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REPORTS    OF  CASES 

ABGUED  AM)  DETEBMINED  IN 

THE  SURROGATE'S  COURTS 

THE  STATE  OF  NEW   YORK- 


Matter  of  the  Guardianship  of  Levi  E.  Putksy,  Formerly  a 

Minor. 

(Burrogate^s  Court,  Cattarougut  County,  October,  1906.) 

OtrASKAir  AlTD  WABD— CCTBTODT  ASD  MAKAOBMSNT  OF  WABD's  XflTATI — ^Ex- 
FIUII>1TUBK8 — EXPKNOATUJttS    HOB    WABD'b    8UFF0BT    EXGXn>XNO   nTOOKB. 

A  Surrogftte's  Courts  upon  the  judicial  settlement  of  the  aecounte 
of  a  guardian,  may  make  an  allowance  to  him  for  the  expeniet  in- 
curred in  the  support  of  hie  ward,  who  was  his  son,  although  no 
order  permitting  such  expenditures  had  been  procured  before  making 
them. 

After  the  death  of  his  mother  an  infant  son  was  cared  for  by  his 
grandmother  without  expense  to  his  father  until  he  became  three 
years  of  sge.  After  his  father  had  married  again,  the  father  took  the 
child  and  from  that  time  on  supported  and  maintained  him.  When 
the  son  was  about  four  years  of  age  the  father,  who  was  a  man  of 
some  means  and  financially  able  to  contribute  toward  the  support  and 
maintenance  of  his  son,  was  appointed  guardian  and  received  the 
entire  estate  of  the  son,  amounting  to  about  $600,  and  in  none  of  the 
annual  accountings  filed  by  him  did  he  make  any  charge  of  expenses 
or  disbursonents  incurred  for  the  support  of  his  ward,  although  he 
charged  himself  with  sums  in  excess  of  the  total  amount  of  the  estate 
received  by  him.  Upon  the  judicial  settlement  of  his  accounts,  the 
guardian  presented  charges  against  the  son  for  support  and  mainte- 
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nance  in  an  amount  wMeli,  if  allowed,  would  more  than  absorb  tha 
entire  estate.  Upon  the  hearing  of  objections  to  said  items,  heU  that 
the  guardian  should  not  be  required  to  account  for  the  entire  estate 
and  should  only  be  required  to  pay  over  to  the  ward  the  sum  of  $800l 

Proceedings  on  judicial  settlement  of  guardian's  aooounts. 

■ 

Charles  £•  Congdon,  for  petitioner^  guardian;  Henry  P. 
Kevins,  for  contestant 

Davis,  S. — ^Edwin  O.  Putney  was  appointed  guardian  of  the 
person  and  estate  of  his  infant  son,  Levi  E.  Putney,  on  the  30th 
day  of  September,  189<1.  The  petition  alleges  that  the  total 
estate  of  said  infant,  consisting  of  personal  properly^  did  not 
exceed  in  value  the  sum  of  $700.  The  infant,  at  that  time,  was 
of  the  age  of  four  years,  his  mother  having  died  in  the  month 
of  August,  18&7. 

It  appears  from  the  evidence  in  the  case  that,  after  the  ap- 
pointment of  the  petitioner  as  guardian,  as  aforesaid,  and  about 
the  year  1898,  he  received  the  sum  of  $570.88,  constituting  the 
entire  estate  of  said  minor.  "No  other  funds  ^  came  into  the 
hands  of  the  guardian  belonging  to  said  estate. 

It  does  not  appear  that  any  application  was  ever  made  by 
the  guardiim  to  the  Surrogate's  Court  for  permission  to  use  any 
portion  of  the  principal  of  said  estate  for  the  support  and  main- 
tenance of  said  minor.  It  does  appear,  however,  that,  within  a 
comparatively  short  time  after  the  receipt  of  the  moneys  belong- 
ing to  this  estate,  the  guardian  applied  the  same  in  liquidation 
of  his  own  indebtedness  and  for  his  own  individual  benefit.  Ko 
annual  report  appears  to  have  been  filed  by  the  guardian,  pur- 
suant to  the  requirements  of  section  2842  of  the  Code  of  Oivil 
Procedure,  prior  to  the  year  1892.  On  the  9th  day  of  January, 
1893,  he  did  file  in  the  office  of  the  surrogate  a  report  of  his 
proceedings  as  such  guardian  for  the  year  1892,  in  which  he 
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states  tiiftt  lie  had  reoeived,  since  Ids  appointment^  the  smn  of 
$150,  and  that  the  same  then  remained  in  hia  hands.  On  the 
12th  day  of  January,  1894r,  he  filed  his  report  for  the  preceding 
year,  in.  which  he  states  that  he  had  received  $1,026.S8 ;  that 
he  had  loaned  upon  a  note  $170  thereof,  and  that  the  balance 
than  remained  in  his  hands.  On  the  6th  day  of  February, 
IS&S,  he  filed  a  report  for  the  year  1894,  in  which  he  states  that 
he  had  received  $1,026.88;  that  he  had  loaned  $170  as  above 
stated,  and  that  the  balance  thereof  still  remained  in  his  hands ; 
and  in  the  year  1896  he  filed  a  further  report,  bearing  date  and 
verified  on  the  29th  day  of  January,  1896,  in  which  the  guar- 
dian states  that  he  had  received  the  sum  above  named,  to-wity 
$1,026.88,  and  that  he  had  loaned  said  sum  of  $170,  and  also 
charged  himself  with  interest  on  such  note  to  the  extent  of  $8, 
but  not  stating  in  the  last  mentioned  account  that  he  still  re- 
tained the  funds  in  his  possession.  No  accounts  subsequent  to 
the  one  last  referred  to  have  ever  been  filed  by  the  guardian,  and 
in  none  of  the  accounts  filed  by  him  has  he  reported  or  made 
any  charge  of  any  expenses  or  disbursements  incurred  for  the 
support  of  the  minor.  It  appears  from  the  evidence  that  in  the 
annual  reports  filed  by  the  guardian  he  charges  himself  with 
sums  in  excess  of  the  entire  amount  received;  that  the  total 
amount  coming  into  his  hands  as  such  guardian,  belonging  to 
the  infant,  was  $570.88. 

In  the  account  filed  for  judicial  settlement  the  guardian  pre- 
sents charges  against  the  son  for  an  amount  which,  if  allowed, 
will  more  than  absorb  the  entire  estate  and  to  this  portion  of 
the  account  objections  are  made ;  so  that  the  only  question  raised 
upon  this  contest  is  as  to  whether  the  guardian  should  be  al- 
lowed the  entire  funds  of  the  estate  or  any  portion  thereof  on 
account  of  expenses  incurred  by  him  in  maintaining  said  minor. 

There  is  no  question  of  the  authority  of  the  Surrogate's  Court 
to  make  such  allowances,  if  the  facts  disclosed  by  the  evidence 
justify  the  same.    In  the  case  of  Hyland  v.  Baxter,  98  If.  Y. 
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.610^  it  was  held  that  a  Surrogate's  Court  on  judicial  settlement 
had  the  authority  and  jurisdiction  to  make  an  allowance  on  ac- 
count of  advancements  which  had  been  made  for  the  support 
and  maintenance  of  a  minor^  although  no  order  permitting  such 
expenditure  had  been  procured  from  the  Surrogate's  Court  be- 
fore making  the  same;  and  in  that  case  it  was  held  that  the 
question  of  such  expenditure  should  then  be  disposed  of  in  the 
same  manner  and  having  in  view  the  same  facts  and  circum- 
stances as  if  an  application  had  been  made. 

So,  in  this  casC;  the  question  is  not  one  of  power  or  author- 
ity^ but  one  of  ascertaining  what  should  be  done  under  all  the 
circumstances  in  the  case^  in  order  to  reach  an  equitable  dis- 
position of  the  matter  as  between  the  guardian  and  his.  son. 

As  already  stated,  early  in  the  administration  of  the  estate^ 
the  guardian  appropriated  the  entire  funds  of  the  estate,  not  to 
meeting  the  expenses  of  the  support  and  maintenance  of  the  in- 
fant, but  for  his  own  individual  benefit  and  convenience ;  and 
it  is  by  no  means  apparent  that,  at  the  time  of  making  and 
filing  the  annual  accounts  above  referred  to,  the  guardian  en- 
tertained any  intention  to  charge  the  infant  with  the  expenses 
of  his  support  and  maintenance.  The  transaction  has,  to  some 
extent,  the  appearance  of  an  effort  on  the  part  of  the  guardian, 
at  this  late  day,  to  establish  a  defense  against  the  claim  of  his 
son,  when,  in  fact  no  intention  existed  in  the  mind  of  the  guar- 
dian to  make  such  charge  at  the  time  of  the  making  of  any  ex- 
penditures for  the  infant 

The  infant  has  no  other  estate  than  that  which  has  come  into 
the  hands  9f  his  guardian,  as  above  stated.  He  ib  a  young  man 
who  has  recently  become  of  age,  of  ordinary  intelligence  and 
apparently  in  fair  state  of  health,  and  is  undoubtedly  able,  and 
during  several  years  last  past  has  been  able,  to  maintain  him- 
self, or  at  least  to  contribute  toward  the  expense  of  his  main- 
tenance. After  the  death  of  his  mother  the  infant  was  taken 
to  the  home  of  the  grandmother,  where  he  was  cared  for  by  her. 
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without  expense  to  the  guardian,  until  the  infant  became  of  the 
age  of  about  three  years.  In  the  meantime  the  guardian  had 
married  again  and  the  infant  was  returned  to  the  guardian's 
home  and,  from  that  time  on,  supported  and  maintained  in  a 
manner  usual  and  customary  with  people  in  their  station  of 
life.  The  guardian  was  a  man  of  some  means,  having  title  to  a 
farm  in  the  town  of  Perrysburg  of  the  value  of  about  $3,000^ 
and  upon  which  there  has  existed  for  several  years,  and  still 
exists,  a  mortgage  incumbrance  to  the  extent  of  $1,000.  The 
guardian  has  also,  during  several  years  last  past,  derived  an 
income  to  some  considerable  extent  through  his  employment  by 
a  manufacturing  corporation;  so  that,  all  things  taken  into  con- 
sideration, it  seems  that  the  guardian  had  the  financial  ability 
to  at  least  contribute  to  some  extent  toward  the  support  and 
maintenance  of  his  infant  son. 

The  obligation  of  maintaining  a  child  rests  primarily  upon 
the  parent,  and  this  obligation  includes  that  of  education  to  an 
extent  consistent  with  the  station  in  life  of  the  parties.  Such 
was  the  obligation  resting  upon  the  petitioner  at  the  time  he  re- 
ceived the  moneys  in  question ;  and  it  becomes  incumbent  upon 
him  to  show  affirmatively  such  a  condition  that  the  court,  in 
the  exercise  of  a  reasonable  discretion,  can  say,  or  should  say, 
that  the  petitioner  was  unable  to  meet  such  obligation. 

I  am  not  satisfied  from  the  evidence  in  the  case  that  the  guar- 
dian should  be  permitted  to  absorb  this  entire  sum  for  his  own 
benefit,  notwithstanding  the  fact  that  he  has  incurred  certain 
expenses  in  the  maintenance  and  education  of  the  minor;  nor 
am  I  prepared  to  say,  in  view  of  the  comparative  situation  of 
loth  the  petitioner  and  his  son,  that  the  petitioner  should  now 
be  required  to  account  for  the  entire  sum.  I  am  of  the  opinion 
that,  under  all  the  circumstances,  some  allowance  should  be 
made  from  the  principal  of  this  estate  to  the  petitioner  on  ac- 
count of  such  care  and  maintenance. 
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The  said  guardian  should  be  required  to  pay  over  to  his  son 
the  sum  of  $200  on  account  of  the  moneys  received  by  said 
guardian,  as  above  set  forth. 

A  decree  to  that  effect  will  be  entered. 

Decreed  accordingly. 


Ifatter  of  the  Judicial  Settlement  of  the  Account  of  Albbbt  D. 
WEa:>CH^  as  Executor  of  the  Last  Will  and  Testament  of 
Mast  F.  Wei«ch,  Deceased. 

(Surrogate^a  Court,  Kings  County,  October,  1908.) 

SOBBOGATS'S  COXTBTS — ^P^OCEDXTBB  AlTD  BEVIEW — OBDEBS  AlH)  DBCBEBB-^ 
QPKBATION  AS  BAB  OB  AS  CONGLUSIVB  EVn>EITCE — ^RbKOVAIi  OF  BEFBB* 
SBNTATIVBS— Al>JUDIGAnOK  OONCLUSIVB  IN  SUBSBQTTEirr  PBOGEEDERTQS 
VOB  ACOOUNTINQ. 

Where,  in  a  proceeding  brought  for  the  removal  of  an  executor,  upon 
the  sole  ground  that  he  was  unfaithful  to  his  trust  in  respect  to  oer* 
tain  bonds  alleged  to  belong  to  the  estate,  it  is  adjudged  that  the  bond* 
at  the  death  of  the  decedent  belonged  to  the  executor  individually  by 
way  of  gift  from  the  decedent,  the  decree  entered  in  the  proceeding  is 
res  adjudicata  upon  a  motion  to  confirm  tlie  report  of  the  referee  by 
which  the  account  of  the  executor,  which  did  not  include  said  bonds, 
was  settied,  as  against  the  petitioner  in  the  proceedings  to  remove 
the  executor. 

Under  the  express  provisions  of  the  Code  of  Civil  Procedure,  it  was 
the  duty  of  the  surrogate  to  find  whether  the  bonds  formed  part  of 
the  decedent's  estate,  in  order  to  determine  whether  the  executoPa 
conduct  merited  the  revocation  of  his  letters;  and  the  finding  in  that 
regard,  so  far  as  it  was  essential,  was  a  bar  to  any  re-examination  of 
the  question  upon  the  motion  to  confirm  the  referee's  report. 

Proceeding  upon  the  judicial  settlement  of  the  account  of  an 
executor. 

W.  A.  Fisher,  for  executor;  Sparks  &.  Fuller,  for  John 
Welch. 
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Ketchaic,  S. — Upon  a  motion  to  confirm  the  report  of  a 
zeferee,  hj  which  the  aeconnt  of  this  executor  was  settled,  it  is 
claimed  that  the  referee  erred  in  holding  that  a  former  decree 
in  this  conrt  affecting  this  estate  was  res  ad  judicata. 

The  account  did  not  charge  the  executor  with  certain  bonds. 

The  objectant  claims  that  these  bonds  belonged  to  the  deced- 
ent and  formed  part  of  the  estate  which  was  committed  to  the 
care  of  the  executor.  The  objection  in  this  respect  has  been 
oyermled  by  the  referee,  on  the  ground  that  it  was  adjudged 
in  a  former  proceeding  that  these  bonds  at  the  death  of  the  de- 
cedent did  not  belong  to  her,  but  did  belong  to  the  executor  in 
his  own  right 

That  proceeding  was  brought  upon  the  petition  of  the  pres- 
ent objectant,  praying  for  the  removal  of  the  executor.  The 
sole  ground  set  forth  in  the  petition  was  that  the  executor  had 
conducted  himself  with  respect  to  the  bonds  in  a  manner  which 
would  be  unfaithful  to  his  trust  if  the  bonds  belonged  to  the 
decedent's  estate,  but  which  would  be  beyond  reproach  if  he 
were  himself  the  owner  of  the  bonds.  The  whole  complaint  of 
the  objectant  was  based  upon  the  allegations  which  he  made, 
that  the  bonds  belonged  to  the  estate. 

The  answer,  as  the  executor's  sole  defense  to  the  accusation 
of  misconduct,  denied  that  the  bonds  belonged  to  the  decedent 
at  the  time  of  her  decease  and  alleged  that  they  were  given  to 
him  by  the  decedent  prior  to  her  death  and  had  ever  since  re- 
mained his  own  individual  property. 

The  issue  thus  raised  was  tried,  and  the  objectant  offered  his 
evidence  thereon.  The  court  found  that  the  bonds  were  not 
owned  by  the  decedent  at  the  time  of  her  death  and  formed  no 
part  of  the  assets  of  her  estate,  but  that  they  belonged  to  the 
executor  individually.  Upon  this  finding  the  court  concluded 
and  decreed  that  the  executor  was  not  guilty  of  misconduct  and 
should  not  be  removed. 
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"  The  judgment  is  conclusive  only  as  to  facts  directly  and 
distinctly  put  in  issue,  and  the  finding  of  which  must  be  neces- 
sary to  uphold  the  judgment.  *  *  *  It  is  conclusive  upon 
every  matter  actually  and  necessarily  decided  in  the  former 
suit,  though  not  then  directly  the  point  in  issue.  If  the  facts 
involved  in  the  second  suit  are  so  cardinal  that  without  them 
the  former  decision  cannot  stand,  they  must  be  taken  as  con- 
clusively settled  in  the  first  suit.  *  *  *  The  judgment  is 
final  as  to  every  fact  litigated  and  decided  in  the  action  having 
such  a  relation  to  the  issue  that  its  determination  was  necessary 
to  the  determination  of  the  issue."  These  are  the  tests  which* 
in  varying  language  all  converge  to  the  point  involved  in  the 
case  at  bar.  Shearer  v.  Field,  6  Misc.  Rep.  189,  and  cases 
cited. 

The  adjudication  here  involved  was  reached  in  a  special  pro- 
ceeding, determinable  not  as  a  motion,  upon  affidavits,  but  upon 
evidence.  Matter  of  McQoughran,  124  App.  Div.  312.  The 
rules  respecting  judgments  in  actions^  therefore,  apply. 

Whether  it  was  necessary  to  the  solution  of  the  question  pre- 
sented on  the  removal  proceeding  to  determine  that  the  bonds 
belonged  to  the  executor  need  not  be  regarded.  It  is  enough' 
that  there  could  have  been  no  determination  in  that  case  with- 
out an  answer  to  the  question.  Did  the  bonds  belong  to  the  de- 
cedent at  death?  and  a  judgment  embodying  such  answer  is 
final  and  conclusive  as  to  the  litigants  there  engaged. 

It  is  said  that  the  surrogate  ''  had  no  jurisdiction  to  render 
any  findings  or  enter  any  decree  determining  the  title  to  the 
bonder,"  and  the  objectant  invokes  the  obvious  principle  that  a 
judgment  for  which  there  is  no  jurisdiction  is  not  a  bar. 

This  proposition  is  to  be  considered  solely  in  its  relation  to 
the  former  inquiry,  so  far  as  it  resulted  in  a  finding  that  the 
bonds  did  not  belong  to  the  estate,  for  it  is  possible  that  the  find- 
ing as  to  the  specific  ownership  was  not  material  to  that  in- 
quiry. 
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To  show  the  whirl  of  unreaBon  to  which  the  ohjectant^B  sug- 
gestion tendjB,  it  is  enough  to  say  that,  if  the  objection  to  juria- 
diction  be  sound,  he  himself,  upon  his  petition  to  remove,  would 
have  been  forbidden  to  make  proof  that  the  bonds  belonged  to 
the  estate,  and  that  if  his  present  resistance  to  the  former  ad- 
judication was  not  made  or  should  be  overruled  he  would  be 
met  by  his  own  objection,  if  upon  the  accounting  he  should  at- 
tempt to  prove  the  ownership  of  the  decedent  as  a  ground  for 
surcharging  the  account.  The  very  question  of  fact  to  which 
the  objectant,  both  in  the  former  and  in  the  present  proceedings 
claims  the  right  to  direct  his  proof  would  be  excluded. 

But  the  jurisdiction  rests  upon  express  grant  of  the  Code. 
The  surrogate  has  jurisdiction  to  revoke  letters  testamentary 
(Code  Civ.  Pro.,  §  2472,  subd.  2)  ;  to  administer  justice,  in  all 
matters  relating  to  the  affairs  of  decedents,  according  to  the 
provisions  of  the  statutes  relating  thereto  (Id.,  §  2472,  subd. 
6) ;  and  to  exercise  such  incidental  p6we)*s  as  are  necessary  to 
carry  into  effect  the  powers  expressly  conferred  (Id.,  §  2481, 
subd.  11). 

Under  the  provision  last  quoted  the  surrogate,  while  having 
no  primary  power  to  construe  a  will  of  real  estate,  is  granted 
ample  jurisdiction  to  determine  the  meaning  of  such  will  where 
such  determination  is  essential  to  the  settlement  of  accounts  or 
in  the  consideration  of  the  conduct  of  executors.  In  the  same 
grant  the  surrogate,  though  devoid  of  jurisdiction  to  assay  and 
measure  all  the  rights  and  liabilities  which  depend  upon  an  ac- 
cusation of  larceny,  forgery  or  murder,  has  the  duty,  in  cases 
easily  recalled,  of  passing  upon  the  existence  of  any  one  of  these 
crimes,  wherever  necessary  to  carry  into  effect  the  powers  which 
!  are  known  to  reside  in  the  court. 

In  the  case  at  bar,  though  the  former  surrogate  could  not  try 
a  title  to  the  bonds  in  question  and  could  not  give  a  possessory 
decree,  it  was  still  his  duty  to  find  whether  the  bonds  formed 
part  of  the  estate,  in  order  to  determine  whether  or  not  the  ex- 
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eontor's  conduct  merited  the  revocation  of  his  letters.  And  so 
far  as  his  finding  in  that  regard  was  essential  to  his  disposition, 
it  is  a  bar  to  any  re-examination  in  this  proceeding. 

The  referee's  report  should  be  confirmed. 

Decreed  accordingly. 


Matter  of  the  Judicial  Settlement  of  the  Estate  of  Jonir  G. 

Meusohsb^  Deceased. 

{8urrog4Mi€^9  Court,  Bentaelaer  OiHinty,  Oetoher,  1008.) 

EZIOCTOBS  Am)  AOIONISTBATOBS:     AimOUES   SET  APABT  AlTD  SUSTCNAHGB 
IX)B    SUBTIYOB    AUD    OHmXBBH — SUSTBNANOE— WhKBB   WmOW    ACGBFTS 

DEViSB  or  Au*  txstatob's  bsal  kstatb:  Debts  ahd  ixabxlitiks  or  thb 

ESTATS— EzmBmON,  ESTABUSHMENT,  ALIjOWANCE  AND  ENlOBCElCElfT 
or  OLAIHS — ^BMdENGB — DeGBEE  and  SUfFlOlEJIOY:  RiGHTB  AND  IXA* 
BUJTIES  BETWEEN  BEFBE8ENTATEVB  AND  ESTATB— ALIAWANCES — ^IN  GEN- 
EB4Ii— FUNDUL  EZFENBEB — MOUBNINO  ATTIBE:    HeADSTONE;    OoUNSEL 


A  testator  who  in  his  lifeUme  had  never  earned  large  wages  deviied 
all  hia  real  estate,  worth  four  or  five  thousand  dollars,  to  his  widow 
absolutely  and  his  personal  property,  amounting  to  about  two  thou- 
sand, consisting  of  money  in  savings  bank.  Upon  the  trial  of'objeo^ 
tions  to  the  account  of  tiie  executor,  held  (1)  that  funeral  expenses, 
$381.50,  contracted  in  good  faith  should  be  allowed;  (2)  $60  for 
headstone  allowed,  with  permission  that  parties  in  interest  unite  in 
purchasing  and  erecting  a  monument  according  "to  the  proved  inten- 
tion of  the  deceased,  a  voucher  and  proof  of  which  must  be  filed  within 
three  months;  (3)  attorney's  fees  of  $100  allowed;  (4)  $120  for 
widow's  mourning  clothes  disallowed,  no  voucher  showing  its  payment 
by  either  the  executor  or  the  widow  having  been  filed. 

The  widow  having  accepted  the  devise  of  real  estate  had  no  claim: 
under  the  Real  Property  Law  for  forty  days'  sustenance,  and  a  charge 
of  $180  therefor  was  disallowed. 

A  claim  of  the  testator's  daughter,  who  was  given  aU  the  household 
furniture,  for  repairs  to  the  real  estate,  gas  and  other  expenses  in* 
curred  by  the  testator  and  paid  by  the  daughter  with  money  whieh 
she  had  earned,  was  properly  allowed* 
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A  elaim  of  the  daughter  for  money  ftdTanoed  to  pay  houaehold  «• 
peneee  and  money  edyanded  to  her  mother  for  elothiog  dieallowed,  the 
erideaoe  ehovring  that  the  eame  was  Toluntarily  contributed  for  family 
nee  aad»  therefore,  not  a  proper  charge  egainet  the  eetate. 

ObjectioDB  to  the  aocount  of  an  executor. 

James  Farrell,  for  exeeator;  Frank  K  McDuffee,  for  legar 


'Rbatov,  S.— 'The  objections  <to  the  account  of  the  executor 
kaye  been  tried  on  judicial  settlement  The  testator  left  a  will 
giving  his  real  estate,  worth  $4,000  or  $5,000,  to  his  widow, 
with  all  the  household  fumituie,  a  piano,  bed  and  bedding,  bu- 
reau and  bookcase,  to  his  adopted  daughter,  and  $800  to  each 
cf  six  classes  of  collateral  relatives,  most  of  whom  live  in  Ger- 
manj,  the  same  to  be  paid  from  the  deposit  in  the  savings  bank^ 
and  the  residue  of  such  deposit  to  his  widow. 

Tbe  account  as  filed  shows  money  in  savings  bank  received^ 
with  interest,  $2,0S'6.60  as  constituting  all  the  assets.  None  of 
the  bousehold  furniture  or  articles  specificallj  bequeathed  to  the 
dau^ter  appears  in  the  account  The  charges  for  expenses  and 
iSebtB  made  by  the  aocount  may  be  summarized  as  follows: 
Funeral  expenses,  $381.50;  monument,  $50;  expenses  of  ad- 
Biinistration,  $1'23.25;  widow's  mourning  clothes,  $120; 
widow^s  sustenance,  $180 ;  widow's  setoff  (section  2718,  subd* 
5),  $150;  debts,  $521.88. 

Objection  is  made  to  the  allowance  of  each  of  the  following 
items:  Funeral  expenses,  $381.50;  monument,  $50;  attorney's 
feee,  $100;  widow's  mourning,  $120;  widow's  sustenance, 
$180;  debt  of  Alma  Meuschke,  $898.65. 

The  funeral  expenses  are  perhaps  larger  than  were  necessary, 
but  they  seem  to  have  been  contracted  in  good  faith ;  and,  al- 
though Mr.  Meuschke  never  earned  large  wages,  yet  he  had  ao- 
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cumulated  from  $7,000  lo  $8,000  and  was  somerwihat  praminent 
among  his  fellow  Germans.  The  objections  to  tibe  funeral  ex* 
penses  are  disallowed. 

The  item  of  $50  for  headstone  is  allowed,  with  permission 
to  unite  with  other  relatives  in  purchasing  and  erecting  a  menu- 

» 

ment  according  to  the  proved  intention  of  the  deceased,  a 
voucher  and  proof  for  which  must  be  filed  by  the  executor  with- 
in three  months. 

The  attomej^s  charges  are  allowed. 

The  item  of  $120  for  widow's  mourning  clothes  are  disr 
allowed. 

"No  vouchers  are  filed  showing  its  payment  by  either  the  ex- 
ecutor or  the  widow.  There  is  no  statute  permitting  the  allow- 
ance of  such  an  expenditure,  but  the  courts  have  established  the 
rule.  Allen  v.  Allen,  3  Dem.  524 ;  Matter  of  Wachter,  16  Misc. 
Eep.  137 ;  Matter  of  Weaver,  53  id.  24r4.  The  reason  for  the  al- 
lowance as  part  of  the  funeral  expenses  is  found  in  the  fact 
that  it  is  the  almost  universal  practice  for  members  of  the  family 
of  a  deceased  person  to  wear  mourning;  and  a  change  of  ap- 
parel is  thus  rendered  necessary  as  part  of  the  preparation  for 
the  funeral  and  as  a  mark  of  proper  respect  for  the  deceased. 
This  expenditure  should  only  be  allowed,  however,  in  behalf  of 
those  members  of  the  family  for  whom  the  deceased  was  bound 
to  provide,  and  should  be  moderate  in  amount  The  representa- 
tive should  not  pay  over  a  lump  sum  for  this  purpose  but  there 
should  be  filed  with  him  proper  evidence  of  the  exact  amount 
'QBei  and  for  what  it  was  expended,  so  that  he  may  act  with  a 
due  regard  for  the  rights  of  all  interested  parties.  He  is  to 
much  bound  to  have  before  him  the  items  of  such  expenditure 
as  he  is  of  the  f tmeral  expenses  proper. 

The  charge  of  $180  for  the  '^ widow's  sustenance"  is  not 
allowed.  Ko  vouchers  are  filed  showing  its  payment  by  the  ex- 
ecutor or  its  expenditure  by  the  widow.  There  vure  two  pro- 
visions of  the  law  for  the  support  of  the  widow  for  forty  and 
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axtj  days  respectiYely,  and  these  statutes  do  not  seem  to  be 
clearly  separated  when  sustenance  is  epoken  of.  One  is  section 
2713,  subdivision  3,  Code  of  Civil  Procedure^  where  provisions 
and  fuel  may  be  set  off  for  the  support  of  the  widow  and  minor 
children  for  sixty  days.  If  such  articles  do  not  ezist^  no  money 
can  be  allowed  in  their  place.  Heaton,  Surrogate's  Courts,  para- 
graphs 696-699.  The  other  provision  is  found  in  section  184 
of  the  Seal  Property  Law,  relating  to  widow's  dower,  and  it 
provides  tiiiat  the  widow  may  remain  in  the  chief  house  of  her 
husband  for  forty  days  (if  she  has  dower  therein)  without  being 
liable  for  rent;  '^  and  in  the  meantime  she  may  have  her  reason- 
able sustenance  out  of  the  estate  of  her  husband."  These  stat- 
utes ought  to  be  construed  so  that  they  will  harmonize  as  far  as 
possible.  Certainly  it  was  not  intended  that  a  widow  should 
be  allowed  for  hei:  support  from  two  different  sources  at  the 
same  time,  and  yet  it  is  not  easy  to  see  how  this  can  be  avoided 
in  some  instances.  Where  there  are  provisions  and  fuel  on  hand 
that  can  be  set  off  by  the  appraisers,  the  widow  and  minor  chil- 
dren are  entitled  to  the  same  for  their  support  for  sixty  days. 
It  would  seem  that  this  is  the  only  support  the  widow  would  be 
entitled  to,  unless  the  deceased  left  real  estate  in  which  the 
widow  had  a  dower  right,  in  which  case,  and  in  which  case  only, 
the  widow  is  entitled  to  sustenance  for  forty  days. 

By  this  will  the  widow  is  given  all  the  real  estate,  absolutely ; 
and,  having  accepted  this  provision  of  the  will,  she  has  no  claim 
under  the  Real  Property  Law  for  forty  days'  sustenance. 

The  executor  has  paid  a  claim  presented  by  Alma  Meuschke, 
the  daughter,  of  $398.65.  This  claim  is  made  up  of  items  paid 
for  repairs  to  the  real  property,  gas  and  other  expenses,  incurred 
by  the  deceased  and  paid  by  the  daughter  with  money  earned  by 
her.  These  items,  amounting  to  $161.65,  are  allowed.  Matter 
of  Brown,  60  Misc.  Eep.  35.  The  balance  of  the  bill  is  for  $3 
tf  week  advanced  by  the  said  daughter  to  defray  household  ex- 
penses and  for  $45  advanced  to  Mrs.  Meuschke  for  clothing. 
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The  evidence  is  that  Miss  Meusohke  was  anplojed  in  a  nearb j 
city  and  came  home  every  Saturday  af  teimoan  and  spent  Sim- 
day  with  her  paraits,  and  at  that  time  bonght  provisions  for 
family  use  to  the  extent  of  $3  a  week.  So  far  as  the  evidence 
goee,  these  payments  seem  to  have  been  a  voluntary  contribution 
by  the  daughter  for  family  use  and  cannot  be  allowed  agaii^t 
the  estate  of  her  father  under  the  evidence  in  this  case. 
Decreed  accordingly. 


Matter  of  the  Probate  of  the  Last  Will  and  Testament  of 

Jamss  Hughes^  Deceased. 

{8urrogat&a  Court,  King's  County,  November,  1908.; 
Wnxs:  The  testaicentabt  ikstbuicent  ob  ▲€!>— Revocation  and  aioeba-. 

TION — ^BlGHT  AND  HOW  ACGOMFLISHBD— CANCELLATION  OB  OBLITBBATIOir 
— ^BT  THIBD  FEBSON:  PBOBATI^  SSTABLIBHMSNT  and  ANNULMENT — ^PBO- 
BATB — ^In  GENEBAL — EBTABT.TBHVENT  07  LOST  OB  IBAUDULENTLT  DB- 
8TB0TED  WILU 

It  iB  esBential  to  the  valid  relocation  of  a  will  by  tearing  that  sueh 
act  should  be  done  in  the  presence  of  the  testator. 

Where,  after  the  due  execution  of  a  last  will,  the  portions  thereof 
which  bore  the  signatures  of  the  testator  and  the  subscribing  witnesses 
were  so  torn  that  in  each  instance  the  signature  was  almost  entirely 
remoyed,  and  it  appears  that  the  mutilation  was  made,  not  by  the  tes- 
tator but  by  another  person,  by  his  direction  and  consent,  during  his 
lifetime,  but  not  at  the  time  when  the  direction  was  given  nor  in  the 
presence  of  the  testator,  and  the  will  remained  in  the  testator's  posr 
session  from  the  time  of  its  execution  to  the  time  of  his  death,  the 
removal  of  the  signatures,  under  the  circumstances,  did  not  revoke 
the  will,  which  was  otherwise  intact,  and  it  is  entitled  to  probate. 

Such  a  will  is  not  destroyed  within  the  meaning  of  the  statute* 
respecting  the  establishment  or  probate  of  lost  or  destroyed  wills. 

Proceeding  upon  the  probate  of  a  will. 

James  C.  HcEachen  (Thomas  0.  Byrnes,  of  counsel),  for 
proponent;  Michael  J.  Scanlan,  for  contestants  Margaret  Miller 
et  al. ;  Eelaher  &  Scannell,  for  contestant  Mary  Gately. 
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Eetohaic,  S. — ^Tlie  paper  propomided  was  duly  ezecoted, 
paUiahed  and  attested.  Thereafter^  the  portionB  thereof  which 
bore  the  sigoatiueB  of  the  t^stater  and  the  subflcribing  witnesses 
:were  so  torn  dErom  the  paper  that  in  each  instSTice  the  signature 
was  almost  entirely  removed.  The  instroment  was  thns  muti- 
lated,  not  b j  the  testator  himself,  but  by  another  person,  by  his 
direction  and  consent,  dnring  his  lifetime.  The  signatures  weru 
not  torn  at  the  time  when  the  direction  was  given,  nor  were  they 
toirn  in  the  presence  of  the  testator.  The  will  remained  in  the 
possession  of  the  testator  from  iihe  time  of  its  execution  to  Ihe 
time  of  his  death. 

It  was  essential  to  a  revocation  by  tearing  that  the  act  should 
be  done  in  the  presence  of  the  testator  (Statute  of  Wills,  §  42), 
and  Ihe  will  was  not  revoked. 

Hie  contestants  assume  that  this  proceeding  is  brought  for 
the  probate  of  a  destroyed  will ;  and  by  aid  of  that  assumption 
insist  that  the  will,  even  if  unrevoked,  cannot  be  admitted,  un- 
less it  was  fraudulentiy  destroyed.  It  is  true  that,  within  the 
meaning  of  the  statutes  respecting  the  establishment  or  probate 
of  a  will  kst  or  destroyed  (Code  Civ,  Pro.,  §§  1862-1866, 
2621),  a  destroyed  wiU  must  be  rejected,  unless  the  destruction 
was  fraudulent  Timon  v.  Claffy,  45  Baib.  438 ;  Matter  of  De 
Groot,  18  Civ.  Pro.,  102 ;  Early  v.  Early,  6  Eedf .  876 ;  Matter 
of  Beiffeld,  36  Misc.  Bep.  472.  It  is  also  true  that  a  deface- 
ment which  was  done  at  the  testetor's  direction  could  not  be 
fraudulent  in  the  ordinary  acceptance  of  the  word. 

But  this  is  not  the  case  of  a  destroyed  will,  unless  it  can  be 
held  that  a  will  once  duly  executed  becomes  a  destroyed  will 
when  it  is  actually  produced,  intact  in  every  part  except  the  sig- 
natures which  were  necessary  to  its  execution  and  attestation, 
and  these  signatures  are  shown  to  have  been  removed  by  a  per- 
son other  than  the  testator  and  under  circumstances  which  did 
not  work  a  revocation. 
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The  provisions  for  establishmeiit  or  probate  of  a  lost  or  de- 
stroyed will  contemplate  only  an  insitrumeoit  which  is  wholly 
destroyed.  This  is  obvious  with  respect  to  a  lost  will^  and  the 
association  therewith  of  a  destroyed  will;  as  the  subject  of  a  pro- 
cedure equally  applicable  to  both,  affords  ground  for  the  con- 
struction iJiat  in  each  case  a  will  wholly  absent  was  intended. 
Better  ground  appears  in  the  requirement  that  the  provisions  of 
the  will,  which  in  the  legislative  mind  is  a  destroyed  will  for  the 
purpose  of  the  procedure  ordained,  must  be  proved  by  at  least 
two  witnesses,  and  that  a  copy  or  draft  of  the  instrument  shall 
be  equivalent  to  one  witness.  "None  of  these  expressions  have 
any  necessity  or  meaning,  if  they  apply  to  a  will  of  which  all 
the  dispositive  features  remain. 

It  is  apparent  that  the  ordinary  methods  of  probate,  ap- 
plicable to  a  will  physically  propounded,  are  regarded  by  the 
Code  as  sufficient  to  cover  all  cases  where  the  instrument  is  pro^ 
duced  and  its  provisions  can  be  ascertained  from  its  face.  The 
present  Code  provisions  for  the  establishment  or  probate  of  a  de- 
stroyed will  preserve  the  procedure  which  was  prescribed  under 
the  Revised  Statutes,  and  which  existed  in  ihe  courts  of  chan- 
cery, as  to  wills  of  real  estate,  before  the  statutes.  In  none  of 
these  conditions  of  the  law  has  a  resort  to  equity  for  the  ascer- 
tainment of  the  contents  of  a  will  by  secondary  proof  been  con- 
sidered necessary,  when  the  will  in  all  its  substance  has  been 
capable  of  production  as  primary  proof  of  its  terms. 

A  will  from  which  had  disappeared  a  substantial  portion, 
carrying  away  with  it  words  of  bequest,  was  held  to  be  within 
the  provisions  relative  to  the  establishment  of  destroyed  wills, 
and  the  action  was  maintained  for  the  establishment  of  the  be- 
quest  in  question.  Hook  v.  Pratt,  8  Hun,  102.  The  effect  of 
this  decision  is  that  the  statutory  remedy  made  applicable  to  a 
destroyed  will  is  obviously  to  be  extended  to  portions  of  a  will 
destroyed,  provided  such  portions  partake  of  testamentary  pur^ 
pose  and  effect    But  this  decision  affords  no  support  for  the 
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ckim'tluit  a  will  from  whksh  none  of  its  testamentary  featurea  is 
TnJBBiTig  is  a  destroyed  will  in  the  sense  of  the  statute. 

The  fair  interpretation,  in  the  light  of  the  case  last  cited|  is 
that  the  action  or  proceeding  to  be  maintained  in  the  case  of 
destruction  relates,  in  any  case,  only  to  provisions  from  which 
are  to  be  deriyed  the  purposes  of  the  testator.  The  ordinary 
methods  o(  probate  applicable  to  a  will  physically  propounded 
aze  sufficient  to  cover  all  cases  where  the  instrument  is  pro- 
duced and  its  testamentary  effect  can  be  ascertained  from  its 
face. 

In  the  statute  prescribing  the  means  by  which  a  will  may  be 
revoked,  the  terms  '^  burning,  tearing,  canceling,  obliterating  or 
destroying ''  are  found  in  association ;  and  it  is  held,  for  the  pur* 
poses  of  the  statute^  that ''  destroying  "  is  to  be  interpreted  ac- 
cording to  such  association  and  may  include  the  act  of  partial 
destruction.  But  this  interpretation  depends  upon  the  canon 
of  noscUvr  a  sodis,  and  is  effected  by  a  consideraticm  of  €he 
purpose  of  the  statute  last  referred  to,  for  the  act  by  which  the 
physical  integrity  of  the  will  is  affected  is  made  by  the  statute 
merely  a  token  of  the  intention  which  precedes  and  accompanies 
it ;  and,  if  the  intention  required  by  the  statute  be  found,  it  is 
unnecessary  to  determine  the  extent  to  which  the  will  is  de- 
faced or  whether  it  is  wholly  or  partially  destroyed.  A  partial 
as  well  as  an  entire  destruction  may  serve  as  the  symbol  or  con- 
summation by  which  the  purpose  of  revocation  may  be  evinced. 
But  tliis  construction  cannot  follow  the  word  into  a  statute  hav- 
ing a  different  purpose  and  not  presenting  the  word  in  a  like 
relation  to  the  other  words  and  to  the  subject-matter  of  the  en- 
actment. Indeed,  iihe  same  rule  under  which  words  partake  of 
the  meaning  of  others  with  which  they  are  found  would  impose 
upon  the  word  ^*  destroyed,"  as  found  in  the  Oode,  some  of  the 
meaning  of  its  associate  '^  lost ; "  and,  as  already  said,  if  one 
contemplates  a  will  wholly  missing,  the  other  does. 
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In  the  sections  of  the  Code  under  consideration  the  word  '^  de* 
stroyed ''  is  nsed  to  define  conditions  with  respect  to  a  will  which, 
make  necessary  an  action  in  which  secondary  proof  of  its  terms 
may  be  taken,  and  here  the  word  obviously  must  contemplate 
the  destruction  of  the  will  to  the  extent  only  to  which  its  repro- 
duction by  secondary  evidence  is  necessary.  Wills,  however 
scarred  or  defaced,  even  in  their  disposing  parts,  have  always 
been  awarded  probate  without  resort  to  equity,  provided  their 
original  testamentary  substance  could  be  determined  by  inspec- 
tion. 

This  proceeding  is  for  the  probate  of  a  will  actually  exhibited. 
Its  presence  indicates  that  as  a  will  it  has  not  been  destroyed* 
The  inquiry  as  to  the  signatures  wbich  have  been  removed  there* 
from  concerns  only  its  execution  and  not  its  nature  as  a  will, 
and  its  probate  is  not  dependent  upon  the  conditions  imposed 
in  the  sections  of  the  Code  which  have  been  considered. 

Decreed  accordingly. 


Matter  of  the  Judicial  Settlement  of  the  Account  of  Eatha* 
BINE  L.  Denham^  as  Substituted  Trustee  of  John  Offioeb^^ 
Deceased. 

{Bwrrogait^t  Court,  Kings  County,  November,  1008.) 

Wills — ^Interpbetation  aitd  oonbthuction — ^Disposal  of  the  entibb  B8- 
tatd— 'evfbot  of  dsath,  tntcbbtalntt,  etc. — ^looacies  impendent  on 
dboease  of  anotheb. 

Where  testator  devised  his  residuary  estate  in  trust  for  his  wife 
during  life,  with  power  to  use  the  principal,  and  directed  that  upon  her 
death  the  ronainder  of  the  estate  should  be  converted  into  money 
and,  after  a  legacy  to  a  niece  of  his  wife  and  one  to  his  nephew,  thft 
estate  was  given  to  testator's  six  children,  and  the  will  declares  thai 
none  of  the  legacies  shall  vest  until  after  the  decease  of  testator's 
wife,  the  legacy  to  the  niece,  who  predeceased  her,  lapsed  and  retumad 
to  the  general  estate. 
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Proceeding  upon  the  judicial  BetUement  of  the  account  of  a| 
FolMtitated  trustee. 

Jacob  Brenner,  for  truatee ;  Frederick  H.  Jones,  for  objector. 

Sjstcham^  S. — Tbe  will  requiring  construction  contains  al 
i^duary  deyise  in  trust  for  the  life  of  the  testator's  wife,  with 
a  proyision  that,  if  necessary,  tiie  principal  of  the  trust  estate 
may  be  used  for  her  maintenance  and  support  The  material 
expressions  following  the  devise  in  trust  are  as  follows : 

'^  Fourth*  Upon  the  death  of  my  said  wife,  and  after  the  pay- 
ment of  her  lawful  debts  and  funeral  expenses,  I  direct  that  all 
my  estate  then  remaining,  including  any  accumulations  whicfai 
may  be  thereon,  shall  be  converted  into  money  or  its  equivalent 
by  my  executor  then  surviving  and  disposed  of  as  follows : 

''  To  Sarah  Johnston,  who  now  resides  in  Englewood,  New 
Jersey,  and  who  is  a  niece  of  my  wife,  I  give  and  bequeath  the 
sum  of  Five  hundred  and  ninely-five  dollars. 

''To  my  nephew  and  namesake  John  Officer  hereinbefore 
named  I  give  and  bequeath  the  sum  of  Five  hundred  dollars." 

There  is,  then,  a  gift  of  all  the ''  residue  "  of  the  estate  to  six 
children,  to  be  divided  among  them  equally ;  but,  in  the  event 
of  the  death  of  any  one  of  them,  to  be  divided  among  the  sur- 
vi vors  of  the  said  six  children.    It  is  then  provided  as  follows : 

''  I  hereby  farther  declare  and  direct  that  none  of  the  lega- 
cies hereinbefore  bequeathed  shall  vest  in  the  respectiye  legs- 
tees  named  until  after  the  decease  of  my  said  wife.  *  *  *  Inl 
the  event  however  that  either  of  said  six  children  die  prior  to 
the  time  <fixed  for  the  final  distribution  of  my  estate  leaving  law- 
ful issue  him  or  her  surviving,  said  issue  shall  be  entitled  to  and 
shall  have  the  share  such  deceased  parent  would  have  taken  if 
iving." 

The  legatee  Sarah  Johnston,  and  the  wife  of  the  testator  died 
hi  the  order  in  which  they  are  named.    The  question  is,  whether 
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or  not  the  right  of  the  legatee  Sarah  Johnston  under  the  will 
yeflted  upon  the  death  of  the  testator ;  or  whether,  upon  her  de- 
cease prior  to  that  of  the  widow^  her  legacy  lapsed  and  retained 
to  the  general  estate. 

The  will  specifically,  and  widi  apparent  intelligence  and  in- 
tention, determined  that  the  legacy  to  Sarah  Johnston  should 
not  vest  until  after  the  decease  of  the  wife.  This  expression 
was  extended  to  all  of  the  legatees,  with  the  significant  exception 
that,  in  the  event  of  the  death  of  any  of  the  six  childr^  the  sur- 
vivors should  take^  failing  issue  of  the  deceased  child,  and  tiie 
issue,  if  any,  should  take.  It  is  impossible  to  determine  that  the 
language  of  the  will  forbidding  that  a  legacy  should  vest  until 
after  the  death  of  the  wife  lias  any  other  than  its  legal  meaning* 

Let  decree  be  submitted  accordingly. 

Decreed  accordingly. 


the  Matter  of  the  Judicial  Settlement  of  the  Account  of  JoHir 
W.  Thomas,  as  Executor  of  the  Last  Will  and  Testament  of 
Mariait  Davis,  Deceased. 

(Surrogate'B  Court,  Kinga  County,  yovember,  1906.) 
Wnxs — ^Intebfuetation  ahd  oovstbuotioit — Expenses  or  the  estatd^ 

CBABaSS,    ETC.,    A^n>    LEGACIES — ^RULBS    AND    IMPLIGATI0N8 — ^TlfFUED 
CHARGES  ON    lAND. 

Money  legacies  are  primarily  payable  from  the  personal  estate  and 
remain  so  unless  the  will. manifests  an  intention  to  charge  them  upon 
the  real  estate. 

Where,  at  the  time  of  the  execution  of  a  will  of  one  owning  no  real 
property,  her  personal  estate  amounted  to  about  $14,000  and  ths 
legacies  to  $7,700,  and  ho  intention  to  charge  the  payment  thereof 
upon  real  estate  of  which  testatrix  died  seized  appears  from  the  will» 
the  personal  estate  should  be  applied  toward  the  payment  of  the 
l^acies  rataMy. 

Proceeding  upon  the  judicial  settlement  of  the  account  of  an 
executor. 
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lUlpli  F.  Smitib,  for  executor;  William  P,  Pickett,  special 
guardian. 

KsTOHAM,  S. — The  question  is  presented  whether  or  not  the 
decedent's  real  estate  was,  either  by  her  will  or  by  the  codicil 
thereto^  made  applicable  to  the  payment  of  so  much  of  certain 
general  legacies  of  money  as  her  pei^nal  estate  might  fail  to 
pay. 

The  legacies  in  die  will  amounted  to  $7,700.  When  the  wiU 
was  made,  the  testatrix  had  no  real  property.  She  then  had  per- 
sonal property  of  the  undoubted  value  of  $11,176.88.  In  addi- 
tion, she  had  in  possession  $2,924.66,  which  was  the  subject  of 
conflict  and  which,  after  the  Tnalring  of  the  codicil,  was  adjudged 
not  io  belong  to  her. 

THie  legacies  were  primarily  payable  from  her  personal  estate 
and  must  remain  so,  unless  the  intention  is  made  manifest  in 
the  wiU  or  codicil  that  real  estate  of  which  she  mi^t  become 
seized  should  be  devoted  to  their  payment  Briggs  v.  Carroll, 
117  N.  Y.  288 ;  KcManus  v.  McManus,  179  id.  838. 

This  intention  does  not  appear  from  the  face  of  the  will,  nor 
ean  it  be  imported  into  it  by  the  aid  of  circumstances  attending 
Hb  eixecution.  There  was  no  inadequacy  of  personal  estate,  such 
as  would  permit  the  implication  that  the  testatrix  contemplated 
real  estate  as  a  means  for  the  discharge  of  the  legacies.  On  the 
eontrary,  she  had  no  real  estate  to  contemplate,  and  the  value  of 
her  x>erBonal  estate  was  such  as  to  forbid  any  finding  that  she  re- 
garded it  as  insufficient 

It  is  said  Ihat  the  intention  to  impress  the  payment  of  the 
legacies  upon  real  estate  is  made  to  appear  from  the  power  of 
sale  over  real  estate  contained  in  the  will,  and  from  the  residu- 
ary clause  therein  which  commingles  the  real  estate  with  the 
personalty.  Either  of  these  features  may  aid  construction  in 
this  class  of  cases,  but  not  unless  they  are  found  with  an  insufll- 
^ienej  of  personal  assets  or  some  other  fact  extrinsic  to  the  will 
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>i^Idcli  aids  in  its  interpretatioiL  Briggs  v.  Oarroll,  117  N.  Y» 
288,  292.  It  cannot  be  tbat  the  power  of  sale  or  the  blending  of 
the  whole  estate,  by  its  own  force  and  without  resort  to  surround- 
ing facts,  reveals  in  the  will  an  intention  to  burden  the  lands 
yritk  the  legacies. 

But  it  is  claimed  that  when  the  codicil  was  made  the  testa- 
trix did  not  have  personal  property  equal  to  the  amount  of  her 
legacies,  and  that  from  this  disparity  it  must  result  that  she 
intended  that  the  real  property,  which  was  then  under  con- 
tract, should  aid  in  the  payment  of  the  legacies.  Except  as  to 
one  gift,  the  codicil  did  not  modify  the  will.  Whatever  inter- 
pretation now  yields  as  the  express  or  implied  meaning  of  the 
will,  when  executed,  this  codicil  preserves  and  confirms.  If, 
without  the  codicil,  the  will,  judged  by  the  conditions  under 
which  it  was  made,  meant  that  the  legacies  were  to  be  paid 
without  resort  to  the  lands,  that  was  the  will  and  that  the  mean- 
iDg  which  the  codicil  recognized  and  reaffirmed. 
'  No  independent  and  individual  intention  to  impress  the 
legacies  upon  the  land  can  be  deduced  from  the  codicil  itself. 
It  was  made  under  changed  conditions  when,  by  its  own  modi- 
fication, the  legacies  were  reduced  to  $7,300,  and  the  value  of 
the  personal  estate  conceded  to  be  hers  was  $6,208.40.  From 
this  sum  she  was  about  to  pay  $1,200  upon  the  purchase  of  real 
estate.  At  that  time  her  claim  to  the  $4,387  had  been  adjudi- 
cated in  her  favor  by  the  former  surrogate,  the  next  of  kin  had 
appealed  from  that  determination,  tiie  administrator  had  with- 
held $4,500  from  her  share  in  her  husband's  estate  to  await 
the  result  of  the  appeal ;  and  it  cannot  be  found  as  a  matter  of 
fact  that  she  distrusted  the  judgment  which  she  had  obtained 
and  that  she  excluded  the  $4,500  from  her  estimate  of  her  pos- 
sessions. 

If,  therefore,  $4,500,  which  by  the  decree  of  the  court  be- 
longed to  her,  be  regarded  as  a  part  of  the  resources  which  she 
considered  applicable  to  the  payment  of  her  legacies,  there  was 
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in  her  mind  $99508.40  of  personal  assets  for  their  discharge. 
There  was  no  contrast  then  between  the  amount  of  the  legacies 
and  the  value  of  her  personal  estate  from  which  it  can  be  said 
not  only  that  there  was  a  deficiency,  but  that  her  appreciation 
of  it  was  such  that  she,  therefore,  must  have  devoted  the  real 
estate  which  she  was  about  to  acquire  to  the  discharge  of  the 
l^acies.  It  is  not  the  inadequacy  of  her  personal  possessions, 
but  her  recognition  of  it  which  controls.  But,  even  if  the  sur- 
roundings of  the  codicil  were  such  that  an  intention  to  charge 
the  real  estate  might  have  appeared,  if  an  independent  will  had 
then  been  made,  it  remains  that  the  codicil  was  not  an  independ- 
ent instrument  and  was  only  an  incident  to  the  will;  and  a 
codicil  can  scarcely  contradict  the  intention  of  a  will  which  it 
confirms  in  all  its  provisions. 

The  decree  should  provide  that  the  legacies  be  paid  ratably 
from  the  personal  estate. 

Decreed  accordingly. 


Matter  of  the  Judicial  Settlement  of  the  Account  of  John  D. 
^Snxdeksb^  James  H.  Stobsy  and  Henbt  0.  Swsntzbl^  as 
Executor  of  the  Last  Will  and  Testament  of  Henbt  P.  Mab- 
TiK,  Deceased. 

{Surrogate %  Court,  Kings  County,  Vovemhtr,  1906.) 

SUBBOGATES'  COUBTS— NaTUBB  AlTD  EXTENT  OF  JXTBIBDICTION — ^AoMINISTBl- 

Tioif  or  decedents'  estates — ^Accounting  and  distbibution  in  oen- 
EBAL— Estate  when  beadt  to  be  distbibuted. 

An  estate  is  "ready  to  be  distributed/'  within  the  meaning  of 
section  2743  of  the  Oode  of  Civil  Procedure,  when  its  resources  have 
been  gathered  and  marshaled  so  that  their  extent  and  nature  are 
known  and  the  expenses  and  obligations  of  the  estate  have  been  ascer- 
tained; and  the  expression  "ready  to  be  distributed"  does  not  mean 
that  a  direction  for  the  final  disposition  of  the  estate  can  only  ba 
made  when  it  has  been  wholly  reduced  to  money.  Where  there  still 
remains  property  which  has  not  been  turned  into  cash,  a  complete 
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decree  may  be  made,  in  which  the  property  may  be  taken  at  an  esti- 
mate of  its  present  value,  however  n(»ninal  or  tentative;  and,  upon  a 
change  of  circumstances,  further  direction  may  be  made  upon  the  foot 
of  the  decree,  the  enforcement  of  which,  in  the  meantime,  may  It 
subject  to  regulation  and  restraint 

Proceeding  upon  the  judicial  settlement  of  the  account  of 
executors. 

Edwin  L.  Snedeker  (Edward  E.  Sprague,  of  counsel),  for 
executors;  Harris  &  Towne  (William  H.  Harris,  of  counsel), 
for  residuary  legatees;  Omri  F.  Hibbard,  for  Ohurch  Charity 
Foundation,  American  Ohurch  Building  Fund  Commission,  St 
Phebe's  Mission  and  Sheltering  Arms  Nursery ;  Henry  O.  Will- 
cox,  for  American  Surety  Company;  Daviee,  Stone  &  Auer- 
bach  (Theodore  H.  Lord,  of  counsel),  for  Domestic  and  Foreign 
Missionary  Society  of  the  Protestant  Episcopal  Ohurch  of  the 
United  States  of  America. 

IKisToiaAu,  Sl— ^The  report  of  the  referee  is  confirmed^  Its 
conclusions  involve  a  credit  to  the  executors  for  the  decrease  in 
value  of  securities  which  they  have  not  converted  into  cash. 
These  securities  were  appraised  at  $609,058,  with  which  simi 
the  executors  charge  themselves;  and  they  are  found  by  the 
referee  to  have  been  of  the  value  of  $101,966,  on  November 
18,  1907,  when  the  executors'  account  was  filed. 

The  briefs  differ  as  to  the  disposition  to  be  made  of  this  pro- 
ceeding. It  is  brought  for  the  judicial  settlement  of  the  final 
account,  and  its  only  normal  result  is  the  ordinary  degree  of 
distribution. 

The  Code  provides  that :  *^  Where  an  account  is  judicially 
settled  *  *  *  and  any  part  of  the  estate  remains  and  is 
ready  to  be  distributed  to  the  creditors,  legatees,  next  of  kin, 
husband  or  wife  of  the  decedent,  or  their  assigns,  the  decree 
must  direct  the  payment  and  distribution  thereof  to  the  per- 
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sons  80  entitled^  according  to  their  respectiye  rights/'  Code  Civ. 
Pro.,  §  2743. 

The  estate  is  '^  ready  to  be  distributed  "  when  its  resources 
have  been  gathered  and  marshaled,  so  that  their  extent  and 
nature  are  known,  and  its  expenses  and  obligations  have  been 
ascertained.  The  expression  '^  ready  to  be  distributed ''  cannot 
mean  that  a  direction  for  the  final  disposition  of  the  estate  can 
only  be  made  when  it  has  been  wholly  reduced  to  money.  If 
that  were  the  interpretation,  the  distribution  would  be  made 
to  await  the  sale  of  the  last  insignificant  item  of  property. 
Where  thero  still  romains  property  which  has  not  been  turned 
into  cash,  a  complete  decree  may  be  made,  in  which  the  prop- 
erty may  be  taken  at  an  estimate  of  its  present  value,  however 
nominal  or  tentative ;  and,  upon  a  change  of  circumstances,  fur- 
ther direction  may  be  made  upon  the  foot  of  the  decree,  while, 
in  the  meantime,  the  enforcement  of  the  decree  may  be  the  sub- 
ject of  regulation  and  restraint. 

Let  decree  be  presented  stating  the  account  as  of  the  time 
of  its  filing  and  in  accordance  with  the  figures  contained  in  the 
referee's  roport. 

Decreed  accordingly. 
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Matter  of  the  Judicial  Settlement  of  the  Account  of  Patti* 
SchnitzIaEb^  as  Executor  of  and  Trustee  Under  the  Last 
Will  and  Testament  of  Fbsdbbioe  Woi^iiam^  Deceased. 

{Burrogate^a  Court,  Queens  County,  November,  190S.) 

WnXS — ^ImXBPBKTATEON  AlO)  CONSTBUOnON — ^DlSIGNATiaNS  AJXD  DBSGBZP- 
TIONS  or  PE8SONS,  ETa — ^PABnCUULB  TEBMS  OF  DOUBTTUL  UEAXIRQ — 
HKIBS — ^Ul^DEB  BBQUE8TB  OT  PEBSONAL  PBQPIBTT. 

The  word  ''  heirs/'  when  used  in  connection  with  personal  property, 
means  the  next  of  kin  of  a  decedent  or  those  related  by  blood  who 
take  the  personal  estate  of  an  intestate. 

Wh.ere  a  legacy  is  given  to  the  "  legal  heirs "  of  one,  in  considera- 
tion of  her  services  to  testator  as  housekeeper,  her  husband  is  ez- 
eluded  from  sharing  in  the  legacy;  and  it  must  be  distributed  among 
those  related  by  blood  to  the  housekeeper,  or  her  legal  next  of  kin, 
according  to  the  degree  of  relationship. 

The  executor  of  the  housekeeper  is  entitled  to  receive  the  inoome 
froni  the  legacy  from  the  date  of  the  last  payment  to  her  of  the 
inoome  to  the  time  of  her  death. 

Matter  of  the  judicial  settlement  of  the  account  of  an  execu- 
tor.   The  opinion  states  the  case. 

Edward  R.  Yollmer^  for  executor ;  Ira  G.  Darrin,  for  Emile 
■E.  Bathgeber^  executor  of  the  last  will  and  testament  of  lisette 
Lockstaedty  deceased,  et  al. 

NoBLB^  S. — The  sixth  paragraph  of  the  last  will  and  testa- 
ment of  Frederick  Wolfram,  deceased,  contains  the  following 
provision : 

*^  To  the  legal  heirs  of  Mrs.  Lisette  Lockstaedt,  the  sum  of 
$2,000.00,  forever,  in  consideration  of  her  services  to  me  as 
housekeeper ;" 

Said  Lisette  Lockstaedt  received  the  income  of  the  estate  of 
said  deceased  up  to  and  including  the  Ist  day  of  December, 
1907 ;  said  Lisette  Lockstaedt  died  on  or  about  the  4th  day  of 
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April,  1908^  leaying  a  last  will  and  testament^  which  was  dulj 
admitted  to  probate  by  the  Surrogate's  Court  of  the  county  of 
Queens  on  the  14th  day  of  May,  1908,  alid  letters  testamentary 
thereunder  were  duly  issued  to  Emile  E.  Bathgeber,  sole  execu- 
tor named  in  said  wilL 

Said  lisette  Lockstaedt  left  her  surviving  her  husband,  Her- 
man Lockstaedt,  who  is  now  confined  in  the  Manhattan  State 
Hospital,  Ward's  Island,  in  the  city,  county  and  State  of  ITew 
York,  as  an  insane  person ;  and  Paul  Schnitzler,  the  trustee  of 
Prederick  Wolfram,  the  decedent  herein,  has  been  duly  ap- 
pointed as  committee  for  said  Herman  Lockstaedt 

Said  Lisette  Lockstaedt  also  left  her  surviving  her  sister, 
Louisa  Stiep,  and  Perdinand  August  Weigle,  August  Carl 
Weigle,  sons  of  Carolina  Weigle,  deceased,  who  was  a  sister  of 
sadi  Lisette  Lockstaedt,  and  Annie  Weigle,  a  daughter  of  Pred- 
erick Weigle,  deceased,  who  was  a  son  of  Carolina  Weigle,  de- 
ceased. Other  than  the  foregoing,  said  Lisette  Lockstaedt  left 
surviving  her  no  other  heirs  at  law  or  next  of  kin. 

The  rule  of  construction  that  has  been  adopted  in  this  State 
is  that  the  word  ''heirs,"  when  used  in  connection  with  per- 
sonal property,  means  the  next  of  kin  of  a  decedent,  or  ''  those 
related  by  blood,  who  take  personal  estate  of  one  who  dies  in- 
testate."   TiUman  v.  Davis,  95  N.  Y.  17. 

Section  2514  of  the  Code  of  Civil  Procedure,  subdivisioji  12, 
defines  ''  next  of  kin  "  as  including  ''  all  those  entitled,  under 
the  provisions  of  law  relating  to  the  distribution  of  personal 
property,  to  share  in  the  unbequeathed  residue  of  the  assets  of 
a  decedent  after  payment  of  debts  and  expenses,  other  than  a 
surviving  husband  or  wife." 

Therefore,  the  words  ''legal  heirs  of  Mrs.  Lisette  Lock- 
staedt," used  in  the  sixth  paragraph  of  the  will  of  the  decedent 
herein,  must  be  construed  as  meaning  the  'f  next  of  kin "  of 
said  Lisette  Lockstaedt,  or  those  related  to  her  by  blood  who 
would  share  in  the  distribution  of  her  personal  estate  had  she 
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died  intestate.  This,  of  course,  excludes  the  husband  of  said 
Lisette  Lockstaedt  from  any  share  in  the  legacy  left  to  her  un- 
der the  will  of  Frederick  Wolfram^  deceased ;  and  said  legt^, 
should  be  distributed  among  those  related  by  blood  to  said 
Lisette  Lockstaedt,  or  her  legal  next  of  kin,  according  to  the 
degree  of  such  relationship. 

The  executor  under  the  last  will  and  testament  of  said 
Lisette  Lockstaedt,  deceased,  is  entitled  to  receive  the  income 
on  said  legacy  of  $2,000,  from  December  1,  1907,  the  date  of 
the  last  payment  to  her  of  such  income,  to  the  time  of  her  dea^ 
April  4,  1908. 

Enter  decree  accordingly. 


Matter  of  the  Probate  of  the  Last  Will  and  Testament  of 

Chaslss  Lttthoek,  Deceased. 

(Burrogai^M  Court,  Kinga  Covnty,  Deoewiber,  1908.) 


Wills — Tbx  issTAifxzrrABT  instbuiixnt  oe  act— EzscunoN  or 
BviDBNCE  or  xxEcunoN — SuwncDEKOT  ow  Evmnf  cB — ^Pdblioatiok. 

Where  a  will  wm  read  alofad  to  the  testator  in  the  preeenoe  of  botii 
witneues  and  the  will  contained  a  ctatement  that  the  teetator  de- 
clared ^herewith  in  the  presence  of  the  two  undersigned  witnesses* 
that  after  his  death  a  person  named  should  "  inherit  whatever  estate  '^ 
he  had;  and  where  the  testator  therenpon  signed  the  will  and  the  wit- 
nesses thereupon  signed  their  names  thereto,  there  is  snflieient  «vi- 
denoe  of  puhlioation  and  request  hgr  the  testator  that  the  witnesses 
suhscribe  the  instrument. 

Proceeding  upon  probate  of  a  wilL 

John  Bw  Kuhn  (Walter  G.  Booney,  of  counsel),  for  propon- 
ent; Charles  W.  Philipbar,  for  contestants. 

SlBtohajc,  S. — ^The  contestants  move  at  the  close  of  the  pro- 
ponenfs  case  that  probate  be  denied,  claiming  that  the  testi- 
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monj  of  the  subecribisg  witneasee  fails  to  show  either  publioa- 
tion  of  the  will  or  a  request  bj  the  testator  that  the  witnesses 
siga  as  such.  The  instrument  was  written  in  German,  and  its 
translation  is  as  follows : 

"  I^  the  undersigned,  Earl  Luthgen,  bom  in  Lubeck,  Novem- 
ber 9,  ld27,  inmate  of  the  Marien-Heim,  Brooklyn,  since  Febru- 
ary 1st,  1902,  declare  herewith  in  the  presence  of  the  two  un- 
dersigned witnesses,  Mrs.  Emile  2^rboni,  Matron  of  the  Home, 
Heinridi  Meyer,  inmate  of  the  Home,  that  after  my  death  the 
MarienrHeim  shall  inherit  whatever  estate  I  leave. 

*^  I  authorize  herewith  Mrs.  Emilie  Zerboni  to  take  posses- 
sion of  it. 
*^  Given  in  the  Marien-Heim  of  Brooklyn, 

the  12th  of  August,  One  thousand  nine 

hundred  and  seven. 

'^  Ckablu  LuTHOBir. 

'^ElCILIB   ZESBJ^Om, 
'^  HEIlfrBIOH  MSYEB.^' 

Upon  a  reading  of  the  stenographer's  minutes,  some  testi- 
mony does  appear  tending  to  show  a  declaration  by  the  testator. 
He  and  the  witnesses  each  entered  upon  the  ceremony  of  execu- 
tion with  the  knowledge  that  the  transaction  was  testamentary 
and  with  the  knowledge  that  the  others  knew  the  nature  of  the 
act 

The  will  was  read  to  the  testator  in  the  presence  of  both  wit^ 
nesses ;  and  he  said  when  he  signed  it  that  ^^  it  was  all  right ;'' 
that  ''he  was  satisfied  and  pleased  with  it"  One  witness 
swears  that  the  testator  said  that  the  paper  was  his  will  before 
he  signed  it  The  other  swears  that,  when  she  and  her  fellow 
witness  entered  the  room  on  the  occasion  when  the  instrument 
was  signed,  she  told  Mr.  Luthgen  that  the  will  was  ready  and 
asked  hun  if  he  was  ready  to  sign  it,  and  he  said  ''  Yes/'  Im- 
mediately after  the  will  was  made,  and  before  the  parties  to  its 
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attestation  separated  tiie  testator  said  that  it  was  his  will  and 
testament. 

While^  therefore,  it  cannot  be  found  that  there  was  anj  word 
of  publication  or  declaration  at  the  moment  of  the  testator's, 
subscription,  the  acts  and  conversation  which  preceded  and  fol- 
lowed the  testamentary  ceremony  together  justify  a  finding  that 
there  was  a  declaration  at  the  time  of  the  subscription. 

The  fact  of  a  request  would  substantially  appear  from  the 
same  evidence,  eked  out  by  the  further  fact  that  the  witnesses 
did  sign  the  instrument  immediately  after  the  testator  signed 
it.  But  the  request  better  appears  from  a  circumstance  pecu- 
liar to  this  will.  When  the  testator  signed  the  paper,  his  act 
was  declared  to  be  done  ^^  in  the  presence  of  the  two  subscrib- 
ing witnesses."  The  will  containing  the  words  last  quoted  had 
just  been  read  aloud.  This  act  and  declaration,  made  in  the 
presence  of  those  who  forthwith  became  the  ^^  two  undersigned 
witnesses,''  to  whom  his  written  declaration  referred^  must  be 
regarded  as  a  request  that  they  should  fulfill  the  intention 
which  he  had  confessed  by  the  reading  of  the  instrument  and 
his  signature  thereto.  The  request  does  not  less  clearly  appear 
than  it  would  if  he  had  orally  said:  ^^  I  am  signing  this  in- 
strument  in  the  presence  of  these  witnesses,  and  they  are  about 
to  sign  as  witnesses  as  soon  as  I  have  signed." 

The  motion  is  denied,  and  the  trial  may  be  resumed  upon 
two  days'  notice. 

Motion  denied. 
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Matter  of  the  Probate  of  the  Last  Will  and  Testament  of  Johx 

Cttkniok^  Deceased. 

{Burroffat€^9  Court,  Kmg9  C<mnty,  Deeember,  1908.) 


WmmaBS— DxflQUAimcuLTioN  bt  beason  or  ooktidkntxai.  BKL^noir — ^Bb* 

TWBXn  ATIQBHKT  AND  GEJEBT— £ZX017TI01f  Or  WILI/— WAITKB  Or  VKm* 


In  the  abtenee  of  proof  th&i  the  luitare  of  a  will  wu  referred  to  in 
the  presence  of  others  at  the  time  of  its  execution,  the  testimony  of 
the  testator's  attorney,  who  drew  the  will  hat  did  not  witness  it,  a* 
to  his  rememhrance  of  its  contents  is  inadmissible,  nnder  section  895 
of  the  Code  of  CSvil  Procedure,  as  calling  for  knowledge  derived  from 
a  comnmnication  made  hy  the  client  in  the  coarse  of  the  attom^a 
professional  employments 

The  fact  of  publication  of  the  will  to  the  subscribing  witnesses  ia 
the  presence  of  the  attorney  does  not  constitute  a  waiver  of  the  prohi* 
bitlon  of  said  section  835. 

Proceeding  upon  the  probate  of  a  wilL 

M.  F.  McGoldricky  for  proponent;  Edward  S.  Eeogh,  for 
contestants. 

Ejbtcsam^  Sb — ^There  is  evidence  tending  to  show  the  due 
execution  of  the  will  propounded.  The  contestants  claim  that 
it  was  revoked  by  a  later  will  which  was  in  the  custody  of  the 
testator  during  his  lifetime,  and  has  not  been  found  since  hi* 
death. 

Upon  the  examination  of  the  attorney  who  drew  the  second 
will,  and  was  present  at  its  execution,  it  appears  that  he  gave 
that  will  to  the  testator  on  the  day  of  its  execution;  that  the 
testator  then  took  the  will  ''  with  him/'  and  that  the  witnesa 
remembers  its  contents.  To  the  question,  **  I  ask  you  to  state 
the  contents,  all  that  you  remember  t ''  objection  is  made  that 
the  proposed  testimony  is  inadmissible  under  section  885  of 
the  Code  of  Civil  Procedure.    It  cannot  be  doubted  that  the 
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only  manner  in  which  the  witness  derived  knowledge  of  the 
contents  of  the  will  was  by  a  ^^  communication,  made  bj  his 
client "  to  him  in  the  coarse  of  his  professional  employment 
There  is  no  proof  that  the  nature  of  the  will  was  referred  to 
in  the  presence  of  the  others  at  the  time  of  its  execution.  The 
proposed  testimony  is,  therefore,  within  the  privilege  of  sec- 
tion 835,  unless  there  is  a  waiver  of  sucb  privilege. 

However  decisions  have  varied  as  to  the  competency  of  the 
testator's  attorney  to  give  evidence  of  the  transactions  and  con- 
ditions surrounding  the  execution  of  a  wiU,  when  he  has  been 
present  during  its  publication  and  attestation,  their  diversi^ 
has  merely  kept  pace  with  the  diversity  of  the  statute. 

Section  836  of  the  Code,  as  it  has  stood  since  1891  (Laws  of 
1891,  chap.  381),  provides:  ''The  last  three  sections  apply 
to  any  examination  of  a  person  as  a  witness  unless  the  provi- 
sions thereof  are  expressly  waived  upon  the  trial  or  examina- 
tion by  the  person  confessing,  the  patient  or  the  client.  *  *  * 
But  nothing  herein  contained  shall  be  construed  to  disqualify 
an  attorney  in  the  probate  of  a  will  heretofore  executed  or 
offered  for  probate  or  hereafter  to  be  executed  or  offered  for 
probate  from  becoming  a  witness  as  to  its  preparation  and  ex- 
ecution in  case  such  attorney  is  one  of  the  subscribing  witnesses 
thereto." 

There  are  thus  but  two  ways  by  which  the  force  of  section 
835  can  be  lessened,  either  by  an  express  waiver,  which,  to 
have  any  effect,  must  be  made  upon  the  trial  or  examination 
and  must  be  made  by  the  client,  or  by  the  attorney's  act  in  be- 
coming a  subscribing  witness  to  the  will. 

The  cases  holding  that  there  was  a  waiver  by  the  client  when 
he  published  his  will  to  the  subscribing  witnesses  in  the  pres- 
ence of  his  attorney,  arose  under  section  836  before  it  required 
that  the  waiver  should  be  made  ''  upon  the  trial  or  examina- 
tion." Matter  of  Coleman,  111  'N.  T.  220.  In  that  case  it 
was  said  of  section  836:     ''By  that  section  the  pledge  of 
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secirecy  impoeed  bj  the  statato  is  to  be  observed,  unlees  its  pro> 
visioiifl  '  aie  expressly  waived '  by  the  client.  There  is  noth- 
ing in  this  section  requiring  the  waiver  to  be  made  in  writings 
or  in  any  particular  form  or  manner,  or  at  any  particular  time 
or  place ;  but  it  is  required  to  be  an  express  waiver,  and  made 
in  such  manner  as  to  show  that  the  testator  intended  to  exempt 
the  witnesses,  in  the  particular  instance,  from  the  prohibition 
imposed  by  the  statute." 

Under  the  amendment  made  since  the  decision  last  cited, 
there  is  a  particular  time  and  place^  to  wit,  '^  the  trial  or  ex- 
amination," prescribed  by  the  statute  at  which  the  waiver  must 
be  made  in  order  to  escape  the  prohibition  of  section  8<35 ;  and 
in  the  case  at  bar  the  attorney's  lips  remain  under  the  seal  of 
the  statute  as  to  all  that  took  place  at  the  testamentary  transac- 
tion, since  he  is  not  a  subscribing  witness  and  there  is  and  can 
be  no  express  waiver  upon  the  trial  such  as  is  contemplated  by 
4iection  836.  If  the  present  statute  forbids  his  testimony  as  to 
the  testamentary  act  and  its  surroundings,  it  must  necessarily 
forbid  his  disclosure  of  the  contents  of  the  will,  whether  the 
same  was  published  at  the  time  of  the  execution  of  the  will, 
or  his  knowledge  thereof  had  been  derived  from  the  consulta- 
tion which  preceded  the  testamentary  transaction. 

But,  even  if  the  lawyer's  evidence  as  to  the  facts  and  circum- 
stances which  surrounded  and  characterized  the  testamentary 
act  were  admissible,  it  would  not  follow  that  he  could  testify 
as  to  the  contents  of  the  will.  Kis  testimony  would  be '  per^ 
mitted  only  on  the  theory  of  waiver,  and  that  waiver  would 
necessarily  be  based  upon  the  proposition  that,  if  the  testator 
<lisclo8es  his  affairs  to  persons  who  are  not  only  strangers  to 
his  confidence,  but  are  requested  by  him  to  make  proof  of  the 
disclosure,  the  communication  is  made  upon  the  same  terms  to 
all  who  hear  it,  and  there  is  an  implied  direction  that  the  at- 
torney shall,  equally  vnth  the  others,  give  evidence  of  the  trans- 
action. 

3 
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But  such  waiver  would  necessarily  coincide  with  the  nature 
and  limits  of  the  communication.  In  making  his  will,  this  tes- 
tator published  its  existence,  but  did  not  publish  its  oontentg. 
Hence,  if  the  lawyer  were  competent  to  disclose  the  facts  laid 
open  during  the  testamentary  ceremony,  he  would  remain  in- 
competent as  to  the  provisions  of  the  will,  since  his  knowledge 
thereof  came  to  him  under  the  sanctity  of  consultation,  and  its 
contents  were  not  made  the  subject  of  any  discovery  or  waiver 
outside  the  counsel  chamber. 

The  objection  is  sustained,  and  the  trial  of  the  cause  may  be 
resumed  upon  two  days'  notice. 

Decreed  accordingly. 


Matter  of  the  Probate  of  a  Paper  Writing  Propounded  as  the 
Last  Will  and  Testament  of  Fbsdbbiob:  S.  Sai^isbttby,  De- 
ceased. 

{8urrogat€^9  Cawrt,  Westchester  County ,  December,  1908.) 

WlLliB — ^INIXHPBETATION  AIVD  OONSTBUCnON — ^TEBMS  DXrmiNQ  THE  NATDBB 
AlTD  QUALITY  OF  ESTATES  OB  INTERESTS — FUTUBE  INTEBBSTS  AND  ?B8T- 
INO  POSSESSION  AND  ENJOYMENT — GENERAL  BULB  AS  TO  VESTING;  Bb* 
QUESTS  AT  A  rUTUBE  TIME  OB  ON  FUTUBE  EVENT. 

In  the  interpretation  of  wills  the  oourt  should  adopt  the  constme- 
tion,  whenever  possible,  which  will  avoid  intestacy  and  which  is  most 
favorable  to  the  vesting  of  the  estate  devised  and  which  wiU  avoid  the 
disinheritance  of  the  remainderman  who  dies  before  the  termination  of 
the  life  estate,  unless  it  appears  from  the  context  of  the  wiU  that 
the  testator  had  a  different  intention. 

Where  a  testator  gives  the  residue  of  his  estate  to  his  wife  during 
the  term  of  her  natural  life,  and  on  her  death  he  gives  the  same  to  his 
children  "  equally,  share  and  share  alike  and  to  the  survivor  of  them* 
the  issue  of  any  deceased  child  however  to  take  the  share  of  its  parent 
would  have  taken  if  living  at  the  time  of  my  wife's  decease,"  and  it 
clearly  appears  from  the  context  of  the  will  that  the  time  of  the  vest- 
I       ing  of  the  remainder  is  after  the  death  of  the  wife,  unless  both  ehll- 
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dren  of  the  testator  and  any  issue  they  may  have  shall  die  before  her, 
in  which  event  the  wife  takes  the  whole  estate  absolutely;  and,  no 
matter  in  what  order  the  parties  interested  may  die,  there  is  an  abso- 
lute disposition  of  the  entire  estate  and  no  intestacy  arises. 

Proceeding  upon  the  probate  of  a  wilL  ; 

Bonnds,  Hatch^  Dillingham  &  Debevoise,  for  petitioner ;  Ed- 
ward A*  Pfeffer^  for  respondent;  Clinton  T.  Taylor,  special 
guardian. 

'MiLLASD,  S. — ^Frederick  S.  Salisbury  died  on  the  14th  of 
June,  1908,  a  resident  of  the  village  of  Larchmont,  country  of 
Westdiester  and  State  of  Kew  York. 

He  left  a  last  will  and  testament,  which  was  duly  filed  for 
probate  on  the  sixth  day  of  July  last ;  and  upon  the  9th  of  July, 
1908,  au  answer  was  filed  by  Maude  Grosvenor  Salisbury 
Shriyer,  a  daughter  of  said  deceased,  asking  for  a  construction 
of  said  will,  as  to  the  rights  of  the  parties  interested  under  the 
third  paragraph  thereof. 

This  paragraph  reads  as  follows : 

^'  Third.  All  the  rest,  residue  and  remainder  of  my  estate 
both  real  and  personal  of  whatsoever  kind  and  wheresoever 
situated,  I  give,  devise  and  bequeath  to  my  beloved  wife  Lucy 
Aletta  Salisbury,  To  have  and  To  hold  the  same  and  to  collect, 
receive  and  enjoy  the  rents,  income  and  profits  thereof  during 
the  term  of  her  natural  life,  and  on  her  death  I  give,  devise  and 
bequeath  the  same  to  my  children  Adelene  Salisbury  and 
Maude  Grosvenor  Salisbury  equally,  share  and  share  alike  and 
to  the  survivor  of  them,  the  issue  of  any  deceased  child  however 
to  take  the  share  its  parent  would  have  taken  if  living  at  the 
time  of  my  wife's  decease.'' 

"  And  in  case  neither  of  my  said  children  shall  survive  my 
said  wife  or  shall  have  died  leaving  no  lawful  issue  surviving, 
then  I  give,  devise  and  bequeath  all  my  estate,  both  real  and 
personal,  to  my  said  wife  absolutely." 


^i 
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The  daughter  referred  to  in  the  will  as  Maude  Grosvenor 
Salisbury  married^  prior  to  the  death  of  the  testator,  and  at  that 
time  had  a  daughter  living,  bom  on  the  6th  of  July,  1903. 

By  an  order  duly  made  by  me  on  the  10th  day  of  July,  1908, 
upon  the  petition  of  Lucy  A.  Salisbury,  said  infant,  Ruth  SL 
Shriver,  was  made  a  party  to  this  proceeding;  and  a  citation 
was,  duly  issued  to  the  said  infant  to  attend  the  probate  of  the 
last  will  and  testament ;  and,  upon  the  return  day  thereof,  July 
20,  1908,  Olinton  T.  Taylor  was  duly  appointed  special  guar> 
dian  for  the  said  Ruth  S.  Shriver,  to  take  care  of  and  protect 
her  interests  in  this  proceeding. 

The  claim  of  the  respondent^  Maude  Grosvenor  Salisbury 
Shriver,  is  that  the  true  construction  and  effect  of  the  disposi* 
tions  and  provisions  of  the  third  paragraph  of  the  said  will  is 
that  all  of  the  said  residuary  estate  is  given  absolutely  to  said 
Adelene  Salisbury  and  Maude  Grosvenor  Salisbury  Shriver,  if 
they  survive  the  testator  Frederick  S.  Salisbury,  subject  only 
to  the  life  interest  of  Lucy  A.  Salisbury,  the  widow ;  and  that 
said  interests  of  Adelene  Salisbury  and  Maude  Grosvenor  Salis- 
bury Shriver  are  not  subject  to  be  diminished  or  divested  by 
any  death  occurring  after  said  testator's  death;  and  that  said 
dispositions  and  provisions  give  to  children  of  said  Adelene 
Salisbury  and  Maude  Grosvenor  Salisbury  Shriver  no  interest 
in  said  residuary  estate,  unless  one  or  both  of  said  Adelene 
Salisbury  and  Maude  Grosvenor  Salisbury  Shriver  should  die 
before  said  testator. 

On  behalf  of  the  special  guardian,  it  is  contended  that  no 
such  construction  can  be  given  to  this  clause  of  the  will ;  that 
it  plainly  appears  from  the  language  used  in  said  will  that 
the  intention  of  the  testator  was  not  to  vest  the  residuary  estate 
in  the  said  Adelene  Salisbury  and  Maude  Grosvenor  Salisbury 
Shriver,  unless  they  outlived  their  mother;  that  their  interest 
is  a  contingent  and  not  a  vested  one  and  that  at  this  time  it  is 
impossible  to  tell  who  is  to  take  said  estate  because  it  can  only 
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be  definitely  determined  upon  the  death  of  the  widow^  Lacy  A. 
SaliflbiiTy^  unless  both  diildren  of  the  testator  and  any  issue 
they  may  have  shall  die  before  said  widow. 

The  widow  and  the  daughter  Adelene  Salisbury  have  filed  a 
consent  that  the  will  be  construed  in  accordance  with  the  answer 
filed  by  the  other  daughter  Maude  Orosvenor  Salisbury  Shriyer, 
but  I  attach  no  importance  to  this  and  cannot  see  how  the  conr 
sent  or  failure  to  consent  of  interested  parties  could  in  any  way 
change  the  construction  or  meaning  to  be  given  to  words  used 
in  a  will.  These  must  speak  for  themselves;  for,  if  this  were 
not  so,  then,  by  consent  of  the  parties,  this  court  would  be  able 
to  make  an  entirely  different  disposition  of  a  testator's  estate 
than  that  which  he  intended  and  which  he  evidenced  by  the 
will  itself  executed  by  hinu  Besides  in  this  case  the  infant  is 
a  party  and  has  not  and  cannot  consent  to  a  construction  differ- 
ent from  that  warranted  by  the  language  of  the  wiU. 

Many  cases  have  been  before  the  courts  for  construction  of 
wills  and  many  questions  of  law  have  been  definitely  decided 
and  are  now  no  longer  the  subject  of  argument.  It  is  well  set* 
tied  that  the  court  should  adopt  the  construction  whenever  pos- 
sible which  will  avoid  intestacy,  and  which  is  most  favorable 
to  the  vesting  of  the  estate  devised,  and  which  will  avoid  the 
disinheritance  of  the  remainderman  who  happens  to  die  before 
the  termination  of  the  life  estate,  unless  it  appears  from  the 
context  of  the  will  that  the  testator  had  a  different  intention. 
Matter  of  Russell,  168  N.  T.  176 ;  Connelly  v.  (ySrien,  166 
id.  406 ;  Matter  of  Brown,  164  id.  813 ;  Kersee  v.  Simpson,  id. 
496 ;  Corse  v.  Chapman,  163  id.  466 ;  Campbell  v.  Stokes,  142 
id«  23;  Haug  v.  Schumacher,  166  id.  606;  Nelson  v.  Russell, 
135  id.  137;  Moore  v.  Lyon,  26  Wend,  lift;  Davidson  v.  Jones, 
112  App.  Div.  266 ;  Lyons  v.  Ofetrander,  167  K  T.  135. 

But  I  am  unable  to  find  in  this  will  any  possible  contingency' 
whidi  is  not  provided  for  and  which  would  allow  the  testator 
to  die  intestate  as  to  any  of  his  property.    No  matter  in  what 
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order  the  parties  interested  may  die^  I  find  in  the  will  an  ab- 
solute disposition  of  the  entire  estate  and  cannot  see  how  any; 
intestacy  could  erer  exist. 

The  possible  iutestacj  suggested  by  the  attorney  for  the  re* 
spondent,  Maude  Grosvenor  Salisbury  Shriver,  is  that,  if  a 
daughter  should  die  before  the  widow,  leaving  issue,  and  then 
the  other  daughter  and  all  the  issue  should  also  die,  there  would 
necessarily  be  an  intestacy  of  the  whole  estate;  for  the  widow 
cannot  take  under  the  last  clause,  as  the  daughter  left  issue, 
and  there  is  no  one,  at  the  widow's  death,  who  can  take  under 
the  wilL 

I  cannot  read  such  an  intention  from  the  will,  but  believe  the 
last  clause  of  the  third  paragraph  means  that,  in  case  neither 
of  my  said  children  shall  survive  my  said  wife  or  shall  have 
died  leaving  any  lawful  issue  surviving  her  (my  said  wife), 
then  I  give,  devise  and  bequeath  all  my  estate,  both  real  and 
personal,  to  my  said  wife  absolutely;  or,  in  other  words,  if 
both  of  my  children  and  all  of  their  issue  should  die  before  my 
wife,  then  my  wife  is  to  take  my  whole  estate. 

I  havb  seldom  read  a  will  in  which  the  intention,  to  my 
mind,  was  more  clearly  expressed,  where  the  testator  sought  te 
dispose  of  his  property  under  all  conditions  which  might  arise, 
so  that  his  immediate  family  might  receive  the  benefits  thereof. 
He  certainly  had  a  right  to  postpone  the  vesting  of  the  estate, 
and  I  cannot  see  how  he  failed  to  clearly  show  this  intention  or 
how  he  could  have  done  it  better  than  he  did.  His  intention 
as  I  read  it  from  the  will  was : 

First  To  give  his  wife  the  use  of  the  entire  residuary  es- 
tate during  the  term  of  her  natural  life,  and  upon  her  death 
his  two  children  were  to  share  the  estate  equally,  and  in  case 
of  the  death  of  either  without  issue  the  surviving  child  should 
take  the  whole,  and  if  the  deceased  child  left  issue  then  the  is- 
sue was  to  take  the  parent's  share.  Then  again  still  further 
he  provides  what  should  be  done  with  the  estate  in  case  botU 
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of  his  children  were  dead  before  his  wife  and  without  leaving 
issue,  viz:  that  his  wife  should  take  it  abeolutelj. 

In  this  construction,  instead  of  being  ambiguous,  compli- 
cated, uncertain,  unjust,  inconvenient,  unnatural  and  contrary 
to  the  prescribed  intention  of  the  testator,  and  not  justified  or 
supported  hj  the  wording  of  the  will,  as  is  claimed  by  the  re- 
spondenty  I  see  nothing  but  a  most  comprehensive  and  careful 
disposition  of  the  testator's  estate,  carried  out  in  such  a  way 
that  his  immediate  family  obtains  the  benefit  of  his  entire  es- 
tate during  the  lifetime  of  any  of  them ;  and,  finally,  if  all  the 
other  members  of  his  immediate  family  should  die,  leaving  his 
wife  as  the  sole  survivor,  it  gives  her  the  entire  residuary  estate. 
What  more  sensible  conclusion  and  disposition  could  be  made 
by  any  one  ? 

The  respondent  contends  that  **  the  adverbs  of  time,  such  as 
*  when,'  ^  then,'  '  after,'  *  from  and  after,'  etc.,  in  a  devise  of 
the  remainder  limited  upon  a  life  estate  are  to  be  construed  as 
relating  merely  to  the  time  of  enjoyment  and  not  to  the  time 
of  its  vesting  in  interest  "  and  ''  that  words  of  survivorship 
and  gifts  over  on  the  death  of  the  former  beneficiary  are  con- 
strued, unless  a  contrary  intention  appears,  as  relating  to  the 
death  of  the  testator."  While  both  of  these  contentidns,  unless 
a  contrary  intention  appears  from  the  will,  are  true,  neither 
of  them  has  any  force  in  this  case  because  it  clearly  appears 
from  the  context  of  the  will  that  the  time  of  vesting  is  after 
the  death  of  the  wife,  unless  both  children  of  the  testator  and 
any  issue  they  may  have  shall  die  before  her,  and  that  her  death 
and  not  the  death  of  the  testator  is  clearly  fixed  in  said  instru- 
ment. If  the  provision  of  the  will  to  be  construed  was  all  of 
the  first  paragraph  of  the  third  clause  of  the  will,  except  the 
last  line  (at  the  time  of  my  wife's  decease)^  then  in  the  light  of 
the  decisions  I  might  feel  disposed  to  hold  that  the  interests  of 
the  children  were  vested.  But,  when  the  provision  is,  as  we 
have  it  here,  that  the  wife  shall  have  the  use  of  the  proper^ 
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during  her  life  ^^  and  on  her  death  I  give,  devise  and  bequeath 
the  same  to  my  children  Adelene  Salisbury  and  Maude  Qroar 
venor  Salisbury  equally,  share  and  share  alike  and  to  the  sur- 
vivor of  them,  the  issue  of  any  deceased  child  however,  to  take 
teh  share  its  parent  would  have  taken  if  living,  at  the  time  of 
my  wife's  decease/'  it  shows  conclusively  that  the  testator's  in* 
tention  was  that  his  children  should  take  no  interest,  unless 
living  at  the  time  of  his  wife's  death.  This  would  be  the  com- 
mon and  ordinary  meaning  of  such  language,  and  I  am  sure 
that,  used  by  a  layman,  as  in  this  case,  no  other  meaning  could 
be  attached  to  it.  But  if  we  were  in  doubt,  even  as  to  this, 
the  next  paragraph  of  the  third  clause  of  the  will,  "  And  ia 
case  neither  of  my  said  children  shall  survive  my  said  vnfe  or 
shall  have  died  leaving  no  lawful  issue  surviving,  then  I  give^ 
devise  and  bequeath  all  my  estate,  both  real  and  personal,  to  my 
wife  absolutely/'  makes  it  still  plainer. 

The  addition  of  this  last  section  shows  that  the  testator  had 
in  his  mind  that  the  former  section  had  not  disposed  of  his 
property  under  all  conditions^  and  he  therefore  made  this  pro- 
vision which  would  provide  for  the  contingency  not  provided 
for  in  the  other  paragraph.  The  intention  to  vest  the  estate  in 
his  wife  absolutely,  upon  the  death  of  his  last  surviving  de- 
scendant, could  not  be  more  clearly  shown. 

The  rule  that  in  case  of  a  devise  to  one  person  in  fee,  but 
in  case  of  his  death  to  another,  the  death  referred  to  will  be 
construed  to  be  a  death  in  the  testator's  lifetime,  has  no  appli- 
cation where  a  point  of  time  for  distribution  is  mentioned  other 
than  the  death  of  the  testator,  or  where  a  life  estate  intervenes, 
or  where  the  context  of  the  will  contains  language  indicating  a 
contrary  intent.  Matter  of  Baer,  147  N.  Y.  348;  Matter  of 
Denton,  137  id.  433 ;  Lyons  v.  Ostrander,  167  id  135. 

These  cases  clearly  indicate  the  distinction  from  the  general 
rule,  namely,  that  another  time  is  fixed  in  the  will  and  that  the 
context  thereof  shows  a  contrary  intent. 


MATTEE  or  SAUSBURT.  41 

In  Davidaon  y.  Jones,  112  App.  Biv.  258',  the  oonrt,  re* 
f erring  to  the  case  of  Lyons  ▼.  Ostrander,  maintains  that  that 
decision  is  not  contrary  to  the  other  decisions  of  the  Court  of 
Appeals,  but  that  all  of  them  are  in  harmony,  and  shows  that 
the  distinction  is  that  they  find  in  the  Ostrander  case  expres- 
sions showing  the  intent  of  the  testator  to  postpone  the  vesting 
of  the  remainder  created  by  him. 

So,  in  this  case,  it  is  absolutely  plain  that  the  testator  fixes 
and  indicates  a  different  time  for  the  vesting  of  his  estate  than 
immediately  upon  his  deatL  ^ 

If  the  respondent's  contention  here  was  correct,  that  immedi- 
ately upon  the  testator's  death  the  estate  was  vested  in  his  chil- 
dren, then  no  possible  force  or  meaning  could  be  given  to  this 
last  section  of  paragraph  third;  because,  if  the  property  were 
vested  in  the  children,  it  could  not  be  given  to  the  widow  ab- 
solutely. 

It  is  plain  to  me  that  the  testator  has  made  a  valid  disposi- 
tion of  his  properly ;  that  his  intention  is  plain ;  that  the  wife 
takes  a  life  estate ;  that  his  children  if  they  survive  the  wife  be- 
come vested  with  the  property ;  that  if  either  of  them  is  dead 
leaving  issue  that  that  issue  takes  the  parent's  share ;  that  the 
survivor  of  the  two  children  takes  the  share  of  the  one  who 
has  died,  provided  no  issue  is  left,  and  that,  if  both  children 
are  dead  and  any  issue  which  they  may  have  had  shall  die  be- 
fore the  widow  of  the  testator,  s)ie  takes  the  whole  estate  abso- 
hitely. 

Decreed  accordingly. 
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Matter  of  the  Probate  of  the  Alleged  last  Will  and  Testament 

of  Thomas  Kxaby^  Deceased. 

(Swrrogat^a  Court,  Saratoga  County,  Dooemher,  1906.) 
Wills — ^Thk  testahentabt  nvsTsuMENT  ob  ▲gt— EzsounoiT  or  wnir— 

£yIDKNOB  OT  KZXOUnON— SUJTJnOIIBICCY   OF  EVUMNCX. 

Where  an  inetmiQent  oJQTered  lor  probate  hat  no  attestation  clause 
and  it  appears  that  the  testator  was  a  miller  and  the  witnesses  were 
engaged  in  trade  or  manuf^ture  and  none  of  them  are  shown  to  have 
had  knowledge  of  the  requirements  necessary  for  the  due  execution 
of  a  will  and  the  proof  stops  with  prima  faeie  evidence  of  the  genuine- 
ness of  the  signatures  of  the  testator  and  the  subscribing  witnesses 
and  that  the  instrument  was  in  the  handwriting  of  the  deceased,  the 
proof  fails  to  establish  facts  showing  due  execution  and  publication  of 
the  instrument  as  a  last  will  and  testament^  and  probate  will  be  denied. 

Proceeding  upon  the  probate  of  a  wilL  The  opinion  states 
the  case. 

Irving  W.  Wiswall,  for  Catharine  Sarsfield,  petitioner ;  Mac* 
Lean  &  Neary^  for  John  Nearj,  contestant. 

OsTBANBBB,  S. — ^This  is  a  proceeding  for  the  probate  of  an 
instrument  bearing  date  March  14,  1907,  alleged  to  be  the 
last  will  and  testament  of  Thomas  Keary,  deceased.  The  in- 
strument consists  of  half  a  sheet  of  note  paper  which  purports 
to  be  signed  by  Thomas  Neary  and  witnessed  by  E.  G.  Munson 
and  Charles  White.  The  testator,  Neary,  and  both  the  wit- 
nesses are  dead.  The  instrument  contains  no  attestation 
clause. 

It  was  stipulated  upon  the  hearing  that  the  alleged  testator 
died  July  7,  1907,  being  at  the  time  of  his  death  a  resident  of 
the  town  of  Waterford,  Saratoga  county,  and  that  he  left  him 
aurviving,  as  next  of  kin  and  heirs  at  law,  the  petitioner,  Cath- 
arine Sarsfield,  Margaret  Wallace  and  John  Neary. 
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Proponents  give  testimony  tending  to  show  that  the  will  was 
in  the  handwriting  of  Thomas  Nearj,  and  that  the  signature 
thereto  was  his  genuine  signature^  and  that  the  signatures  of 
the  witnesses  were  in  their  genuine  handwriting ;  and,  for  the 
purposes  of  this  motion^  those  facts  are  assumed  to  be  true. 

"No  further  proof  was  given  as  to  the  eircumstlances  concern* 
log  the  execution  of  the  instrument  There  was  no  proof  as 
to  the  mental  soundness  of  Thomas  Nearj,  or  his  freedom  from 
restraint^  at  the  time  of  the  execution  of  the  instrument  in  ques- 
tion, nor  of  any  publication  of  the  instrument,  except  such,  if 
any,  as  may  be  drawn  by  inference  and  presumption  from  the 
foregoing  testimony  and  from  the  paper  itself,  which  was  in 
the  following  form : 

"  March  14,  1907. 

"  In  case  of  death  I  hereby  give  all  my  belongings  indud* 
ing  money  I  have  deposited  in  Bank  as  well  as  all  other  moneys 
belonging  to  me  to  my  sister  Oatharine  Sarsfield.  The  money 
and  whatever  personal  effects  I  have  at  my  death  shall  be  used 
by  Catharine  Sarsfield  during  her  life  as  she  may  direct  and 
at  her  death  she  is  at  liberty  to  distribute  whatever  remains  as 
she  pleases. 

"  Tflos.  Nbabt. 
^'  Witnesses 

"E.  Q.  MuNSON. 
"  Chables  White.'' 

At  the  close  of  proponent's  case,  contestants  moved  for  dis* 
missal  of  the  proceedings  and  a  decree  denying  probate. 

There  was  no  proof  as  to  the  custody  of  the  alleged  will,  ex- 
isept  that  Mrs.  Sarsfield,  the  petitioner  herein,  with  whom  de- 
iseased  resided  for  some  years,  showed  it  to  the  witness  Wallace 
eome  time  prior  to  the  beginning  of  this  proceeding. 

The  Code  provides  (§  2623),  ^'  If  it  appears  to  the  surro- 
gate that  the  will  was  duly  executed ;  and  that  the  testator,  at 
the  time  of  executing  it,  was  in  all  respects  competent  to  mak» 
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a  will,  and  not  under  restraint ;  it  must  be  admitted  to  probate^ 
as  a  will  valid  to  pass  real  property,  or  personal  property,  or 
both  as  the  surrogate  determines^  etc'' 

It  has  been  held  under  this  section  that  the  proponent  haa 
the  affirmative  of  the  issue  and  that  these  facts  must  be  affirma* 
tively  proved  before  the  will  may  be  admitted  to  probate,  and 
that,  while  there  is  a  presumption  that  every  man  is  sane,  this- 
presumption  is  not  enough,  in  view  of  the  Code  section  referred 
to,  to  be  the  basis  of  a  finding  that  the  testator,  at  the  time  the 
alleged  will  was  made,  was  competent  to  make  it,  and  not  un* 
der  any  restraint.  Matter  of  Schrieber,  112  App.  Div.  49T; 
appeal  dismissed,  185  N.  Y.  610;  Matter  of  Goodwin,  95  App. 
Div.  184 ;  Heaton  Sur.  Pr.,  1  SIO,  and  cases  cited ;  Kingsley  v» 
Blanchard,  66  Barb.  317-322. 

If  an  inference  of  mental  capacity  may  be  drawn,  as  sug- 
gested in  Eingsley  v.  Blanchard,  from  the  apparently  intelli* 
gent  provisions  of  the  instrument  written  by  Keary,  yet  the^ 
paper  does  not  furnish  any  evidence  of  freedom  from  restraint.. 

Section  2620  of  the  Code  provides  that  if  '^  a  subscribing 
witness  has  forgotten  the  occurrence,  or  testifies  against  the  ex* 
ecution  of  the  will;  the  will  may  nevertheless  be  established,, 
upon  proof  of  the  handwriting  of  the  testator,  and  of  the  sub- 
scribing witnesses,  and  also  of  such  other  circumstances,  as 
would  be  sufficient  to  prove  the  will  upon  the  trial  of  an  action.'' 

It  will  be  noted  that  in  the  case  at  bar  the  proof  stops  withi 
prima  facie  evidence  of  the  genuineness  of  the  signatures  of  the 
deceased  and  the  subscribing  witnesses,  and  that  the  will  was  in 
the  handwriting  of  the  deceased,  and  no  evidence  is  given  of 
such  other  circumstances  as  would  be  sufficient  to  prove  the  will 
upon  the  trial  of  an  action. 

I  think  the  most  that  can  be  drawn  from  all  the  circum- 
stances of  the  case  is  that  the  testator  knew  the  character  of 
the  instrument  which  he  signed  and  was  of  proper  age  and  ca- 
pacity; but  it  does  not  appear  that  he  had  any  knowledge  of 
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the  requirements  necessary  for  the  due  execution  of  a  will,  or 
that  such  requirements  were  complied  witK  He  was  a  miller 
joid  is  not  shown  to  have  had  any  knowledge  of  the  statute^  nor 
is  it  shown  that  either  of  the  subscribing  witnesses  had  any 
.such  knowledge.  They  were  persons  engaged  in  trade  and 
manufacture  and  not  persons  learned  in  the  law. 

I  think  the  proof  fails  to  show  freedom  from  restraint  of  the 
testator  and  fails  to  establish  the  facts  showing  due  execution 
.and  publication  of  the  .instrument  to  entitle  it  to  be  admitted 
to  probate  as  a  will  to  pass  real  or  personal  property,  and  that 
probate  thereof  should  be  denied. 

Let  a  decree  be  entered  accordingly. 

Decreed  accordingly. 


Matter  of  the  Judicial  Settlement  of  the  Account  of  Cajel 
SjLEXMAEf  and  James  E.  Wight  as  Executors  of  the  Last 
Will  and  Testament  of  Conead  GxTTaxsxLL^  Deceased. 

{Burrogate^g  Court,  Kingg  County,  Deoembor,  190S.) 
WnuB — Iir'fmpBgTATiON  aitd  ooNSTsuonoN:   Tebxs  fcokg  PLtTBALnrr  ob 

SEVEBALTr  OF  OWmSBSHIP  OB  UOHT — ^PAXnCULAB  WOBDS  OF  DOUBTTO* 

HEANiNG — Guts  to  oiib  and  cmLOBKN  or  AITOTHXB  BQUALLT — ^PSB 

BTUtfni  OB  FEB  CAPITA:  DISPOSAL  OF  THE  BZfTIBE  ESTATB — ^EfFBOT  OF 
DEATH,    UirCEBTAINTT   OB   INTAUmTT   OB   INCAPAOITT   OF   XJDOATVBS    OB 

SEVisxES — ^Effect  of  death  of  sEifEnciABT  in  ufb  of  testatob— 
Death  of  BEMAiin>EBMEN  ob  otheb  pbbsons  to  take  m  futube. 

Under  a  will  which  gave  to  the  testator's  deceased  wife's  brother 
the  use  of  a  house  aod  lot  daring  life  and  after  his  death  the  house 
and  lot  were  to  be  sold  and  the  proceeds  divided  "  between "  \tk^  tes* 
tator's  wife's  brother  B,  and  the  children  and  grandchildren  of  her 
deceased  sister,  C,  the  devisees  take  per  capita  and  not  per  ttirpee. 

Where  the  executors  were  directed  to  sell  the  house  of  testator  as 
soon  as  convenient  at  private  sale  or  public  auction  and  divide  the 
proceeds  into  three  parts,  one  of  which  was  bequeathed  to  testator's 
brother,  the  second  part  to  his  sister  and  the  third  part  to  two  chil- 
dren  of  a  deceased  brother,  upon  the  death  of  the  sister  before  the 
testator  her  legacy  lapsed  and  as  to  her  share  the  testator  died  in- 
testate. 
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Proceedings  upon  the  judicial  account  of  executors. 

W.  H.  Garrison  (James  C.  Cropsey,  of  counsel),  for  execu- 
tors ;  Hurry  &  Dutton,  for  respondent  Eetelle  L.  Hulse;  Edward 
J.  Fanning,  special  guardian. 

Ejstoham^  S. — ^The  will  is  in  part  as  follows : 

^'  FourtL  I  give  to  my  deceased  wife's  brother,  Alfred  Brett, 
my  house  and  lot  located  in  Mill  street  iMiatteawan  Dutchess 
Oounty  "N.  Y,  for  his  use  of  -his  natural  life.  After  his  death 
said  house  and  lot  to  be  sold  and  the  proceeds  divided  between 
my  wife's  brother  Frank  Brett  of  Chicago  and  the  children  and 
grandchildren  of  my  wife's  deceased  sister  Adeline  Churchill  of 
Manhattan  Borough. 

^^  Fifth.  I  direct  my  executors  to  sell  my  house  in  St.  Marks 
Place  ^o.  119,  as  soon  as  conyenient,  at  private  sale  or  publio 
auction  and  divide  it  with  remaining  personal  property  into 
three  parts.  One  part  of  these  I  give  and  bequeath  to  my 
brother  Josef  Gutgeeell,  the  second  part  to  my  sister  Margaretal 
Ealb  and  the  third  part  to  the  two  children  of  my  deceased 
brother,  Herman  Gutgesell  and  Maria  Zagel." 

The  will  contains  a  power  in  the  executors  to  sell  real  estate. 
One  question  is  whether  the  proceeds  of  the  sale  contemplated 
in  the  fourth  pari^graph  are  to  be  distributed  to  the  wife's 
brother,  and  the  children  and  grandchildren  of  the  wife's  de- 
ceased sister  per  capita  or  per  stirpes. 

A  devise  to  one  person  named  and  to  others  indicated  gener- 
ally as  children  of  another  person  is  a  disposition  per  capita, 
unless  a  contrary  intention  can  be  extracted  from  the  will.  Fer- 
rer V.  Pyne,  81  N.  Y.  281 ;  Vincent  v.  Newhouse,  83  id.  605. 
This  rule  has  been  accepted  with  distrust  and  reluctance  in  this 
State,  and  our  courts  have  permitted  it  to  survive  only  witihin 
the  limitation  that  it  will  not  be  followed  if  there  is  "  a  faint 
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glimpee  of  a  different  intention  manifested  in  the  wilL'^  Oaaes 
cited  supra,  and  Woodward  y.  James,  116  N.  T.  846 ;  Bisson  ▼. 
West  JShore  IL  R  Co.,  143  id.  125. 

This  does  not  mean  that  a  stray  glinuner  of  the  contrary  in- 
teirtion  from  one  comer  of  the  will  ehall  supply  the  only  light 
under  which  construction  shall  proceed.  The  will  must  be  read 
in  aU  '1^  li^rt  which  its  contents  may  yield  and  only  when  the 
reluctant  ray,  however,  faint,  rereals  any  intention  to  provide 
for  the  per  stirpes  distribution  is  the  general  rule  to  be  escaped. 

It  is  insisted  that  the  direction  in  the  fourth  paragraph,  that 
the  distribution  Aall  be  made  **  between  "  persons,  more  ihan 
two,  carries  the  narrower  grammatical  meaning  that  the  distri- 
bution shall  be  by  ihe  twain  and  indicates  a  purpose  that  the 
wife's  brother  shall  have  on&lialf  and  the  remaining  benefic- 
iaries shall  have  the  other  half  among  them. 

This  argument  overworks  the  word  "  between."  In  spite  of 
its  primary  meaning  it  is  often  made  to  express  the  idea  of  dis- 
tribution among  more  than  two,  not  only  in  common  discourse, 
but  by  writers  of  good  English.  The  fourth  paragraph  itself  in- 
dicates that  the  testator  contemplated  a  distribution  among  in- 
dividuals and  not  classes,  and  that  the  fact  of  a  distribution 
along  lines  of  race  was  not  in  his  mind.  Not  only  the  children, 
but  the  grandchildren,  of  the  deceased  sister  are  included  in  the 
provision ;  and  it  is  within  the  beneficial  purpose  that  a  grand- 
child, whose  parent  is  living^  shall  take  a  share  equal  to  its 
parent's  share.  It  cannot  be  imagined  that  the  idea  of  represen- 
tation by  stpck  was  in  the  mind  of  a  testator  whose  will  ordained 
ihat  the  ancestor  of  the  stock  should  share  equally  with  his  de- 
scendants. 

In  the  fourth  and  fiflih  paragraphs,  the  testator  deals  with 
two  funds  substantially  alike  in  their  nature  and  in  their  rela- 
tion to  his  general  estate.  The  beneficiaries  named  in  each  para- 
graph bear  a  like,  though  not  identical,  relation  to  each  other 
and  to  the  testator's  grace  and  consideration. 
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If 9  tiien^  the  will  surroands  one  fund  with  apt  and  deliberate 
e^reeaioiis  which  manif eet  a  desire  that  it  fihall  not  be  dLspoaed 
of  under  the  prima  facie  role  and  refrains  iiom  similar  ex- 
pressions with  regard  to  the  other  fund,  one  fund  is  manifestly 
outside  the  general  rule,  where  the  testator  has  placed  it,  and  the 
other  within  its  control,  where  he  has  left  it. 

In  the  fifth  paragraph,  one  of  these  funds  is  divided  into 
three  portions,  so  that,  of  four  persons,  two  shall  receive  one* 
third  each  and  the  other  shall  go  to  two  persons  Tepvesenting  the 
stock  of  the  testator's  deceased  brother. 

Here  is  ^  determined  purpose,  wrought  into  precise  laugosgB^ 
that  as  to  the  fund  in  question  the  division  is  not  to  be  propor- 
tioned to  the  number  of  beneficiaries.  No  such  purpose  is  ex- 
pressed in  the  fourth  paragraph.  Kone  is  implied  in  that  para- 
graph, unless  it  be  by  the  word  ^'  between.''  That  implication; 
is  not  the  necessary  result  of  the  word,  and,  even  if  it  were,  its 
intimations  would  be  too  slight  to  prevail  over  the  manifest  in- 
tention to  the  contrary,  which  is  derived  from  the  other  parts  of 
the  will  hereinbefore  considered. 

The  remaining  question  is  presented  by  the  fact  that  Mar- 
gareta  Ealb,  to  whom  in  the  fifth  paragraph  was  given  one-third 
of  the  proceeds  to  be  derived  from  the  sale  of  real  estate,  died 
before  the  testator.  Upon  her  death  the  provision  in  her  behalf 
lapsed,  and  as  to  the  share  covered  thereby  the  testator  died  in- 
testate. Eeal  Prop.  Law,  §  66 ;  Matter  of  Wells^  118  N.  T. 
896;  Matter  of  E:imberly,  150  id.  90. 

The  decree  should  conform  to  these  views. 

Decreed  accordingly. 
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Ibitter  of  ihe  Judicial  Settlement  of  ihe  Account  of  Mauta 
LouiBx  Habbis  and  Heitbt  O.  BAii^BSiDaE,  as  Executoro  of 
the  Last  Will  and  Testament  of  Hannah  Mabia  Bainbbidob^ 
Deoeased. 

{8urrogat€i*B  Court,  Kinga  County,  December,  1908.) 

KUUUTUSS  AND  ADlOIflSTIIAlOBS^-RlOHTB  AND  IlABlLlTiES  BXTWEEN  BEPBB- 
miTAnVB  AND  ESTATE — ^ITBMS  OHABGED  OB  OBEDITED — CoSTS  IN  ACTION 

BT  suBviyuiq  pabtnebs. 

WUXJB — ^INTBBPBBTATION  AND  00N8TBUCTION — TeBMB  CBEATINa  LEGACIEB 
AND  OSFIB  OF  INOOHB,  INTIBEST,  8T7FPOBT  AND  BEEJCASES  OF  DEBTS — 
RtTLBS  AND  nCPIJCATIONS — ^IJ»ACIES  FOB  BUFPOBT. 

Trust  provisions  for  maintenance  when  found  in  wills  are  usually 
eonstmed  to  intend  the  application  of  the  income  from  the  time  of 
the  death  of  the  testator. 

Where  the  residuary  estate  of  a  testatrix  was  devised  and  be* 
qneathed  to  three  daughters  and  two  sons  in  equal  shares,  and  by  a 
codicil  she  directed  that  from  the  share  of  the  sons  and  two  daugh- 
ters there  should  be  equally  deducted  such  a  sum  as  would,  if  added 
to  the  share  to  be  received  under  the  residuary  clause  by  the  other 
daughter,  make  up  the  sum  of  $10,000  and  that  such  sum  so  deducted 
in  equal  portions  from  the  shares  of  the  other  four  children  should 
be  held  in  trust  by  the  executors  during  the  life  of  said  daughter  or 
until  she  should  marry,  the  income  thereof  to  be  paid  to  her  quar- 
terly until  her  death  or  marriage,  the  intent  and  purpose  of  the  trust 
was  to  secure  the  maintenance  of  said  daughter  during  her  life  unless 
she  married  and  the  trust  fund  should  be  computed  upon  the  net  prin- 
cipal of  the  estate  as  of  the  time  of  the  death  of  the  testatrix,  and 
the  executors  should  pay  to  themselves  as  trustees  such  part  of  the 
inoome  as  should  bear  to  the  whole  income  the  same  proportion  as  the 
trust  fund  bore  to  the  entire  net  principal,  and  should  pay  the  same 
over,  as  trustees,  to  the  beneficiary. 

Where  a  judgment,  in  an  action  brought  by  the  surviving  partners 
of  a  firm  of  which  decedent  was  a  member  at  her  death,  provided  that 
costs  be  paid  out  of  the  partnership  assets  in  the  hands  of  the  sur- 
viving partners  after  deducting  therefrom  the  sums  payable  to  dece- 
dent's estate,  the  payment  by  her  executors  of  a  part  of  such  costs 
will  be  disallowed  upon  the  judicial  settlement  of  their  accounts,  as 
such  costs  were  to  be  borne  by  the  plaintiffs  in  the  action  as  l^al 
owners  of  the  partnership  assets  to  which  the  executors  of  decedent 
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had  no  legal  relation  except  the  right  to  payment  of  sucli  snma  bb, 
upon  an  accounting  by  the  surviying  partners,  might  appear  to  be  due 
to  decedent's  estate. 

Proceeding  upon  the  judicial  settlement  of  ldie  accounts  of 
executors. 

Walter  R  Davies,  for  executors  and  trustees;  Harrison,  El- 
liott &  Byrd  (William  Byrd,  of  counsel),  for  John  C.  Mo- 
Kennie,  as  executor,  etc.,  of  Mary  J.  O.  McKennie,  deceased; 
BoUins  &  EoUins,  for  Oarleton  Bainbridge,  a  legatee ;  William 
P.  Pickett,  special  guardian. 

Kbtcham,  S. — The  third  paragraph  of  the  will  is  as  £oi^ 
lows : 

"  Third.  All  the  rest,  residue  and  remainder  of  my  estate,  I 
give,  devise  and  bequeatli  to  my  children,  Mary  Jane  C.  McKen- 
nie, William  W.  Bainbridge,  Maria  Louise  Harris,  Charles  Ed- 
ward Bainbridge  and  Lucy  Anna  Bainbridge,  to  be  divided  be- 
tween them  equally." 

The  second  codicil  provides : 

^^  I  direct  that  from  the  shares  devised  and  bequeathed  by  me 
in  and  by  the  3rd  clause  of  said  Will  to  my  children,  Mary  Jane 
C.  McKennie,  William  W.  Bainbridge,  Maria  Louise  Harris 
and  Charles  Edward  Bainbridge,  or  to  their  children  &c.,  there 
shall  be  equally  deducted  such  a  sum  as  would,  if  added  to  the 
share  to  be  received  by  my  daughter,  Lucy  Anna  Bainbridge^ 
under  said  clause,  make  up  the  same  to  the  sum  of  Ten  thousand 
dollars,  and  that  such  sum,  so  deducted  in  equal  portions  from 
the  said  four  shares  first  above  mentioned,  shall  be  held  in  trust 
by  my  executors  during  the  life  of  my  said  daughter,  Lucy 
Anna,  or  until  she  shall  marry,  they  paying  her  the  income 
thereof  in  quarterly  payments  until  she  shall  die  or  marry.'' 
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The  ficoountants  in  tluB  proceeding  present  all  that  is  neoee- 
sary  for  the  adjustmeat  of  liieir  rights  and  duties  either  as  ex- 
ecutors or  as  trustees  under  the  codicil. 

They  insist  that  the  trust  fund  should  be  calculated  upon 
the  gross  value  of  the  estate  as  it  stood  at  the  death  of  Ae 
testatrix,  without  deduction  for  debts  or  expenses  of  adminis- 
tration. 

Against  this  it  is  contended  not  only  that  the  trust  fund  can- 
not be  set  apart  until  the  net  amount  of  the  estate  be  ascertained 
by  A  decree  in  this  proceeding,  but  that  in  the  amount  of  the 
estate  upon  which  the  trust  fund  is  calculable  must  be  included 
die  increase  which  has  accrued  during  the  four  years  of  admin* 
istration* 

The  truth  lies  midway  of  these  propositions. 

The  calculation  of  the  trust  fund  cannot  be  made  upon  the 
assets  as  they  were  at  the  time  of  death,  for  that  would  take  no 
account  of  the  burdens  of  the  estate  which  executors  must  dis- 
charge. The  fund  from  which  the  trust  fund  is  to  be  derived 
is  the  residue,  and  the  residue  is  that  which  remains  after  ad- 
ministration. 

There  is  no  way  by  which  this  residue,  or  the  trust  fund  as  a 
part  thereof,  can  become  known  except  by  the  balancing  of  the 
executors'  accounts. 

''An  executor  cannot  be  held  to  hold  a  fund  as  trustee  until 
the  trust  has  been  in  some  way  legally  ascertained,  identified 
and  separated  from  the  general  funds  of  the  estate,  and  the  trus- 
tee has  entered  upon  the  duties  of  his  office  aa  trustee  as  distinct 
and  separate  from  his  functions  as  executor."  Matter  of  Wil- 
liams, 26  Misc.  Hep.  686,  and  cases  cited. 

But  this  is  far  from  saying  that  the  trust  fund  is  to  be  com- 
puted upon  all  the  moneys,  both  principal  and  interest,  which 
are  found  to  constitute  the  balance  of  the  estate.  The  purpose 
of  the  trust  was  to  secure  the  nMiintenance  of  the  beneficiary 
during  her  life,  unless  she  should  marry.    It  was  within  the  in- 
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tent  of  the  codicil  that  she  should  be  maintained  daring  each  of 
(he  four  years  firat  following  the  decedent's  death  no  less  lihan. 
daring  any  later  part  of  her  life. 

The  oodicil  provides  that  the  trust  estate  shall  be  held  in  trast 
daring  ^^  the  life  of  my  said  daughter."  This  means  during 
each  year  of  such  lif e,  from  tho  beginning  of  the  trusty  and  t^e 
trust  b^ins  at  the  death  of  the  testatrix^  to  which  time  the  will 
relates  back. 

Trust  provisions  for  maintenance^  when  found  in  wills,  are 
usually  construed  to  intend  the  application  of  the  income  from 
the  time  of  death ;  and  it  is  plain  that  this  codicil  was  inspired 
by  solicitude  for  the  daughter  who,  of  all  the  children  of  the  tee- 
tatriz,  most  needed  its  provision. 

That  the  design  of  the  instrument  was  the  maintenance  of  the 
beneficiary  appears  in  the  direction  that  the  income  be  paid 
quarterly  and  that  the  trust  should  cease  upon  the  death  or  mar> 
riage  of  the  beneficiary.  This  daughter,  so  long  as  she  remained 
unmarried,  was  preferred  in  her  mother's  providence  over  sons 
who  were  able  to  help  themselves,  and  daughters  whose  husbands 
were  able  to  help  them. 

*^  Where  the  interest  or  income,  in  trust,  is  to  be  applied  to 
the  use  of  a  person,  such  person  is  entitled  to  interest  from  the 
death  of  the  testator."  Cooks  v.  Meeker,  86  N.  T.  15 ;  Bodman 
v.  Fincke,  68  id.  339. 

This  is  especially  true  of  a  trust  for  support  and  maintenance 
where  it  can  be  seen  that  the  testamentary  intent  can  only  be 
fulfilled  by  the  application  of  income  from  the  beginning  of  the 
trust  period.  Both  oases  last  cited  make  it  plain  that  neither  the 
rule  nor  its  reason  is  affected  by  the  mere  fact  that  the  amount 
of  the  trust  provision  cannot  be  known  at  lhe  death  of  the  tee- 
bttor. 

In  Rodman  v.  Fincke,  supra,  a  trust  was  created  as  to  iiie 
proceeds  of  the  sale  of  lands  if  they  amounted  to  $30,000,  and 
(t  was  provided  that,  if  the  proceeds  did  not  equal  that  sum, 
&ere  should  be  added  thereto,  out  of  the  residuary  estate^  a  suni 
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iofficient  to  make  up  the  differesioe.  The  deficiency  occurred 
and  the  fund  was  re-enfoiced  from  the  general  estate.  Thq 
qnefftLon  was  presented  whether,  upon  the  sum  taken  from  ihei 
general  estate,  interest  was  payable  from  the  time  of  death. 

In  the  manner  by  which  the  fund  was  to  be  computed,  and 
in  its  uncertainly  for  years,  the  facts  at  bar  are  parallel. 

In  that  case  Judge  Bapallo  says  of  the  grandchildren  to  whom 
the  income  was  payable  for  life :  '^As  to  the  sum  necessary  to 
make  up  the  deficiency,  iihe  grandchildren  cannot  be  said  to  have 
leceived  the  income  of  that  during  their  lives^  if  interest  there- 
en  does  not  commence  until  the  precise  amount  is  ascertained 
by  a  sale,  wliich,  in  the  present  case,  was  postponed  for  upwards 
of  eight  years.  In  some  cases  where  the  amount  of  the  fund 
cannot  be  ascertained  till  a  period  after  the  testator's  death,  but 
the  bequest  is  of  the  interest  on  such  fund  during  the  life  of  the 
legatee,  it  has  been  held  tliat  to  carry  out  the  intention  of  the  tes- 
tator Ae  legatee  for  life  must  be  allowed  interest  on  the  fund 
as  afterwards  ascertained,  to  be  computed  from  the  death  of  the 
testator.  (Citing  cases.)  This  rule  is  especially  equitable  when 
the  fund  has  all  the  time  been  yielding  income  in  the  hands  of 
I2ie  executors.    See  Hilyard's  Estate,  6  Watts  &  Serg.  30." 

The  rule,  with  all  its  variationB,  is  fully  treated  by  Judge 
Thomas  in  his  Estates  Created  by  Will  (vol  2,  p.  1618  et  seq.). 

The  trust  fund  should  be  computed  upon  the  net  principal  of 
the  estate,  and  the  executors  should  pay  to  themselves  as  tnuh 
tees  such  part  of  the  income  as  shall  bear  to  the  whole  income 
liie  same  proportion  as  the  trust  fund  bears  to  the  entire  net 
principal,  and  the  income  which  is  received  by  tiie  trustees 
should  be  paid  to  the  beneficiary. 

The  payment  by  the  executors  of  a  part  of  the  costs  awarded 
by  ike  judgment  in  Bainbridge  v.  Harris  is  disallowed.  The 
cnly  meaning  of  the  judgment  is  that  all  the  costs  awarded  were 
to  be  paid  out  of  the  partnership  assets  which  were  left  in  the 


54      SUKROGATE'S  COURT  EEPORTS. 

hands  of  the  aurviying  partners,  after  deducting  therefrom  the 
Bums  payable  to  the  decedent's  estate. 

The  specific  language  excludes  the  suggestion  that  the  costs 
were  in  any  part  payable  by  the  estate,  or  were  payable  in  such 
manner  as  to  become  a  charge  upon  the  estate. 

Payable  out  of  the  partnership  assets,  these  costs  were  to  be 
borne  by  those  who  had  the  legal  ownership  of  the  partnership 
assets.  There  was  no  owner  of  them  except  the  plaintiff's  sur- 
viving partners.  The  representatives  of  the  decedent's  estate 
had  no  legal  relation  to  these  assets.  They  had  but  the  right  to 
an  account  from  the  surviving  partners  and  to  a  payment  of 
such  sums  as  should  appear  due  to  the  estate  upon  such  ac- 
count. 

The  expenses  of  litigating  that  account  might  have  been  im- 
posed upon  the  estate  in  part,  but  this  was  not  done.  Moreover, 
the  judgment  provided  for  the  full  payment  to  the  executors  of 
$31,000.  Had  the  decretal  purpose  been  to  make  the  estate  pay 
any  part  of  the  costs,  a  sane  and  ordinary  form  of  judgment 
would  have  provided  for  the  payment  of  the  sum  named,  less 
the  designated  portion  of  the  costs. 

.  The  judgment  is  best  understood  in  the  light  of  the  provision 
that  if  the  $31,000  be  not  paid  the  partnerdiip  real  estate  shall 
be  sold  and  its  proceeds  devoted  to  paying,  not  only  the  $31,000, 
but  the  costs  awarded  by  tlie  judgment 

A  judgment  which  imposed  the  costs  wholly  upon  the  surviv- 
ing partners  in  the  case  of  a  sale  must  have  intended  the  same 
imposition  if  the  sale  did  not  become  necessary. 

Let  decree  be  presented  accordingly. 

Decreed  accordingly. 


MATTER  OF  SEXTON.  55 


Matter  of  the  Judicial  Settlement  of  the  Account  of  PLiirr  T. 
&EZTO]f,  as  Executor  and  Trustee  Under  the  Will  of  Gult 
A.  AjmsBsoK^  Deceased. 

{8wrogat^»  Court,  Wayne  County,  December,  1906.) 

BXSCUTQBS  AJXD  ADMUnSTSATOBfl — ^RlQHTB  AlIB  UABIIJTIES  BETWEEN  BOPBE- 
SEHTATIVE  AND  ESTATE — ^InTEBBST  ON  FUNDS  OB  FBOPEBTT — SuMS  DB- 
F06ITKD  IN  BANK« 

Where  it  Appears  that  funds  of  an  estate  deposited  by  an  executor 
and  testamentary  trustee  in  a  national  bank  of  which  he  was  chief 
owner  had  not  brought  any  revenue  to  the  bank  nor  produced  any 
revenue  to  the  executor  and  that  'there  never  was  a  time  when  the 
funds  were  not  on  hand  for  payment  to  those  entitled  thereto  under 
the  will,  the  executor  and  trustee  will  not  be  charged  with  interest 
upon  the  funds. 

Proceeding  for  the  judicial  settlement  of  the  accounts  of  an 
executor  and  testamentary  trustee. 

Pliny  T.  Sexton^  executor  and  trustee  in  person;  Stephen 
Douglas  Anderson,  in  person ;  E.  A.  Nash,  for  contestant 

KwApp,  S. — On  the  10th  day  of  April,  1906,  letters  testamen- 
tary under  the  will  of  Ouly  A.  Anderson  were  issued  to  Pliny 
T.  fiezton.  It  is  not  disputed  that  the  contestant  in  this  pro- 
ceeding filed  objections  to  the  probate  of  the  will  of  Only  A. 
Anderson,  his  mother,  and  after  a  contest  the  will  was  admitted 
to  probate  by  the  surrogate  of  Wayne  county,  and  letters  testa- 
mentary were  issued  to  the  executor  named  in  said  will. 

The  principal  part  of  the  estate  that  came  into  the  hands  of 
the  executor  was  a  bond,  dated  January  1,  1876,  for  $10,000. 
It  is  not  disputed  that,  on  April  11, 1907,  this  executor  paid  such 
bond,  together  with  the  sum  of  $888.33,  the  accrued  interest. 
He  deposited  such  funds  to  his  credit  as  executor  in  the  First 
National  Bank  of  Palmyra,  K  Y.    Thereafter,  and  on  the  8th 
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day  of  Ootober,  1908^  a  petitioii  was  filed  by  tituB  contestaat^ 
askiiig  that  such  executor  and  trustee  migbt  be  cited  and  re- 
quired to  settle  bis  account  as  such  executor  and  trustee  of  said 
estate.  Upon  the  return  of  the  citation,  issued  upon  said  peti* 
tiou;  and  on  the  26th  day  of  October,  1908,  the  executor  and 
trustee  did  file  in  the  surrogate's  office  of  Wayne  county  his  ao- 
couut  as  such  executor  and  trustee,  in  which  he  charges  himself 
with  the  sum  of  $13,648.82,  and  credits  himself  with  the  sum  of 
$13,224.91.  He  also  proved  upon  his  accounting  a  claim  of  his 
against  the  decedent,  amounting  to  llie  sum  of  $144.64,  leaving 
in  his  hands  unadministered  the  simi  of  $279.37. 

Stephen  Douglas  Anderson,  one  of  the  heirs  at  law  and  lega- 
tees under  the  will  of  Guly  A.  Anderson,  his  mother,  filed  ob- 
jections to  such  account.  A  hearing  was  had  upon  the  issues 
raised  by  the  account  and  the  objections  filed  thereto,  before  the 
surrogate  of  Wayne  county.  Upon  that  hearing,  only  one  of  the 
objections  filed  was  seriously  contended  for,  and  t^at  was^ 
whether  or  not  this  executor  and  trustee  was  liable  for  ^e  pay- 
ment of  interest  upon  the  share  or  legacy  to  which  this  contest- 
ant is  entitled,  from  the  lltli  day  of  April,  1907,  to  the  time  of 
this  accounting. 

It  appeared  uncontradicted  upon  the  trial  that  the  capital 
stock  of  the  First  National  Bank  of  Palmyra  was  $100,000,  all 
of  which  stock  was  owned  by  l2iis  executor,  except  the  sum  <xf 
$4,000,  held  by  four  other  stockholders,  who  each  held  $1,000  in' 
stock  of  said  bank.  It  also  appears  uncontradicted  that,  for  fiv9 
years  prior  to  such  accounting  and  such  trial,  the  First  ITational 
Bank  of  Pahnyra  had  paid  in  dividends  six  per  cent,  upon  its 
capital  stock,  and  that  this  executor  had  received  his  dividesMb 
upon  his  stock. 

The  executor  in  his  testimony  testified  that  the  First  National 
Bank  of  Palmyra  did  not  pay  interest  upon  deposits ;  that  it  had 
not  for  a  great  many  years ;  that  this  sum  of  $10,000  and  accu- 
mulated interest  had  not  brought  any  revenue  to  tiie  bank, 
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nfiiiher  had  it  pioduoed  any  revenue  to  the  ezecutor;  that  from 
tiie  11th  day  of  April,  1907,  to  the  pres^it  time  there  was  never 
a  time  when  Ihis  money  was  not  on  hand  for  payment  to  those 
eoQtitled  thereto  imder  the  will  of  Gnly  A.  AnderBon.  He  fnr- 
iher  testified  that,  diortly  after  the  8th  day  of  April,  1907,  he 
had  a  ocmveisation  with  this  contestant  in  which  he  told  him 
that  the  money  to  which  he  was  entitled  wss  on  deposit  in  the 
bank,  and  that  it  would  not  draw  any  interest  while  there,  and 
that  it  conld  he  paid  out  at  any  timei  It  appears  by  the  testir 
many  of  the  contestant  and  also  of  the  executor  that  negotiations 
back  and  forth  have  taken  place  between  the  two  between  the  8th 
day  of  April,  1907,  and  flie  time  of  the  filing  of  this  contestants 
petition  for  the  compulsory  accounting  of  this  ezecutor ;  that  fox 
one  reason  or  another  they  have  been  unable  to  agree  upon  the 
terms  of  settlement. 

The  ezecutor  testifies  that  he  repeatedly  has  told  the  contest^ 
ant  diat  he  would  make  advances  upon  the  sum  to  which  he  was 
entitled ;  that  the  moneys  were  in  the  bank,  ready  to  be  paid  out, 
and  that  no  interest  would  be  paid  thereon. 

I  have  no  doubt  that  the  version  given  by  the  ezecutor  of  the 
transaction  is  the  correct  one.  I  am  not  aware  that  any  hard 
and  fast  role  can  be  laid  down  as  to  when  an  ezecutor  or  admin- 
istrator shall  be  charged  with  interest,  as  each  individual  case 
must  be  decided  upon  the  facts  as  presented.  In  the  case  of 
Jacot  ▼•  Emmett,  11  Paige,  142,  the  chancellor  laid  down  the 
role  as  follows:  ^*  But  the  mere  neglect  of  an  ezecutor  or  admin- 
istrator to  invest  money  belonging  to  the  estate,  which  money  he 
may  be  called  upon  to  pay  to  the  legatees  or  distributees  at  any 
moment,  is  no  ground  for  charging  him  with  interest,  where  such 
money  is  kept  ready  in  bank,  or  otherwise,  to  be  paid  over  when 
called  for.  *  «  *  Indeed  an  administrator  would  not  be  au* 
ttiorized  to  loan  a  fund  to  which  adult  distributees  were  imme- 
!£ately  entitled  at  their  risk  and  without  authority  from  them.'^ 

This  principle  has  been  repeatedly  held  in  the  highest  courts 
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of  this  State,  and  the  authority  which  I  have  cited  has  beea 
quoted  therein  with  approval. 

Neither  do  I  think  that,  simply  because  an  executor  is  the 
owner  of  stock  in  a  bank,  he  should  be  forbidden  from  the  keep- 
ing of  his  trust  funds  therein,  and  that  if  he  does,  he  must  pay 
interest  thereon.  This  matter  was  quite  l^roughly  discussed 
and  decided  in  the  Matter  of  Johnson,  57  App.  Div.  494 ;  and 
on  page  501  of  the  opinion,  in  whidi  case  this  same  executor  wsa 
a  party,  Mr.  Justice  Spring,  in  writing  the  opinion,  well  said : 
^'  The  bare  fact  that  Mr.  Sexton  was  both  executor  and  chief 
owner  of  the  bank  cannot  fairly  be  made  the  pretext  for  punish- 
ing him  where  no  wrong  has  been  done." 

There  is  no  charge  here  that  Mr.  Sexton  has  either  misman- 
aged this  estate,  or  has  been  guilty  of  fraud  or  collusion;  nor 
that  he  has  used  the  funds  belonging  to  this  estate  for  his  own 
private  or  personal  use ;  nor  has  mixed  them  with  his  own  funds, 
60  that  he  was  a  gainer  thereby,  except  as  the  claim  is  made  that 
be  has  received  dividends  from  the  bank  in  which  he  is  the 
largest  stockholder,  and  in  which  these  funds  were  kept. 

From  the  evidence  in  this  case,  it  has  been  established  to  my 
satisfaction  that  Mr.  Sexton  received  no  interest  upon  this  fund 
from  the  11th  day  of  April,  1907,  down  to  the  time  of  the  filing 
of  the  petition  in  this  proceeding  for  his  accounting.  There  had 
been,  from  time  to  time,  between  the  8th  day  of  April,  1907, 
and  the  time  of  the  filing  of  this  petition,  repeated  negotiations 
between  Mr.  iSexton  and  this  contestant  concerning  a  settlement 
of  this  account  out  of  court  and  the  share  to  which  he  might  be 
entitled.  These  negotiations  took  place  from  time  to  time  with 
the  full  knowledge  on  the  part  of  the  contestant  that  his  share  of 
this  estate  was  deposited  in  the  First  National  Bank  of  Palmyra, 
"N.  Y.,  subject  to  payment  at  any  time,  and  that  the  same  was 
not  drawing  interest 

Mr.  Sexton,  so  far  as  I  have  been  able  to  find,  has  exercised 
good  faith  in  the  administration  of  this  estate,  and  I  am  unable 
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ta  see  upon  what  just  theory  he  ahould  be  chargeable  with  inter- 
est upon  this  fiincL 

The  objections  filed  to  the  account  of  the  executor  and  trus^ 
tee  by  the  contestant  herein  are  disallowed*  The  accounti  aa 
filed,  may  be  settled,  and  a  decree  made  and  entered  settling 
such  account  on  any  Monday  at  10  a.  m.  at  the  surrc^te's  office 
in  Lyons,  N.  Y.,  upon  giving  five  days'  notice  to  the  counsel  for 
the  contestant  herein. 

Decreed  accordingly. 


Matter  of  the  Appraisal  Under  the  Acts  in  Belation  to  Taxable 
Transfers  of  Property  of  the  Estate  of  Mabia  B.  Chapman, 
Deceased. 

{8urrogai€'9  Court,  King  Coyniy,  December,  1908.) 

TaJOS — ^IlTHEBITANCB  AND  TBANSnCB  TAXIS — ^PBOPOTT  AKD  DfTnEST  SUB* 

ncT  TO  TAX — ^Ik  genebal— Estate  bt  APPoiiiTMBifT  bt  wnx.  pub- 
buaut  to  wnx  of  bexoteb  ancbbtob. 

Where  a  daughter  hj  her  father's  will  had  the  benefit  of  a  trust 
fund  thereby  created  during  life  and  the  power  to  appoint  the  persona 
to  receiye  it  at  her  death,  and  his  will  further  proTided  that,  if  she 
should  fail  to  make  such  appointment,  the  fund  should  go  to  her  issue; 
and  where  the  daughter  by  her  will  appointed  the  same  persons  to 
receive  the  fund  to  whom  it  was  given  by  the  will  of  her  father,  she 
effected  nothing  by  such  appointment,  since  the  appointees  already 
had  a  vested  remainder  under  her  father's  will ;  and  their  interests  are 
not  liable  to  taxation  as  if  transferred  to  them  by  the  will  of  tha 
daughter. 

Affirmed  133  App.  Div.  337. 

Appeal  from  the  decision  of  a  transfer  tax  appraiser. 

Eelly  &  Hoeninghaus  (James  Allison  Eelly  and  Fritz  W. 
Hoemnghans,  of  connsel),  for  executors;  John  S.  Bennett  (M. 
James  McLaughlin,  of  counsel),  for  State  comptroller. 

Kbtcham^  S. — The  executors  appeal  from  the  decision  of 
the  transfer  tax  appraiser,  by  which  a  trust  fund  created  by  the 
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will  of  John  Davol  for  the  benefit  of  his  daughter,  the  deoedent 
in  this  ease,  has  been  taxed,  upon  a  finding  that  the  same  passea 
to  the  decedent's  children  by  means  of  an  appoinianent  contained 
in  her  wilL 

By  the  father's  will  the  fund,  left  in  trust  to  the  daughter  for 
life,  was  at  her  death  to  go  to  such  persons  as  she  might  lawfully 
appoint  to  receive  it    But  the  will  further  provided  as  follows : 

'^  If  such  daughter  shall  fail  to  lawfully  exercise  said  power 
of  disposition  by  her  will,  or  if  for  any  cause  a  reversion  should 
occur  as  to  the  same  or  any  part  thereof,  they  (the  trustees) 
shall  pay  the  same  to  the  lawful  issue  of  such  daughter,  in  the 
same  manner  as  if  such  daughter  had  died  intestate  owning  the 
same.'' 

Under  the  mother's  will  there  is  an  appointment  by  means  of 
which,  if  it  were  allowed  to  determine  the  disposition  of  the 
fund,  the  children  of  the  testatrix  would  receive  the  same  under 
an  absolute  legal  title. 

It  thus  results  that  in  any  event  the  trust  fund  reaches  the 
same  hands.  The  question  is  whether  the  taxable  transfer  waa 
effected  by  the  father's  will,  without  the  intervention  of  the  ap- 
pointment 

Under  the  father's  will  the  children  of  the  testatrix  were  given 
a  vested  remainder.  Eeal  Property  Law,  §§  30,  31.  Their 
estate,  though  subject  to  defeasance  by  the  mother's  appoint- 
ment, was  neither  divested  nor  confirmed  by  the  nomination  in 
<the  mother's  will  of  the  same  persons  to  receive  the  same  estate. 
The  appointment  did  nothing.  It  changed  nothing.  It  left  the 
fund  subject  only  to  the  operation  of  the  earlier  will.  Matter 
of  Lansing,  182  K  Y.  238. 

The  interest  of  these  children  is  not  taxable  in  this  proceeding 
and  the  ruling  of  the  transfer  tax  appraiser,  so  far  as  it  bears 
upon  the  question  herein  considered,  is  reversed,  but  in  oilier 
respects  the  report  is  confirmed. 

Decreed  accordingly. 
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Matter  of  liie  Estate  of  Maboaset  Eifos,  Deceased. 

{SfurogaU^B  Court,  Montgomery  County,  Deeember,  1008.) 


AHD  A]>MnnBTR4T0B8 — DEBTS  AUD  UABIUTZBS  OF  THE  BSTAIV: 


BmtttcxMxirr  or  giaims — ^Evidcnob — Claimb  bt  beeativxs  and  m- 
aoivs  ur  oohtidcntial  BsiAnoiis;  Kubsino  Ain>  bcbial  bkbtioxs; 

BOABD  AUD  LODGnrO:     PATMKNT  AHD  SATISTAOnOir  OF   debts   AlTD   DB- 
UVKBT  OF  PBQPnTT  OWmD  BT  OTHBBB— -PaTMSHT  BT  LBQAOT. 

When  a  niece  without  any  legal  obligation  on  her  part  to  do  so 
received  her  aunt  into  her  home  and,  in  addition  to  providing  her 
with  a  home  and  boarding  her,  rendered  laborioog  eenrices  which 
during  the  last  two  years  of  the  aunt's  life  occupied  most  of  tiia 
niece's  time  and  attention  day  and  night,  an  agreement  to  pay  a 
reasonable  compensation  therefor  will  be  presumed. 

A  legacy  in  the  aunt's  will  made  before  such  services  were  ren* 
dered  will  not  be  deemed  a  satisfaction  of  the  debt  subsequently  conr 
traeted  for  those  services. 

Appeal  from  an  order  of  tbe  eturogate,  granted  July  27, 
1907^  oonfirming  the  report  of  the  appnuser  and  assessing  the 
transfer  tax  in  the  above  estate  under  section  282  of  the  laws 
relating  to  taxable  transfers  of  property. 

Wendell  &  Sponable,  for  executrix  and  appellant ;  (George  C. 
Stewart,  for  State  comptroller. 

Myebs,  S. — ^The  decedent  died  January  27,  1907,  at  the  age 
of  eighty-four  years,  leaving  her  surviving  Augusta  Fisher,  this 
appellant,  her  niece,  and  also  leaving  one  nephew,  her  only  heirs 
at  law  and  next  of  kin.  She  left  personal  property,  the  net 
value  of  which  was  found  by  the  appraiser  to  be  $2,731.27, 
and  upon  thia  amount  tax  was  assessed  by  the  order  appealed 
from. 

On  the  1st  day  of  January,  1903,  decedent  then  being  sickly 
eame  to  reside  with  the  appellant,  whether  of  her  own  accord  or 
by  invitation  the  evidence  taken  by  the  appraiser  does  not  show, 
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and  continued  to  reside  in  the  home  of  appellant  and  was 
•boarded,  nursed  and  cared  for  by  her  until  her  death.  On  Iho 
10th  day  of  September,  1904,  decedent  made  her  last  will  and 
testament,  in  which  she  first  directed  that  all  her  just  debts  and 
funeral  expenses  be  paid,  and  (thereafter  de^ed  and  bequeathed 
all  of  her  property  unto  Augusta  Pisher,  the  appellant  herein, 
and  to  her  heirs  and  assigns  forever,  and  appointed  the  said 
Augusta  Pisher  to  be  executrix. 

The  evidence  taken  by  the  appraiser  shows  that  at  no  time 
was  any  agreement  entered  into  between  decedent  and  appellant 
whereby  decedent  was  to  pay  any  certain  sum  for  her  care  and 
maintenance,  or  any  stated  amount  per  week  for  care  and  main- 
tenance. Por  the  services,  board,  etc.,  the  appellant  made  claim 
as  a  creditor  of  the  estate  on  the  hearing  1)ef  ore  the  appraiser 
for  $1,486,  which  amount  was  not  allowed  and  deducted  by  the 
appraiser  as  a  debt  in  fixing  the  value  of  the  estate  subject  to 
taxation.  There  is  no  dispute  that  claimant  furnished  board 
and  lodging  and  rendered  all  the  services  for  which  she  claims 
compensation  as  creditor,  nor  is  there  any  dispute  that  the 
amount  claimed  is  reasonable.  The  only  question  now  to  be  de- 
termined is  whether  appellant  is  entitled  to  have  such  claim  al- 
lowed and  deducted  as  a  debt  against  the  estate,  for  the  purpose 
of  arriving  at  the  value  of  the  estate  subject  to  taxation. 

The  rendition  and  acceptance  of  services  beneficent  in  their 
nature  imply  a  promise  to  pay  what  such  services  are  reasonably 
worth.  This  is  the  general  rule  laid  down.  Such  presumption, 
however,  is  overcome  in  certain  cases  from  the  relationship  of 
the  panties  and  the  circumstances  surrounding  the  transactions. 
The  claimant  in  this  case,  without  any  legal  obligation  on  ber 
part  to  do  so,  received  the  decedent  into  her  home,  and,  in  addi- 
tion to  providing  her  with  a  home  and  boarding  her^  rendered 
laborious  services,  which  during  the  last  two  years  of  her  life 
occupied  most  of  appellant's  time  and  attention  day  and  night. 
Had  tbis  appellant  been  without  a  bome  and  gone  to  the  home  of 
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decedent  and  rendered  snch  services  there^  receiving  in  return  a 
borne  and  support  and  maintenance,  I  think,  without  a  promise 
on  the  part  of  decedent  >to  pay  for  snch  services,  that  a  presump- 
tion would  arise  liiat  the  services  were  gratuitous.  In  this  case, 
Ihere  was  not,  in  my  opinion,  a  sufficient  reciprocity  in  the  bene- 
fits enjoyed  by  the  parties,  nor  a  sufficiently  close  relationship 
exifffeing  between  them  to  rebut  the  presumption  of  an  agree- 
ment to  pay  a  reasonable  value  for  such  board,  lodging  and 
care. 

The  will  contained  an  express  direction  for  the  payment  of 
debts.  A  la^ge  portion  of  the  support  and  services  for  which 
daim  ia  nuade  was  renfdered  after  the  making  of  the  will,  and  I 
believe  that  the  doctrine  that  a  l^acy  is  never  deemed  a  satis- 
faotioiL  of  a  debt  contnacted  after  the  making  of  a  will  applies  in 
this  case  to  such  services.  Decedent  having  made  claimant  her 
sole  legatee,  it  is  true  she  could  maintain  no  action  for  the  value 
of  her  services,  electing  to  accept  the  bequest  Had  she,  on  the 
contrary,  failed  to  make  a  provision  for  claimant  by  her  will,  I 
am  dearly  of  the  opinion,  from  the  wording  of  the  instrument 
and  all  the  circumstances,  that  she  could  have  recovered  from 
the  estate  the  value  of  the  services  rendered,  and  for  the  purpose 
of  taxation  the  claim  should  be  allowed  as  a  valid  debt. 

Let  the  order  appealed  from  be  modified  to  the  extent  of  mak- 
ing the  cash  value  of  the  estate  to  be  taxed  $1,245.27,  instead  of 
$2,731.27. 

Decree  modified. 
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Matter  of  the  Estate  of  Emma.  C.  SAia>s,  Deoeased. 

(SwrrogaU^a  Cowrt,  Nmo  York  County,  January,  1900.) 


ACTION  PElTDINa — ^PENDENOT  OF  ACTION  IN  ANOTHBB  JUBISDICTIOH. 
F(»1CKB  A]>JCDeIOATI0N — ADJUDICATIONB  operative  A8  BAB  OB  AS  CONGLUBITB 
ETIDENOE — ^In        QENEBAL — COUBT        BENmBiNG        JUDGMENT — ^INFBBIOB 
C0UBT8 — ^FOBEIGN  PbOBATB  CoUBT. 

Wills — ^Establishment     and    annulment — ^Pbobatb — ^Pbocedubb— Bvx* 
dbncb — ^Decbbe  or  vobeign  Pbobatb  Ooubt. 

In  a  proceeding  for  the  probate  of  a  will  in  a  Surrogate's  Govrt  of 
this  State  a  judgment  of  a  Probate  Court  in  a  foreign  State  admitting 
to  probate  an  alleged  subeequently  executed  will  of  tbe  decedent,  such 
Probate  Court  being  an  inferior  court  of  limited  jurifldiction  and  not 
capable  under  the  laws  of  such  State  of  bec<Mning  a  final  or  conclu- 
sive  adjudication,  until  the  expiration  of  the  period  allowed  by  the 
laws  of  that  State  for  the  commencement  of  an  action  or  proceeding 
in  a  Circuit  Court  to  determine  the  yalidity  of  the  will|  and  then  only 
in  the  eyent  that  no  such  action  or  proceeding  has  been  commenced 
within  the  prescribed  period,  is  not  admissible  in  evidence  where  such 
action  has  been  brought  in  the  Circuit  Court  under  the  laws  of  such 
foreign  State. 

In  such  a  case  the  pendency  of  an  action  in  the  Circuit  Court  of 
a  county  in  a  foreign  State  brought  by  the  proponent  in  the  present 
proceeding  and  certain  other  parties  thereto,  within  the  time  allowed 
by  the  statutes  of  that  State  for  the  purpose,  to  test  the  validity  of 
the  said  will  admitted  to  probate  in  that  State,  is  not  available  as  a 
bar  to  the  prosecution  or  maintenance  of  the  present  proceeding  where 
all  the  parties  to  said  proceeding  are  not  parties  to  said  action  and 
the  issues  raised  in  the  action  are  not  entirely  the  same  as  and  do  not 
cover  or  necessarily  involve  all  the  issues  presented  in  the  present 
proceeding. 

Proceeding  upon  the  probate  of  a  will. 

John  B.  Pine,  for  petitioner ;  Charles  W.  Ridgeway,  for  con- 
testant ;  Warren  S.  Bartlett,  special  guardian. 

Bbcsstt^  S. — ^It  is  admitted  that  most  of  the  property  of 
decedent,  which  consisted  entirely  of  personally,  was  situated 
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in  this  State  at  the  time  of  her  death,  and  the  evidence  estab- 
lishes that  at  that  time  she  was  a  resident  of  this  county  and 
that  the  papers  propoimded  as  her  will  and  codicil  thereto  were 
in  all  respects  duly  executed  in  conformity  with  the  law  of  this 
State  and  are  entitled  to  be  admitted  to  probate  as  her  last  will 
and  testament  unless  the  proceedings  which  were  had  in  the 
courts  of  the  State  of  Missouri  prevent  that  result    The  judg- 
ment of  the  Probate  Court  of  Independence  county,  in  the 
State  of  Missouri,  admitting  to  probate  an  alleged  subsequently 
executed  will  of  the  decedent,  which  the  contestant  sought  to 
introduce  in  evidence  to  defeat  the  probate  of  the  papers  pro- 
pounded in  this  proceeding,  was  made  in  what  is  known  as  a 
probate  proceeding  in  common  form,  and  from  the  nature  of 
that  proceeding  no  notice  thereof  was  required  to  be  given  to 
the  heirs  at  law  or  next  of  kin  of  the  decedent  or  to  any  person 
in  any  way  interested  in  sustaining  the  validity  of  the  papers 
here  offered  for  probate;  and  it  does  not  appear  that  notice  of 
the  proceeding  was  given  to  or  actually  had  by  any  of  them  or 
by  any  party  to  this  proceeding,  although  it  might  not  unrea- 
sonably be  surmised  that  that  proceeding  was  not  unknown  to 
such  of  them  as  were  interested  in  establishing  the  will  affected 
by  it  and  in  preventing  the  probate  of  the  papers  here  pro- 
pounded.   After  the  termination  of  the  proceeding  in  the  In- 
dependence county  Probate  Court  an  action  was  brought  in  the 
Circuit  Court  of  Jackson  county,  in  the  State  of  Missouri,  by 
the  proponent  in  this  proceeding  and  certain  other  of  the  par- 
ties thereto,  within  the  time  allowed  by  the  statutes  of  that  State 
for  the  purpose,  to  test  the  validity  of  the  will  so  admitted  to 
probate  in  that  State.    That  action  or  proceeding  is  still  pend- 
ing, but  all  of  the  parties  to  this  proceeding  are  not  parties 
thereto.    "No  attempt  was  made  by  the  contestant  in  the  present 
proceeding  to  prove  the  last  mentioned  will  in  accordance  with 
the  requirements  of  the  provisions  of  our  Code  relating  to  the 
probate  of  wills  by  Surrogates'  Courts,  he  entirely  resting  his 
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case  upon  the  contention  that  the  proceedings  in  the  State  of 
Missouri  were  a  complete  bar  and  answer  to  the  present  pro- 
ceeding. Under  the  laws  of  the  State  of  Missouri  the  judgmauk 
or  action  of  the  Missouri  Probate  Court  was  not  capable  of  be- 
coming a  final  or  conclusive  adjudication  until  the  expiration 
of  the  period  allowed  bj  those  laws  for  the  commencement  of 
an  action  or  proceeding  in  the  Circuit  Court  to  determine  the 
validitj  of  the  will,  and  then  only  in  the  event  that  no  such 
action  or  proceeding  had  been  commenced  within  the  prescribed 
period.  Such  action  or  proceeding  was  brought  and,  as  previ- 
ously stated,  is  now  pending.  The  judgment  or  action  of  the 
Probate  Court,  which  is  an  inferior  court  of  limited  jurisdic- 
tion, was  entirely  interlocutory  and  inconclusive  in  character, 
and  of  no  binding  force  whatever  at  the  time  of  the  commence- 
ment of  the  action  in  the  Circuit  Court,  and  the  commencement 
of  that  action  immediately  effected  a  vacation  of  the  action  of 
the  Probate  Court  and  left  the  question  of  the  validity  of  the 
will  entirely  open  for  trial  and  decision  by  the  Circuit  Court 
precisely  and  as  completely  as  if  the  action  in  the  Probate  Court 
had  never  been  taken.  Hogan  v.  Hinckley,  196  Mo.  532 ;  Cust 
V.  Lust,  142  id.  630,  637.  The  judgment  or  action  of  the  Mis- 
souri Probate  Court  not  being  a  conclusive  adjudication  in  the 
State  of  Missouri,  obviously  it  cannot  operate  as  such  an  ad- 
judication in  this  State.  But  whatever  may  be  the  force  of  that 
judgment  in  the  State  of  Missouri,  it  could  not  and  does  not 
preclude  or  estop  the  proponent  and  the  other  parties  to  this 
proceeding  who  were  not  parties  to  the  action  or  proceedings 
in  which  it  was  obtained  from  entirely  ignoring  succh  action  or 
proceedings  and  proving  despite  them  that  the  instruments  un- 
der which  they  claim  were  the  last  will  and  testam^at  of  the 
decedent  Matter  of  Law,  56  App.  Div.  458 ;  Matter  of  Gainee, 
84  Hun,  520,  523;  affd.  154  N.  T.  747;  Garvey  v.  United 
States  Fidelity  &  Guaranty  Co.,  77  Hun,  395 ;  Overby  v.  Gor- 
don, 177  U.  S.  214,  227 ;  Tilt  v.  Kelsey,  207  id.  48,  61,  59 ; 
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Bridgman  v.  Fajerweather^  140  Mass.  415,  416;  Bowen  v. 
Johnson^  73  Am.  Dec  51.  It  follows  that  the  record  of  the 
prooeedings  in  the  Probate  Court  of  Independence  comity  can- 
not be  admitted  in  evidence  in  this  proceeding.  All  the  par- 
ties to  the  present  proceeding  are  not  parties  to  the  action  in 
the  Circuit  Court  of  Jackson  county,  and  the  issues  raised  in 
that  action  are  not  entirely  the  same  as  and  do  not  cover  or 
necessarily  involve  all  the  issues  presented  in  this  proceedings 
and  the  judgment  which  might  be  rendered  in  the  Circuit  Court 
need  not  necessarily  or  at  all  affect  the  relief  the  proponent 
seeks  here.  Such  being  the  case,  the  pendency  of  the  proceed- 
ing in  the  Circuit  Court  is  unavailable  as  a  bar  to  the  prosecu- 
tion or  maintenance  of  this  proceeding.  Stowell  v.  Chamber- 
lain, 60  K  T.  272,  276 ;  Mandeville  v.  Avery,  124  id.  876, 
387;  Clark  v.  Vilas  Nat.  Bank,  22  App.  Div.  607-  Having 
concluded  that  the  proceeding  in  the  State  of  Missouri  presents 
no  obstacle  to  the  probation  of  the  papers  propounded,  I  shall^ 
as  previously  intimated,  admit  them  to  probate  as  constituting 
the  last  will  and  testament  of  the  decedent. 
Decreed  accordingly. 


I 
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Matter  of  the  Estate  of  Abolphus  Pbige,  Deceased. 

{Burrogaie'a  Court,  New  York  County,  J<muary,  1909.) 
Taxes — ^Iithebitance  and  transfeb  taxes — Pbopebtt  and  interest  bub- 

JECT    TO    TAX — TBANSFEBS    BEFOBE    DEATH — TRANSFERS    IN    CONTEMPLA- 
TION   OF   DEATH. 

Gifts  or  grants  made  in  contemplation  of  the  death  of  the  donor  or 
grantor  and  taxable  under  the  laws  relating  to  taxable  transfers  are 
not  limited  to  gifts  causa  mortis  but  extends  to  gifts  inter  vivos  which 
are  made  by  the  donor  in  contemplation  of  death. 

Where  a  man  seventy-six  years  of  age,  who  for  two  years  before 
his  death  had  suffered  from  disease  and  been  under  medical  treatment 
for  it  and  had  been  in  a  hospital  or  sanitarium  under  the  care  of 
'  specialists,  less  than  three  weeks  after  he  left  the  hospital  and  about 
ten  days  before  his  death,  while  ill  and  confined  to  the  house,  sent  for 
his  attorney  and,  after  telling  him  that  **  he  didn't  know  when  his 
ailment  would  take  a  turn  for  the  worse  "  and  explaining  to  him  that 
he  desired  to  make  such  a  disposition  of  his  property  as  would  save 
his  son  the  annoyance  of  a  will  contest,  executed  deeds  by  which  he 
conveyed  all  his  real  estate  to  his  adopted  son,  such  conveyance  should 
be  held  to  have  been  made  in  contemplation  of  death. 

Appeal  by  an  executor  from  an  order  fijdng  tax. 

Hoadly,  Lauterbach  &  Johnson,  for  petitioner ;  John  S.  Jen- 
kins, for  State  Comptroller. 

Beckett,  S. — This  is  an  appeal  by  the  executor  from  an  or- 
der fixing  tax  upon  the  ground  that  certain  real  estate  ap- 
praised at  $261,000  was  included  in  the  taxable  assets  of  the 
estate.  This  real  estate  was  transferred  by  the  decedent  to  his 
adopted  son,  Kichard  Price,  about  ten  days  before  his  death. 
And  the  appraiser  found  that  the  transfer  was  made  by  the 
grantor  in  contemplation  of  his  death  and,  therefore,  taxable. 
The  executor  contends  that  the  transfer  constituted  a  gift  inter 
vivos,  and  that  it  was  not  made  in  contemplation  of  death. 
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Adolphus  Price  was  seventj-siz  years  of  age  when  he  die<]L 
For  about  two  years  before  his  death  he  had  suffered  from, 
catarrh  or  inflammation  of  the  bowels^  and  had  been  under 
medical  treatment  for  that  disease  during  that  time.  At  the  re- 
quest of  a  specialist  in  disease  of  the  stomach  and  bowels  he 
went  to  a  sanitarium  in  New  York  city  on  January  17,  and  re- 
mained there  until  January  24,  1907.  On  the  thirtieth  of  the 
same  month  he  became  an  inmate  of  the  German  Hospital,  in 
the  city  of  New  York,  and  remained  there  until  February  sixth 
under  the  care  and  supervision  of  another  specialist  in  stomach 
and  bowel  diseases. 

On  February  twenty-fifth  he  sent  for  his  attorney,  and  after 
telling  him  that  ^'  he  didn't  know  when  his  ailment  would  take 
a  turn  for  the  worse,"  and  explaining  to  him  that  he  desired  to 
make  such  a  disposition  of  his  property  as  would  save  his  son 
the  annoyance  of  a  will  contest,  he  executed  the  deeds  by  which 
he  conveyed  all  his  real  estate  to  said  adopted  son.  He  was  ill 
and  confined  to  the  house  at  that  time.  He  died  on  March  7, 
1907,  ten  days  after  the  execution  and  delivery  of  the  deeds. 
The  foregoing  facts  appear  in  the  affidavits  submitted  to  the 
appraiser  by  the  executor. 

The  decisions  of  the  courts  of  this  State  upon  the  subject  of 
gifts  made  in  contemplation  of  death  are  not  entirely  uniform. 
In  Matter  of  Spaulding,  49  App.  Div.  546,  and  Matter  of  Marl- 
stedt,  67  id.  176,  there  is  a  tendency  to  follow  the  dictum  of 
the  Court  of  Aj^als  in  Matter  of  Seaman,  147  N.  Y.  76,  to 
the  effect  that  the  meaning  of  the  phrase  '*  gifts  made  in  con- 
templation of  death  "  is  to  be  limited  so  as  to  only  apply  to  that 
class  of  cases  where  the  circumstances  surrounding  the  giving 
or  granting  would  bring  such  a  transfer  under  the  definition  of 
a  gift  causa  mortis.  But  such  a  restricted  signification  of  the 
scope  of  the  Transfer  Tax  Statutes  of  1887  and  1892  is  scarcely 
in  accordance  with  the  deductions  which  may  be  drawn  from 
the  application  of  well  recognized  rules  of  statutory  construo- 
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tion.  By  chapter  715  of  the  Laws  of  1887  '^  transfers  made  or 
intended  to  take  effect  in  possession  or  enjoyment  after  the 
death  of  the  grantor ''  were  taxable.  Such  transfers  possessed 
the  distinguishing  characteristics  of  gifts  caiLsa  mortis,  namely^ 
taking  effect  only  at  or  after  the  death  of  the  donor.  In  1893 
the  Transfer  Tax  Law  was  amended  by  the  insertion  of  an  ad* 
ditional  clause  in  that  part  of  the  statute  taxing  transfers  by; 
gift  or  grant,  namely,  ^'  gifts  or  grants  made  in  contemplation 
of  the  death  of  the  donor  or  grantor.^'  As  the  statute  of  1887 
applied  to  gifts  causa  mortis,  the  amendment  of  1892-  extending 
the  operation  of  the  act  to  gifts  made  in  contemplation  of  death 
would  seem  to  indicate  an  intent  on  the  part  of  the  Legislature 
to  tax  those  gifts  inter  vivos  which  were  made  by  the  grantor  in 
contemplation  of  death,  and  which  would  escape  taxation  un- 
der the  language  of  the  statute  of  1887.  It  would,  therefore^ 
appear  that  in  determining  whether  the  gift  was  made  in  con* 
templation  of  death  the  courts  should  not  be  restricted  to  liiose 
cases  where  the  circumstances  (such  as  that  the  gift  was  made 
when  the  donor  was  m  extremis,  or  was  dangerously  ill^  or  in 
danger  of  immediate  death,  or  afflicted  with  an  acute  disease) 
would  indicate  the  existence  of  those  conditions  necessarily  re* 
quisite  to  the  validity  of  a  gift  causa  mortis,  but  rather  that  the 
facts  and  circumstances  surrounding  the  making  of  the  gift  be 
taken  into  consideration  and  a  determination  arrived  at  as  to 
whether  such  facts  and  circumstances  indicate  that  the  gift 
was  made  while  the  donor  contemplated  the  probability  of  his 
own  death  in  the  immediate  future,  or  whether  or  not  the  im* 
minence  of  the  donor's  death  was  in  any  substantial  sense  a 
direct  cause  of  such  gift.  Katter  of  Palmer,  117  App.  Div. 
160;  Bosenthal  v.  People,  211  IlL  309.  In  the  matter  under 
consideration  the  deeds  to  the  real  estate  were  executed  by  the 
decedent,  delivered  to  the  grantee  and  duly  recorded  by  him* 
It  was,  therefore,  an  absolute  transfer  of  the  real  estate,  and 
the  only  question  to  be  determined  is  whether  it  was  made  ia 
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contemplation  of  the  death  of  the  grantor.  To  prove  that  prop- 
ertj  is  transferred  in  contemplation  of  death  is  exceedingly 
difficulty  as  the  only  parties  whose  intimacy  with  a  decedent 
would  afford  them  an  opportunity  of  being  cognizant  of  his  in- 
tentions are  usually  those  whose  interests  would  be  served  by 
testimony  to  the  effect  that  the  gift  was  not  made  in  contem- 
plation of  deathy  and  the  State  is,  therefore^  compelled  to  rely 
upon  conclusions  derived  from  the  testimony  of  witnesses  who 
are  interested  in  disproving  its  contention.  It  is  also  in  large 
measure  the  attempted  proof  of  the  ojieration  of  a  man's  mind. 
The  only  witnesses  before  the  appraiser  in  the  present  proceed- 
ing were  the  grantee  of  the  property  and  the  attorney  for  the 
executor.  The  grantee  is  also  the  executor  of  the  estate  and 
the  residuary  legatee  under  the  will,  and  his  attorney  was  the 
legal  adviser  of  the  decedent.  From  the  attorney's  affidavit  it 
appears  that  the  ostensible  motive  which  prompted  the  decedent 
to  transfer  the  property  to  the  grantee  was  the  desire  to  save  the 
latter  from  the  possible  annoyance  and  trouble  which  the  de- 
cedent contemplated  might  ensue  when  his  will  was  presented 
for  probate.  There  is  no  evidence  that  there  was  any  pecuniary 
consideration  for  the  conveyance^  and  the  failure  of  the  execu- 
tor to  adduce  such  testimony  may  be  taken  as  conclusive  proof 
that  there  was  no  such  consideration.  The  donee^  if  he  had  not 
acquired  the  land  by  the  deeds^  would  have  received  it  as  a 
devisee.  The  will  was  executed  in  1899,  about  eight  years  be- 
fore his  death,  and  the  fact  that  the  decedent  only  ten  days  be- 
fore his  death  desired  to  make  such  a  disposition  of  his  prop- 
erty as  would  effectually  prevent  its  passing  to  any  of  his  rela- 
tives except  his  adopted  son  would  indicate  that  the  decedent 
at  that  time  had  such  an  apprehension  of  approaching  dissolu- 
tion that  he  must  have  contemplated  the  probability  of  his  own 
demise  within  a  very  short  time  thereafter.  He  had  been  suf- 
fering from  a  chronic  disease  for  over  two  years,  and  the  fact 
that  a  few  weeks  before  his  death  it  was  necessary  for  him  to 
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consult  two  specialiets  in  that  disease  and  remain  about  three 
weeks  in  a  hospital  and  sanitarium  under  the  care  and  super- 
vision of  the  specialists  would  seem  to  indicate  that  the  disease 
had  progressed  to  such  an  extent  that  it  was  rapidly  approach- 
ing the  critical  or  acute  stage,  and  that  it  had  rendered  him 
weak,  feeble  and  debilitated.  It  appears  from  the  testimony 
that  decedent  himself  at  the  time  he  executed  the  deeds  was 
conscious  of  the  fact  that  the  disease  might  at  any  time  '^  take 
a  turn  for  the  worse,"  and  that  such  a  change  would  probably 
be  followed  in  a  short  time  by  his  death.  As  a  matter  of  fact 
it  did  take  such  a  turn  eight  days  after  he  used  that  expression^ 
and  he  died  ten  days  thereafter. 

Therefore,  all  the  facts  and  circumstances  connected  with  the 
execution  of  the  deeds  and  the  transfer  of  the  real  estate  lead 
to  the  conclusion  that  the  gift  was  made  in  contemplation  of 
death.  Matter  of  Birdsall,  22  Misc.  Rep.  180;  aflFd.  43  App* 
Div.  624.    The  appeal  should  be  dismissed. 

Appeal  dismissed. 


Matter  of  the  Estate  of  Sigoueney  W.  Fay^  Deceased. 

(Burrogat^B  Court,  New  York  County,  January,  1009.) 
Taxes — Inhebitance  and  traksfeb  taxes — Exemptions — Ceketbbt  asso- 

GLATION. 

A  bequest  to  a  foreign  cemetery  association,  the  interest  upon  which 
should  keep  the  testator's  lot  in  good  condition  forever,  is  taxable 
under  the  laws  relating  to  taxable  transfers. 

See  135  App.  Div.  45. 

Appeal  from  an  order  assessing  a  tax  npon  a  beqnest 

James  H.  Fay,  for  petitioner;  John  S.  Jenkins^  for  State 
Comptroller. 
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EscKSTT  S. — This  is  an  appeal  by  the  executor  from  an  or- 
der wliich  assessed  a  tax  of  $50  upon  a  bequest  to  the  Mt.  Au* 
bum  Cemetery  Association.  The  decedent  directed  his  execu- 
tor to  pay  to  the  Mi.  Auburn  Cemetery  Association  the  sum  of 
$1^000,  '^  so  that  the  interest  of  this  sum  will  keep  my  lot  in 
good  condition  forever."  The  cemetery  association  is  a  Massa- 
chusetts corporation.  The  executor  contends  that  the  bequest  is 
to  be  considered  as  part  of  the  funeral  expenses  and,  therefore^ 
not  taxable.  In  Matter  of  Vinot,  7  N.  Y.  Supp.  517,  Surrogate 
Bansom  held  that  a  bequest  of  $1,000  to  an  association  the  in- 
come of  which  was  to  be  applied  to  the  care  and  preservation  of 
the  burial  plot  of  decedent  was  not  taxable.  As  this  decision 
has  not  been  overruled  by  a  higher  court,  it  might  be  considered 
as  a  controlling  authority  in  this  case.  In  view,  however,  of 
the  language  of  the  Court  of  Appeals  in  the  Gould  case,  15d 
N.  Y.  423,  and  of  the  Appellate  Division  in  the  McAvoy  case, 
112  App.  Div.  877,  it  would  appear  that  the  decision  in  the 
Matter  of  Vinot  would  scarcely  meet  with  the  approval  of  the 
appellate  courts  at  the  present  time.  In  the  Gould  case  it  was 
held  that  the  property  was  taxable,  although  bequeathed  for  the 
purpose  of  satisfying  a  contractual  obligation  existing  at  the 
time  of  decedent's  death;  and  in  the  McAvoy  case  it  was  held 
that  the  bequest  was  taxable,  although  the  beneficiary  received 
it  in  payment  of  services  to  be  irendered  thereafter.  While  it 
has  been  held  that  a  sum  spent  by  an  executor  in  the  erection 
of  a  monument  to  decedent  is  exempt  (Matter  of  Edgerton,  35 
App.  Div.  125),  and  that  a  reasonable  simi  spent  in  the  pur- 
chase of  a  burial  plot  for  decedent  may  be  regarded  as  a  part 
of  the  funeral  expenses  and,  therefore,  a  proper  deduction 
(Matter  of  Liss,  39  Misc.  Bep.  123),  there  is  a  manifest  dis- 
tinction between  such  expenditures  made  by  an  executor  in  his 
discretion  and  a  bequest  made  by  decedent  in  his  last  will  to  a 
certain  beneficiary  and  for  a  certain  specific  purpose.  In  the 
latter  case  the  property  passes  to  the  beneficiary  by  virtue  of 
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the  provisions  in  decedent's  wiU^  and  as  the  statute  provides 
that  all  property  passing  by  will  (if  not  going  to  parties  spe- 
cifically mentioned  as  being  exempt)  is  taxable,  the  bequest  to 
the  Mt.  Auburn  Cemetery  Association  would  seem  to  be  tax- 
able. 

Decreed  accordingly. 


Matter  of  the  Estate  of  Sophib  "Bbayvsr,  Deceased. 

{Surrogates  Oouri,  New  York  County,  January,  1909.) 
CEABims:  SrATtnroRT  BSSTBionoirs  as  to  oirrs — RBSTBioiioir  as  to  fbo> 

POBTIOir  OF  DONQB'S  ESTATS;     Il7TBBFBBTAnOir  JJXD  CONSTBUGTION — Af* 
FIICATION  OF  or  PBES  DOGTBINK. 

Wills— VAUDirr,  ofkbatiok  Ain>  legal  sFFscrr— Iir  OKinBiuir— Or  raas 

DOOTBIIVK. 

A  bequest  to  one  who  is  the  treftsnrer  of  a  hospital  in  trust  to  be 
used  as  she  may  deem  best  towards  the  interest  of  the  hospital  is  yalid 
under  the  provisions  of  chapter  701  of  the  Laws  of  1898  as  amended 
by  chapter  291  of  the  Laws  of  1901. 

Nor  does  such  bequest  contravene  the  provisions  of  section  6  of 
chapter  819  of  the  Laws  of  1848  as  amended  by  chapter  623  of  the 
Laws  of  1903  because  the  will  was  executed  within  two  months  pre- 
ceding the  death  of  the  testatrix. 

Proceeding  upon  the  probate  of  a  will. 

Max  Alter,  for  executor;  Bayard  L.  Peck,  for  Anna  Mc- 
Evoy;  Chiland,  Shoemaker  &  Hedges,  for  legatee. 

Bbokbtt,  S. — The  testatrix  by  a  codicil  to  her  will  made  the 
following  bequest :  ^^  2.  I  give  and  bequeath  to  Sister  Louise 
Oonzaga,  of  St.  Vincent's  Hospital  of  the  City  of  New'  York, 
State  of  New  York,  $1,600,  sixteen  hundred  dollars,  in  trusty 
to  be  used  as  she  may  deem  best  towards  the  interest  of  St  Vin- 
cent's Hospital  in  the  City  of  New  York." 


MATTER  OF  BEAVER.  75 

The  l^atee  was  the  treasurer  of  St  Vinoenf  8  Hospital, 
which  is  a  oorporation  organized  under  chapter  319  of  the 
Laws  of  1848.  It  is  claimed  that  the  bequest  is  void  because 
the  will  was  executed  within  two  months  preceding  the  death 
of  the  testatrix  in  contravention  of  section  6  of  the  act  men- 
tioned, as  amended  by  chapter  623  of  the  Laws  of  1903.  The 
administratrix  of  the  legatee  named  claims  this  bequest  as  an 
outright  gift  The  bequest  is  evidently  not  a  precatory  one 
and  cannot  be  regarded  as  a  bequest  to  the  legatee,  divested  of 
any  trust  obligation.  Nor  is  it  to  be  regarded  as  a  dry  or 
naked  trust,  so  as  to  vest  the  title  immediately  or  directly  in 
the  corporation.  It  is  a  trust  which  vests  the  legal  title  in  the 
legatee  and  imposes  u}H>n  her  active  trust  powers  and  duties, 
involving  discretion,  which  are  to  be  exercised  for  the  use  and 
benefit  of  the  beneficiary,  but  in  the  manner  prescribed  by  the 
testatrix.  Such  a  trust  would  have  been  void  at  the  time  of  the 
enactment  of  chapter  701  of  the  Laws  of  1893,  but  I  am  satis- 
fied that  that  act,  as  amended  by  chapter  291  of  the  Laws  of 
1901,  validates  the  bequest  and  enables  all  corporate  as  well  as 
voluntary  bodies  or  organizations  answering  to  the  description 
of  those  mentioned  in  the  act  to  be  or  become  beneficiaries  of  a 
trust  for  the  uses  or  purposes  therein  specified.  Robb  v.  Wash- 
ington &  Jefferson  College,  185  K  Y.  487,  495;  Matter  of 
Griffin,  167  id.  71.  See  Matter  of  Cooney,  112  App.  Div.  661, 
«62 ;  affd.  without  opinion,  187  N.  T.  646 ;  Matter  of  Shattuck, 
118  App.  IKv.  888. 

St.  Vincent's  Hospital  being  the  beneficiary  of  such  a  trust 
and  not  acquiring  its  interest  in  the  subject  thereof  as  a  direct 
or  absolute  gift  or  bequest,  section  6  of  chapter  319  of  the 
Laws  of  1848,  as  amended  by  section  1  of  chapter  623  of  the 
Laws  of  1903,  above  referred  to,  has  no  application  to  the 
legacy,  as  those  sections  relate  exclusively  to  a  bequest  or  devise 
made  directly  to  and  not  in  trust  for  the  legatee  or  devisee. 
Allen  V.  Stevens,  161  N.  Y.  148,  149.    The  death  of  the  trus- 
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tee,  which  has  occurred  since  this  matter  was  argued,  will  not 
affect  the  execution  of  the  trust,  as  it  will  descend  to  and  de- 
volve upon  the  Supreme  Court.  Laws  of  1893,  chap.  701,  as 
amd.  by  Laws  of  1901,  chap.  291. 

There  is  no  evidence  of  the  identity  or  the  existence  at  the 
time  of  the  death  of  the  testatrix  of  the  person  named  Sophie 
Engelks,  to  whom  is  bequeathed  by  paragraph  third  of  the  will 
a  share  in  what  was  therein  called  the  "  Doran  mortgage."  Un- 
less such  evidence  is  presented  her  share  will  be  directed  by  the 
decree  to  be  paid  into  the  treasury  of  the  State  as  provided  by 
section  2747,  Code  of  Civil  Procedure.  The  designation  of  the 
aforesaid  mortgage  as  the  ^^  Doran  mortgage,"  which  was  not 
foimd  among  the  assets  of  the  testatrix,  creates  a  latent  am* 
biguity,  and  I  decide  that  the  "  Donovan  mortgage,"  which  was 
in  the  possession  of  the  testatrix  at  the  time  of  her  death,  was 
the  one  intended  to  be  described  by  the  testatrix. 

There  is  an  insufficiency  of  assets  with  which  to  pay  debts 
and  expenses  of  administration,  together  with  the  legacies  given 
by  the  will,  and  said  legacies  must  abate  pro  rata.  Redf .  Surr. 
(6th  ed.),  §  760.    Tax  costs  and  settle  decree  on  notice. 

Decreed  accordingly. 


NOTE  ON  CY  PRES  DOCTRINE. 

]>EITNITI01f8« 

LiteraJIyi  **  as  near  to."  Imperial  Dictionary.  Allen  v.  Stevens,  33  App. 
Div.  485. 

A  rule  in  equity  to  the  effect  that  when  a  definite  function  or  duty  is  to 
he  performed,  and  it  cannot  he  done  in  exact  conformity  with  the  scheme 
of  the  person  or  persons  who  have  provided  for  it,  the  duty  may  he  per- 
formed with  as  close  an  approximation  to  the  scheme  as  laid  out,  bjb  is 
reasonably  practicable.    Philadelphia  v.  Girard,  45  Pa.  St  9. 

The  doctrine  of  cy  pres,  which  in  substance  is,  if  you  cannot  find  the 
society  specified  in  the  will,  or  apply  the  fund  to  the  charity  intended  by 
the  testator,  the  court  will  then  apply  it  to  some  other  charity  as  nearly 
Aaalagous  to  it  as  possible.    Carter  v.  Balfour,  19  Ala.  814. 
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It  aeemB  to  be  this,  th&t  if  it  can  be  seen  that  a  charity  was  intended 
by  the  testator,  but  the  object  specified  cannot  be  accomplished,  the  funds 
may  be  applied  to  other  charitable  purposes,  or  that  the  chancellor  may 
aei^e  them  as  a  sort  of  waif,  and  apply  them  as  his,  or  the  king's  good 
conscience  shall  direct.  *  *  *  In  this  way  the  chsncellor  substitutes 
bimself  in  the  donor's  place,  and  really  makes  the  will  himself.  2  Story 
on  Equity,  424,  cited  in  White  ▼.  Fisk,  22  Conn.  30. 

The  right  of  making  an  approximate  or  discretionary  will  for  a  testator 
where  he  has  only  declared  some  indefinite  illegal  or  ineffectual  charitable 
purpose.    Beekman  ▼.  Bonsor,  23  N.  Y.  298. 

The  rule  has  been  adopted  in  cases  where  the  testator  clearly  intended 
to  give  estates  which  were  contrary  to  law.  Jackson  v.  Brown,  13  Wend. 
437. 

Where  a  literal  compliance  with  the  condition  becomes  impossible  from 
unavoidable  circumstances  and  without  any  default  of  the  party,  it  is 
sufficient  that  it  is  complied  with  as  nearly  as  it  practically  can  be,  or  as  it 
is  technically  called,  cy-pres.  L.  R.  18  Ch.  D.  61. 

AM  AJnUBD  TO  OKABITXDi-^SllEBAIXT. 

Held  to  be  a  judicial  principle  of  construction  and  not  of  administration. 
Hayden  v.  Connecticut  Hospital,  64  Conn.  '320. 

Relates  only  to  charitable  gifts,  and  also  to  such  gifts  as  are  valid. 
Mason  v.  Perry,  22  R.  I.  476. 

Must  be  a  real  necessity  for  finding  another  similar  or  like  object,  which 
is  not  to  be  determined  by  the  advantage  to  the  beneficiaries,  but  solely  by 
the  fact  that  a  strict  adherence  to  the  original  plan  will  destroy  or  impair 
1^  donor's  general  purpose.    Atty.-Gen.  v.  Whitely,  11  Ves.  Jr.  241. 

flAME-JIIBCBSTIOV  OF  THUWim  AMD  POWBB  OF  OOXJWt. 

Broad  distinction  between  gift  direct  to  charity,  and  gift  to  trustee  for 
charitable  purposes  designated;  in  first  case,  act  of  court  in  designating 
charity  under  cy-pres  doctrine  is  a  ministerial  act  only;  in  second,  the 
court  has  power  to  guard  against  a  breach  of  trust,  incapacity,  or  appli- 
cation to  purposes  foreign  to  the  charity.  Reformed  Protestant  Dutch 
Oburch  V.  Bradford,  8  Cow.  467. 

In  case  of  a  breach  of  trust,  the  trustee  should  be  directed  to  specifically 
perform  the  trust,  or  pay  the  fund  into  court,  but  not  to  return  the  fund 
to  the  donor.  Associate  Alumni  v.  General  Theological  Seminary,  163 
N.  Y.  417. 

Court  cannot  sanction,  without  consent  of  governing  board  of  trust,  a 
scheme  which  ousts  the  board  from  its  right  of  administering  the  same, 
when  it  is  capable  of  being  carried  out,  and  no  breach  of  trust  is  demon- 
strated.   Atty.-Gen.  v.  Butler,  123  Mass.  304. 
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SAME-XJMETATIOlfB  TSBRBUPOIT. 

Court  must  be  able  to  satiafy  itself  that  some  other  object  can  be  ioxmdp 
most  nearly  eonaonant,  and  answering  in  a  reasonable  degree,  to  the  donor's 
general  charitable  purpose.    Sheldon  y.  Ghappell,  47  Hun,  69. 

Where  provision  is  made  for  the  education  of  poor  children  in  a  certain 
district  by  an  incorporate  academy  and  its  successors,  and  the  academy 
is  abandoned  upon  the  establishment  of  public  schools,  the  property  will 
be  applied  to  like  charitable  purpose  in  a  different  manner.  Green  t* 
Blackwell,  35  Atl.  375. 

Bequest  to  charitable  corporation  does  not  lapse  because  such  corporaiiOB 
has  discontinued  part  of  its  charitable  work.  Soldiers'  Orphans'  Home  t. 
Wolff,  10  Mo.  App.  596. 

TO  pgafcyiyruATAKS, 


Where  land  is  devised  to  an  unborn  person  for  life,  remainder  to  his 
children  in  tail,  or  to  his  sons  in  tail  male,  the  unborn  person  is  held  to 
take,  in  the  first  case^  an  estate  tail,  and  in  the  second,  an  estate  tail  male, 
luder  the  doctrine  of  cy  pres,  since  remainders  to  the  issue  of  an  unborn 
child  are  too  remote,  this  being  an  exception  to  the  rule  that  the  oonstmc- 
tion  of  an  instrument  is  not  to  be  affected  by  the  firintence  of  the  rule 
against  perpetuities^    Pitt  t.  Jackson,  2  Bro.  Gh.  51. 

Suppose  land  was  devis^  to- an  unborn  person  for  life,  remainder  to  hi* 
children  in  fee;  the  unborn  person  would  not  be  held  to  take  a  fee,  under 
the  doctrine  of  cy  pres;  that  doctrine  is  never  applieid  where  the  enlarged 
estate  given  to  the  unborn  person  would  allow  persons  to  take  the  prop- 
erty who  were  not  within  the  scope  of  the  gifts  marked  out  by  the  testator* 
Wood  V.  Griffin,  46  N.  H.  230. 
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Matter  of  the  Estate  of  Adxlbkbt  Spink^  Deceased. 

{8urroga*t^9  Court,  Oswego  County^  January,  1909.) 
ICumAas — BviDBWCB  ajxd  qttistioits  of  Ukw  aud  fact — Sufficienot  of 

KVIBENCB. 

BeLattons  Iwtweeii  a  man  and  woman,  meretriciotui  in  their  incep- 
tion, may  become  matrimonial  in  character  without  liie  aid  of  a  cere- 
monial marriage;  and,  in  such  a  case,  amid  oonflieting  ciream8tancee» 
continued  cohabitation  and  the  birth  of  a  child  recognized  by  the  father 
and  treated  by  him  as  legitimate  during  the  remainder  of  his  life 
compel  the  conclusion  that  the  relation  of  husband  and  wife  existed 
between  the  parties. 

Proceeding  to  revoke  letters  of  administration. 

F.  G.  Whitney  and  W.  R  Baker^  for  petitioner ;  A.  S.  Barker 
and  TJdelle  Bartlett,  for  respondent 

MrmoB,  S. — This  proceeding  was  instituted  by  Harvey  D. 
Spink,  a  son  of  the  deceased^  to  revoke  letters  of  administra- 
tion issued  by  the  Surrogate's  Court  of  Oswego  county,  N.  T*, 
to  Ellen  R.  Spink,  on  or  about  the  22d  day  of  June,  1908, 
upon  the  ground  that  she  was  never  the  legal  wife  of  deceased. 
The  administratrix  concedes  that  she  was  never  married  to  de- 
ceased by  any  ceremonial  marriage,  but  contends  there  was  a 
contract  of  marriage  betwene  her  and  Spink  and  that  their  in« 
tercourse  had  been  in  fulfillment  of  that  contract,  and  was 
matrimonial  in  character. 

It  appears  from  the  evidence  that  the  first  wife  of  deceased 
died  in  1898,  leaving  her  husband  and  two  children  her  surviv- 
ing, one  of  whom  is  the  petitioner  in  this  proceeding  and  the 
other  a  daughter  over  twenty-one  years  of  age. 

For  some  little  time  prior  to  the  death  of  &e  first  wife  of  de- 
ceased, the  said  EUen  had  been  employed  from  time  to  time  as 
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a  domestic  in  the  family  of  deceased ;  and  there  is  evidence  to 
show  that  the  conduct  of  the  deceased  and  Ellen  was  highly  im- 
proper, if  not  illicit,  in  its  nature.  A  few  months  after  the 
death  of  the  first  wife,  the  said  Ellen  went  to  the  home  of  de- 
ceased and  lived  and  cohabited  with  him  until  his  death  on  the 
2d  day  of  June,  1908.  The  family  consisted  of  only  deceased 
and  Ellen,  until  1903,  when  a  female  child  was  bom;  and  all 
parties  concede  the  deceased  is  the  father  of  this  child.  She 
is  now  five  years  of  age  and  upwards,  and  has  always  been 
known  in  the  neighborhood  where  her  father  and  mother  have 
resided  as  Marion  Spink. 

On  the  hearing,  petitioner  swore  a  large  number  of  witnesses 
who  testified  that  it  was  the  general  repute  in  the  neighbor- 
hood where  the  parties  resided  that  they  were  not  married.  Pe- 
titioner also  proved  one  or  two  instances  that  would  indicate 
that  Ellen  did  not  claim  to  be  the  wife  of  the  deceased.  On 
the  other  hand,  Ellen  produced  several  witnesses  who  testified 
that  it  was  the  general  repute  in  the  neighborhood  where  the 
parties  resided  that  they  were  husband  and  wife.  As  Judge 
Hatch  says,  in  Tracy  v.  Frey,  95  App.  Div.  579,  at  page  58T, 
the  testimony  given  by  the  petitioner's  witnesses  upon  this  point 
is  somewhat  weakened  by  the  fact  that  nearly  if  not  all  testified, 
upon  cross-examination,  that  they  understood  that  it  was  essen- 
tial to  a  valid  marriage  that  some  civil  ceremony  was  neces- 
sary, either  by  a  civil  magistrate  or  a  clergyman,  and  that  with- 
out that  ceremony  no  lawful  marriage  could  exist. 

The  respondent  also  shows  that,  upon  several  different  occa- 
sions, commencing  in  1899  and  continuing  down  to  the  death 
of  Spink,  he  referred  to  her  as  his  "  wife,"  and  introduced  her 
to  different  persons  as  his  wife.  Her  mother,  Chloe  Gay,  also 
testified  that,  in  1899,  the  deceased  told  her  that  he  and  Ellen 
were  married  and  that  Ellen  was  going  to  his  house  to  stay, 
and  that  they  wore  to  live  together  as  husband  and  wife ;  that, 
in  reply  to  her  inquiry  if  they  had  been  away  to  be  married, 
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Spink  replied  '^  Ko ;"  that  it  was  mmeoeBsary ;  that  they  had 
agreed  to  Uve  together  as  man  and  wife. 

If  the  yalidily  of  this  marriage  was  to  stand  or  fall  on  this 
woman's  testimony,  it  would  certainly  fall.  A  mother  of  ma- 
ture age  that  would  consent  without  protest  to  such  an  arrange- 
ment for  a  daughter  barely  out  of  her  teens  is  entitled  to  but 
little  consideration  at  the  hands  of  this  or  any  other  court ;  and 
her  testimony  should  be  treated  accordingly. 

The  petitioner  contended  on  the  trial,  and  still  contends^ 
that  all  evidence  of  declarations  of  decedent  and  all  transac- 
tions between  him  and  Ellen  subsequent  to  January  1,  1902, 
when  the  provisions  of  chapter  339  of  the  Laws  of  1901  took 
efiPect,  were  incompetent  and  inadmissible. 

The  respondent  contends  on  the  trial  that  the  alleged  con- 
tract of  marriage  was  made  in  1899 ;  and  to  sustain  her  conten- 
tion showed  acts  and  statements  of  the  decedent  prior  to  Janu- 
ary 1,  1902,  when  said  act  took  effect,  indicating  that  her  re- 
lations vrith  him  were  matrimonial  in  character.  Therefore,  I 
think  that  acts  and  declarations  of  deceased,  indicating  that  re- 
lationship subsequent  to  the  act  of  1901,  were  competent  and 
material. 

In  the  case  of  CaujoUe  v.  Ferrie,  23  N.  T.  90,  the  relation 
in  its  inception  was  meretricious;  and,  although  there  was  no 
proof  of  any  ceremonial  niarriage  or  other  contract  of  marriage 
thereafter,  yet^  as  the  parties  continued  to  cohabit  together  and 
declarations  were  made  on  the  part  of  the  mother,  that  a  child 
bom  of  this  marriage  was  legitimate,  it  was  held  that  a  mar- 
riage subsequent  to  the  commencement  of  the  illicit  intercourse 
would  be  presumed,  although  there  was  no  direct  proof  estab- 
lishing such  a  contract. 

Judge  Finch  lays  down  practically  the  same  proposition  in 
Badger  v.  Badger,  88  K  T.  546. 

Notwithstanding  these  cases  and  subsequent  decisions  which 
seem  to  extend  rather  than  limit  this  presumption,  I  should 
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hesitate  to  find  a  contract  of  marriage  in  this  case,  were  it  not 
for  the  fact  that  the  alleged  statements,  declarations  and  acts 
of  the  deceased  were  followed  by  the  birth  of  this  little  girl ; 
and,  when  she  was  about  to  be  bom,  it  appears  that  the  de- 
ceased requested  a  neighbor  to  go  for  a  physician,  stating  that 
his  wife  was  about  to  be  confined ;  that  the  child  bore  his  name, 
always  addressed  him  as  ^^  papa  "  and,  as  long  as  her  father 
lived,  was  treated  in  every  way  like  a  legitimate,  natural  child. 
Under  such  circumstances,  the  presumption  is  very  strong  that 
the  parents  were  actually  married.  Gall  v.  Gall,  114  N.  T. 
109,  119.  Judge  Andrews  writing  upon  this  point  in  Hynes 
V.  McDermott,  91  N.  T.  451,  459,  says:  "The  presumption 
of  marriage,  from  a  cohabitation,  apparently  matrimonial,  is 
one  of  the  strongest  presumptions  known  to  the  law.  This  is 
especially  true  in  a  case  involving  legitimacy.  The  law  pre- 
sumes morality,  and  not  immorality;  marriage,  and  not  con- 
cubinage ;  legitimacy,  and  not  bastardy.  Where  there  is  enough 
to  create  a  foundation  for  the  presumption  of  marriage,  it  can 
be  repelled  only  by  the  most  cogent  and  satisfactory  evidence.'^ 

The  decisions  are  to  the  same  effect  in  Tracy  v.  Frey,  95 
'App.  Div.  579,  and  Matter  of  Matthews,  153  N.  T.  443. 

A  fair  application  of  the  principles  laid  down  in  these  deci- 
sions as  well  as  those  cited  by  the  petitioner  in  his  brief  to  the 
facts  in  this  case  leads  me  to  decide,  somewhat  reluctantly, 
that  there  was  a  contract  of  marriage  between  the  said  Adelbert 
Spink  and  said  Ellen  R.  Spink;  that  she  is  his  lawful  widow, 
and  is  entitled  to  administer  his  estate. 

It  follows  that  the  proceeding  to  revoke  her  letters  must  be 
dismissed,  with  costs  to  respondent  payable  out  of  the  estate. 

The  costs  may  be  adjusted  on  any  term  day  on  five  days^ 
written  notice  to  petitioner's  attorney. 

Proceeding  dismissed,  with  costs. 


MATTER  OF  PETERSON.  <  88 


Matter  of  the  Estate  of  Whxiam  P.  Pxtebsok,  Deceased. 

T 

{Surrogates  Court,  Cattaraugus  County,  Ja/nuary,  1900.) 

SZBCUTOBS  AlVB  ADMXSJBTRATOaa — ^DeBTS  AND  UABnJTIES  OF  THB  ESTATS-* 

DnxcnoN  to  pat  ciAiiis — ^Doubtful  ob  disputed  glaihs — ^When 

FETITIOIV  MUST  BE  DIBMI8BED. 

Where,  in  answer  to  a  petition  filed  in  a  Surrogate's  Court  by  one 
<»UiTniTig  to  be  a  judgment  creditor  of  the  decedent  and  praying  for 
the  payment  of  his  claim,  the  administrator  sets  up  the  discharge  of 
the  decedent  in  bankruptcy  after  the  recovery  of  the  petitioner's  judg- 
ment)  the  Surrogate's  Court  is  without  jurisdiction  to  try  the  issuA 
and  must  dismiss  the  petition. 

Proceeding  mider  section  2722  of  the  Code  of  Civil  Proce- 
dnre  to  compel  payment  of  a  demand  against  the  estate. 

Henry  Donnelly,  for  petitioning  creditor ;  M.  B.  Jewell,  for 
administrator. 

Davie^  S. — ^Decedent  died  intestate,  at  the  city  of  Olean, 
March  19,  1908 ;  and  letters  of  administration  upon  his  estate 
were  issued  May  18th  of  tiie  same  year.  The  petition  filed  in 
this  proceeding  alleges  that  the  claimant  is  the  owner  of  a  judg- 
ment regularly  obtained  and  duly  docketed  in  his  favor  against 
the  decedent  during  his  lifetime  and  that  a  claim  therefor,  duly 
verified,  has  been  presented  to  the  administrator;  that  more 
than  six  months  have  elapsed  since  the  appointment  of  the  ad* 
ministrator  and  that  there  are  sufficient  assets  in  the  hands  of 
the  administrator  to  satisfy  his  denmnd. 

Upon  the  return  day  of  the  citation  issued  upon  such  petition, 
the  administrator  appeared  and  filed  an  answer,  duly  verified, 
in  which  he  alleged  insufficient  funds  to  meet  the  petitioner's 
demand ;  lihat  the  claim  was  duly  presented  but  absolutely  re- 
jected ;  and  also  contains  the  following  aUegation : 
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'^And  the  said  defendant  further  answering,  deniee  the  pefti- 
tion  and  each  and  every  allegation  therein  contained^  not  herein- 
before flpecificallj  admitted^  and 

"  Second :  The  said  defendant,  George  W.  Peterson,  in  fur- 
ther answering,  alleges  that,  after  the  recovery  of  the  said  judg- 
ment by  the  petitioner  against  William  P,  Peterson,  a  petition 
was  duly  presented  by  the  said  William  P.  Peterson  to  the  IHs- 
trict  Court  of  the  United  States  for  the  Western  District  of 
New  York,  praying  for  a  discharge  in  bankruptcy  of  all  the 
provable  debts  of  the  said  William  P.  Peterson,  and  that  llie 
said  William  P.  Peterson  then  resided  at  the  citv  of  Olean,  Cat- 
taraugus  county,  N.  Y.,  in  the  said  Western  District  of  New 
York  and  within  the  jurisdiction  of  said  court  and  district;  and 
that  sucb  proceedings  were  had  in  said  court  that,  on  the  18th 
day  of  December  — •  the  said  District  Court  of  the  United  Statee 
for  the  Western  District  of  New  York  duly  granted  unto  the 
said  William  P.  Peterson  a  dischai^  in  bankruptcy,  discharg- 
ing all  his  provable  debts,  including  the  claim  and  judgment  set 
forth  in  the  petition  and  the  claim  upon  which  the  said  judg- 
ment is  founded. 

^'  The  said  defendant,  further  answering,  denies  that  the  said 
petitioner  is  or  was,  at  the  time  when  said  petition  was  made 
and  verified,  a  creditor  of  the  estate  of  William  P.  Peterson, 
deceased,  or  that  he  had  any  valid  claim  against  said  estate. 

"  Wherefore  the  defendant  demands  that  the  petition  be  dis- 
missed with  costs." 

Section  2722  of  the  Code,  under  which  this  proceeding  is  in- 
stituted, provides :  '^  On  the  presentation  of  such  a  petition,  the 
surrogate  must  issue  a  citation  accordingly ;  and,  on  the  return 
thereof,  he  must  make  such  a  decree  in  the  premises  ^s  justice 
requires.  But  in  either  of  the  following  cases  the  decree  must 
dismiss  the  petition  without  prejudice  to  an  action  or  an  aiC- 
counting,  in  behalf  of  the  petitioner : 
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^'  1.  Where  the  executor  or  adminidtrator  files  a  written  an- 
swer, duly  verified;  Betting  forth  facts  which  show  that  it  is 
doubtful  whether  Ihe  petitioner's  claim  is  valid  and  legal  and 
denying  its  validity  or  legality  absolutely,  or  on  information  and 
beKef/' 

The  only  question,  iheD,  to  be  determined  is  whether  or  not 
the  answer  filed  in  this  proceeding  is  of  such  a  character  as  to 
demand  the  dismissal  of  the  petition  under  the  provisions  of  the 
section  above  quoted^  The  allegation  of  insufficient  assets  is  not 
a  sufiScient  answer  to  justify  dismissal  of  the  petition ;  the  Sur- 
rogate's Court  has  the  right  to  inquire,  upon  an  application  of 
lUs  nature,  into  the  question  of  the  ability  of  the  estate  to  meet 
the  demand.  Matter  of  Sherwood,  76  App.  Div.  842 ;  Brown  v. 
Phelps,  48  Hun,  219 ;  aflFd.,  113  N.  Y.  658. 

Do  the  other  allegations  of  the  answer  constitute  a  denial  of 
the  validity  or  legality  of  the  petitioner's  claim  and  isufficiently 
set  forth  facts  showing  that  it  is  doubtful  whether  the  petitioner 
claim  is  valid  and  legal  ? 

In  construing  the  section  of  the  Code  above  referred  to,  the 
Court  of  Appeals  has  held  that  '^  the  citation  brings  in  the  ex- 
ecutor, not  to  plead  or  respond  to  the  petition,  but  by  a  verified 
written  answer  to  set  forth  affirmatively  facts  which  show  that  it 
is  doubtful  whether  the  petitioner's  claim  is  valid  and  legal  and 
also  denying  its  validity  or  legality  absolutely  or  upon  informa- 
tion and  belief:  Both  conditions  must  concur."  Lambert  v. 
Craft,  98  N.  T.  347 ;  Matter  of  Macaulay,  94  id.  574. 

The  answer  filed  distinctly  denies  tiie  validity  and  legality 
of  the  claim  and  in  that  respect  is  in  conformity  with  the  prin- 
ciple enunciated  in  the  cases  cited.  Do  the  facto  set  forth  in  the 
answer  show  that  the  claim  is  doubtful  ?  Are  the  facts  upon 
which  the  assertion  of  invalidity  is  predicated  of  such  a  charac- 
ter that  the  Surrogate's  Court  has  no  jurisdiction  to  determine 
ihemt 

The  answer  asserts,  while  not  denying  the  original  validity  of 
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the  judgment;  that  such  proceedings  have  been  had  subsequentlj 
to  the  docketing  of  the  judgment,  that  it  has  been  discharged 
and  is  no  longer  a  demand  against  the  decedent  or  his  estate; 
that  proceedings  were  instituted  in  the  District  Court  of  the 
TTnited  States  hj  the  judgment  debtor  for  a  discharge  from  all 
his  provable  debts  and  obligations ;  that  such  court  had  jurisdic- 
tion of  the  person  and  of  the  subject-matter  and  that  a  decree 
of  said  court  was  duly  rendered  discharging  the  judgment  debtor 
from  the  obligation  in  controversy.  To  try  and  determine  the 
truthfulness  of  these  allegations  would  involve  an  examination 
of  the  bankruptcy  proceedings,  the  form  and  suflSciency  of  the 
petition  filed  therein,  the  various  steps  taken  by  the  District 
Court  in  that  matter,  and  all  the  details  relating  to  the  making 
of  the  final  decree  therein.  It  would  also  involve  the  question 
as  to  whether  or  not  the  judgment  debtor  had  complied  with  the 
provisions  of  section  1268  of  the  Code  of  Civil  Procedure.  All 
these  subjects  of  investigation  are  not  within  the  jurisdiction  of 
the  Surrogate's  Court. 

In  Matter  of  Wagner,  119  N.  Y.  28,  Judge  Gray,  in  the  opin- 
ion, says :  ^'  I  think  we  should  hold  it  as  the  true  exposition  of 
the  law  in  such  cases,  where  an  application  is  made  to  the  surro- 
gate for  an  order  compelling  the  executor  or  administrator  to  file 
an  inventory,  or  to  render  an  account,  and  it  appears,  in  answer 
to  it,  that  the  applicant  can  have  no  right  to  such  an  order,  by 
reason  of  his  interest  having  been  satisfied  and  extinguished,  by 
a  settlement  and  distribution,  whether  in  or  out  of  court,  or 
barred  by  a  release  or  otherwise,  and  the  factum  of  a  settlement 
or  of  a  release  or  any  act  constituting  the  bar,  is  put  in  issue  by 
the  reply  of  the  applicant,  that  the  surrogate  should  dismiss  the 
petition  and  remit  the  applicant  to  his  proceeding  in  a  court  hay* 
ing  general  equity  powers  to  try  out  sudi  issue.  That  power 
the  surrogate  does  not  possess." 

This  limitation  on  the  power  and  jurisdiction  of  the  Surro- 
gate's Court  is  recognized  and  applied  to  proceedings  tmder  sec- 
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tion  2722  of  the  Oode.  Matter  of  Randall,  152  N.  T.  608 ;  Stil- 
well  V.  Carpeoitar,  59  id.  414 ;  Bevan  v.  Cooper.  72  id.  317. 

In  McNnlty  v.  Hnrd,  72  N.  Y.  518,  Church,  C.  J.,  says: 
^'We  think  that  there  is  a  distinction  between  judgments 
i^inst  the  testator  or  intestate  and  other  claims.  A  judgment 
is  an  adjudication  of  the  rights  of  the  parties  in  respect  to  the 
claim  involved ;  it  cannot  be  disputed  in  the  sense  contemplated 
by  the  statute.  It  imports  absolute  verity.  *  *  *  As  to  the 
next  inquiry  above  suggested^  we  are  of  the  opinion  that  the 
surrogate  may  inquire  into,  and  pass  upon,  payments  made  to 
apply  upon  such  judgments,  and  determine  the  amount  thereof. 
He  may  also  determine  who  is  the  owner  of  the  judgment  and 
entitled  to  the  money.  *  *  *  Beyond  this  the  surrogate  has 
no  jurisdiction  to  try  and  determine  questions  in  respect  to  the 
validity  of  judgments,  *  *  *  as  if  obtained  by  fraud,  or 
where  tiiere  has  been  an  accord  and  satisfaction ;  and  there  may 
be  other  grounds  for  relief,  such  as  is  a  setroff  and  the  like,  or 
the  estate  of  the  deceased  may  be  entitled  in  equity  to  a  release 
or  discharge,  either  in  whole  or  in  part,  from  the  judgment,  and 
as  to  all  these,  I  can  find  no  warrant  in  the  statute  for  the  exer- 
cise of  jurisdiction  by  the  surrogate  to  adjudicate  them.  To 
affirm  such  a  power  would  open  the  door  to  a  wide  field  of  juris- 
diction in  law  and  equity  by  Surrogate's  Courts  not  contem- 
plated by  the  statute,  inconsistent  with  the  limited  powers  con- 
ferred, and  in  some  cases  subversive  of  the  right  of  trial  by 
jury." 

Under  these  authorities,  it  is  apparent  that  the  answer  filed 
in  this  proceeding  raises  issues  which  the  surrogate  has  no  juris- 
diction to  investigate  or  determine.  Consequently,  the  petition 
must  be  dismissed,  without  prejudice  to  the  petitioner's  right 
to  resort  to  any  legal  proceedings  for  the  enforcement  of  his  de- 
mand. 

A  decree  will  be  accordingly  entered. 

Decreed  accordingly.  ' 
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Matter  of  the  Estate  of  HyfjBAifDA  Soheetz^  Deceased. 

{Burrogatf^M  Court,  Oattaraugua  County,  January,  1909.) 

EZBOtlTOBS  AKD  ADMINISTBATOBS — DlSTS  AND  UABIUTIES  OF  THE  ESTATE: 

Exhibition,  estabushicent,  allowance  and  enfoboehent  or  glaucs 
— Statutes  of  non-ciaim  ob  shobt  statutes  of  limitation — Sum- 

dENOT  OF  BEFUSAL  OB  BEJEOIION  OF  CLAIM;  WaIVEB  OF  SHOBT  STAT- 
UTE:   Refebbnoe — Pbactice  and  fbocedube — Qffeb  and  agbeement 

1X>  BEFEB. 
SUBBOQATE'S  CoUBTS — ^NaTUBE  and  EXTENT  OF  JUBISDICTION— AdMINISTBA- 

tion  of  decedents'  estates — settlement  of  claims  on  aogounteno 
bt  bepbbsentatives — Claims  bt  and  against  estate  in  genebal — 
Claims  admitted,  allowed  on,  ob  bejected  bt  bepbesentative. 

While  the  Surrogate's  Court  has  no  power  to  adjudicate  the  merits 
of  claims  against  a  decedent's  estate,  it  may  determine  whether  thqr 
have  been  properly  presented,  allowed  or  rejected. 

Where  a  claim  against  a  decedent's  estate,  properly  presented  to 
the  executor  either  before  or  after  the  commencement  of  the  publication 
of  notice  to  creditors,  is  rejected,  the  claimant,  if  dissatisfied,  must, 
under  section  1822  of  the  Code  of  Civil  Procedure,  commence  an  action 
against  the  executor  within  six  months  of  the  rejection  of  the  claim, 
unless  the  written  consent  of  the  respective  parties  that  the  claim  may 
be  heard  and  determined  upon  the  judicial  settlement  of  the  account  of 
the  executor  is  properly  filed  with  the  surrogate. 

If  an  executor,  while  entertaining  doubt  regarding  the  validity  of 
a  duly  presented  claim,  does  not  possess  sufllcient  knowledge  to  justify 
him  in  absolutely  allowing  or  rejecting  the  same,  he  may,  under  sec- 
tion 2718  of  the  Code  of  Civil  Procedure,  enter  into  an  agreement,  in 
writing,  with  the  claimant  to  refer  the  matter  in  controversy  to  one 
or  more  disinterested  persons  to  be  approved  by  the  surrogate. 

Where  a  will  was  admitted  to  probate  February  26,  1906,  and  let- 
ters testamentary  were  issued  and  a  publication  of  notice  to  creditors 
was  begun  oh  the  same  day,  and,  in  September,  1906,  claims  against 
the  estate  upon  promissory  notes  were  duly  presented  to  the  executor 
who,  on  the  18th  of  September  1906  served  upon  the  claimants  a  notice 
in  writing  as  follows :  "  Please  take  notice  that  I  doubt  the  justice  or 
validity  of  your  claim  against  the  estate  *  •  *  both  as  to  the 
execution  and  delivery  of  the  alleged  note  and  the  lack  of  good  and 
valuable  consideration  therefor  and  hereby  offer  to  enter  into  an 
agreement  in  writing  with  you  to  refer  the  matter  in  controversy  to 
one  or  more  disinterested  persons  to  be  approved  by  the  Sorrogats 
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*  *  *  pursuant  to  the  provisions  of  section  2718  Code  of  CiTil  Pro- 
eednre,"  and  shortly  after  the  service  of  said  notice  the  attorneys  for 
the  respective  parties  made  an  oral  agreement  to  refer  the  claims 
nnder  the  statute,  hut  no  such  reference  was  made,  and,  on  July  20, 
1907,  a  legatee  filed  a  petition  that  the  executor  show  cause  why  he 
should  not  procure  judicial  settf  ement  of  the  estate  and  pay  peti- 
tioner's bequest,  to  which  the  executor  filed  an  affidavit  reciting  the 
facts  of  the  pending  claims  against  the  estate  and  that  steps  would 
be  immediately  taken  on  behalf  of  the  executor  to  bring  said  claims  to 
a  hearing  and  determination,  and  the  proceedings  on  such  citation  are 
adjourned  from  time  to  time,  and,  on  the  19th  of  November,  1908,  the 
executor  filed  his  petition  for  a  judicial  settlement  of  his  accounts  and 
the  claimants,  upon  the  return  of  the  citation,  asked  to  have  the  status 
of  their  claims  determined,  the  executor  claiming  that  they  were 
barred  by  the  short  Statute  of  Limitations  under  section  1822  of  the 
Code  of  Civil  Procedure,  held,  that  the  circumstances  all  plainly  in* 
dicated  that  none  of  the  parties  understood  that  the  executor  had  taken 
such  final  and  definite  action  regarding  said  claims  as  to  bring  them 
within  the  operation  of  section  1822  of  said  Code,  the  notice  to  the 
claimants  distinctly  proposing  that  the  claims  be  disposed  of  pursuant 
to  the  provisions  of  section  2718. 

ProoeedingB  on  judicial  settlement  of  executor's  account. 
W.  W.  Waring,  for  executor ;  C^rge  E.  Spring,  for  creditors. 

Davxe^  S. — ^The  only  controversy  upon  this  accounting  re- 
lates to  the  status  of  certain  claims  presented  against  the  estate. 

The  will  of  decedent  was  admitted  to  probate  February  26, 
1906,  and  letters  testamentary  were  issued  upon  the  same  day. 
Directly  thereafter  the  executor  began  publication  of  notice  to 
creditors.  In  September  of  the  same  year  three  claims,  prop- 
erly verified,  aggregating  $650,  based  upon  promissory  notes  of 
the  decedent,  were  duly  presented  to  the  executor,  who  there- 
upon caused  a  notice  in  writing  to  be  served  upon  the  claimants, 
of  which  the  following  is  a  copy : 

''  Estate  of  Miranda  Scheetz,  Deceased : 

''  Please  take  notice  that  I  doubt  the  justice  or  validity  of 
your  claim  against  the  estate  of  Miranda  Scheetz,  deceased,  both 
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as  to  the  execution  land  delivery  of  the  alleged  note  and  tiie  lack 
of  good  and  valuable  consideration  therefor  and  hereby  offer  to, 
enter  into  an  agreement  in  writing  with  you  to  refer  the  matter 
in  controversy  to  one  or  more  disinterested  persons  to  be  ap- 
proved by  the  Surrogate  of  the  Oounty  of  Cattaraugus,  K.  Y., 
pursuant  to  the  provisions  of  section  2718,  Code  of  Civil  Pro- 
cedure. 

"  Dated  Sept  7th,  1906. 
"  Tours,  45C., 

QssEN  F.  Fabbiugton, 
^^  Executor  of  the  last  will  &c  of  Miranda  Scheetz,  deceased. 
'^  To  (naming  claimant).'' 

These  notices  were  served  upon  the  18th  of  September,  1906. 
Sbortly  after  service  of  the  notices  the  attorneys  for  the  respec- 
tive parties  made  an  oral  agreement  to  refer  the  claims,  under 
the  statute.  No  referee,  however,  was  agreed  upon,  the  attorney 
for  the  executor  asserting  that  he  desired  to  confer  with  his 
counsel  upon  that  subject  Some  discussion  then  ensued  as  to 
which  claim  should  be  tried  first  From  time  to  time  thereafter 
the  subject  of  selecting  a  referee  was  considered  between  the  at- 
torneys, the  situation  relating  thereto  being  more  fully  set  forth 
in  the  portion  of  the  evidence  of  the  attorney  then  representing 
the  executor,  hereinafter  quoted.  On  July  29,  1907,  a  legatee 
filed  a  petition  for  citation  to  the  executor  to  show  cause  why  he 
should  not  procure  judicial  settlement  of  the  estate  and  jmy 
petitioner's  bequest  On  the  return  day  of  the  citation  the  ex- 
ecutor appeared  and  filed  the  affidavit  of  his  attorney,  verified 
August  16,  1907,  which,  among  other  things,  stated:  ^^Origi- 
nally, Messrs.  Curtis  &  Curtis  of  the  village  of  Franklinville^ 
aforesaid,  appeared  for  each  of  said  claimants ;  but  Oeoige  E. 
Spring  of  said  village  has  been  substituted  for  the  claimant 
James  Squires,  and  efforts  have  been  made  from  time  to  time  to 
agree  upon  a  referee  or  referees  to  hear  and  decide  upon  the 
claims ;  but,  so  far,  none  has  been  agreed  upon  and  said  claims 
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are  now  pending;  tbat,  from  lhe  peculiar  ciremnstances  but- 
rounding  said  claims^  deponent  believes  and  has  advised  said  ex- 
ecutor and  others  interested  in  the  estate,  including  the  peti- 
tioner in  this  proceeding,  that  lhe  interests  of  said  estate  will  be 
benefited,  instead  of  jeopardised,  by  delay  in  ihe  triak;  de- 
ponent further  sajs  that  he  has  written  Delia  Harrison,  the 
petitioner  in  this  proceeding,  several  times,  advising  her  of  said 
claims,  the  action  of  the  executor  thereon,  and  generally  the  at- 
titude and  plans  of  deponent  and  said  executor  and,  in  addition, 
has  frequently  given  such  information  to  one  James  Adams,  a 
messenger  of  petitioner ;  and,  until  the  service  of  the  notice  to 
show  cause  issued  herein  upon  her  petition  and  served  upon 
said  executor,  had  no  knowledge  or  information  that  petitioner 
did  not  fully  acquiesce  in  the  management  of  said  claims;  that 
steps  will  be  immediately  taken  on  behalf  of  said  executor  to 
bring  said  claims  to  hearing  and  determination.'' 

The  proceedings  on  the  citation  to  show  cause  were  adjourned 
from  time  to  time;  and,  on  the  19th  day  of  Kovember,  1908,  the 
executor  filed  his  petition  for  a  judicial  settlement  of  his  ac- 
counts and  citation  was  issued;  and  thereupon  the  two  proceed- 
ings became  merged.  On  the  return  day  of  the  citation  for  set- 
tlement, the  executor  appeared  by  W.  W.  Waring;  and  the 
ckimantB  appeared  by  the  said  Spring  and  asked  to  have  the 
status  of  these  demands  determined,  the  executor  contending 
that  they  were  barred  by  the  short  Statute  of  Limitations. 

While  the  Surrogate's  Court  possesses  no  jurisdiction  to  ad- 
judicate upon  the  merits  of  these  claims,  it  has  authority  to  de- 
termine whether  they  have  been  properly  presented,  allowed  or 
rejected.  Potts  v.  Baldwin,  67  App.  Div.  434 ;  Matter  of  Milee^ 
88  Misc.  Rep.  147 ;  affid.,  170  N.  T.  75 ;  Matter  of  Von  der 
Leith,  25  Misc.  Bep.  255. 

When  a  claim  is  properly  presented  to  the  representative  of 
an  estate,  one  of  two  conditions  arises : 
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Pirst.  The  repreBentative  possesses,  or  assumes  to  possess, 
sufficient  infonuation  regarding  the  merits  of  the  claim  to  jnsr 
tify  liiTTi  in  allowing  or  absolutely  rejecting  the  same.  In  case 
of  rejection,  if  the  claimant  is  dissatisfied  with  the  action  of  the 
representative,  his  mode  of  procedure  is  defined  by  the  pro- 
visions of  section  1822  of  the  Code  of  Civil  Procedure.  This 
section  provides :  "  Where  an  executor  or  administrator  disputes 
or  rejects  a  claim  against  the  estate  of  a  decedent,  exhibited  to 
him,  either  before  or  after  the  commencement  of  the  publication 
of  a  notice  to  creditors  requiring  the  presentation  of  claims,  aa 
prescribed  by  law,  unless  a  written  consent  shall  be  filed  by  the 
respective  parties  with  the  surrogate  that  said  claims  may  be 
heard  and  determined  by  him  upon  judicial  settlement  of  the 
accounts  of  said  executor  or  administrator  as  provided  by  see- 
tion  twenty-seven  hundred  and  forty-three,  the  claimant  must 
commence  an  action  for  the  recovery  thereof  against  the  executor 
or  administrator,  within  six  months  after  the  dispute  or  rejec- 
tion, *  *  *  in  default  -^hereof  he,  and  all  the  persons  claiming 
under  him,  are  forever  barred  from  maintaining  such  an  action 
thereupon,  and  from  eveiy  other  remedy  to  enforce  payment 
thereof  out  of  decedent's  property,"  or 

Second.  The  representative,  while  entertaining  doubt  regard- 
ing the  validity  of  the  claim,  does  not  possess  sufficient  knowl- 
edge to  justify  him  in  absolutely  allowing  or  rejecting  the  same. 
In  such  a  case,  section  2718  of  the  Code  defines  the  method  of 
procedure.  This  section  provides :  "  If  the  executor  or  admin- 
istrator doubts  the  justice  of  any  such  claim,  he  may  enter  into 
an  agreement  in  writing  with  the  claimant  to  refer  the  matter 
in  controvery  to  one  or  more  disinterested  persons,  to  be  ap- 
proved by  the  surrogate.  On  filing  such  agreement  and  ap- 
proval in  the  office  of  the  clerk  of  the  Supreme  Court  in  the 
county  in  which  the  parties  or  either  of  them  reside,  an  order 
shall  be  entered  by  the  clerk  referring  the  matter  in  controversy 
to  the  person  or  persons  so  selected.    On  the  entry  of  such  order 
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the  proceedings  shall  beoome  an  action  in  the  Supreme  Courts" 
etc 

These  two  sections  are  not  to  be  read  or  construed  together* 
The  J  are  entirely  independent;  they  relate  to  entirely  different 
conditions.  The  short  Statute  of  Limitations  springs  from  the 
operation  of  the  provisions  of  section  1822,  but  not  of  section 
2718 ;  hence,  if  the  provisions  of  the  former  section  are  applica- 
ble to  this  case,  the  claims  are  barred,  no  action  having  been 
commenced  and  no  consent  filed  that  the  claims  might  be  deter- 
mined by  the  surrogate  within  the  statutory  period.  If,  on  the 
contrary,  the  phraseology  of  the  notices  served,  the  conduct  of 
the  parties  and  their  attorneys  and  all  the  attendant  circum- 
stances indicate  that  it  was  the  intention  and  understanding  of 
the  parties  that  these  claims  were  to  be  disposed  of  in  some  l^gal 
manner,  then  the  case  is  governed  by  the  provisions  of  section 
2718,  and  the  claims  are  not  barred. 

The  adjudicated  cases  agree  that  nothing  short  of  an  absolute, 
definitive  and  unequivocal  rejection  of  a  claim  will  subject  the 
same  to  the  forfeitures  provided  for  in  section  1822  of  the  Code. 
In  Hoyt  V.  Beimett,  50  K.  Y.  538,  Allen,  J.,  considering  this 
pro]>osition,  says :  ^^  To  entitle  an  executor  or  administrator  to 
the  benefit  of  the  short  Statute  of  Limitations,  by  which  one 
having  a  claim  against  the  estate  of  a  deceased  person  may  be 
barred  of  his  action  and  forfeit  his  claim,  the  representative  of 
the  estate  must,  in  all  essentials,  comply  with  the  statute  creatr 
ing  the  bar.  If  either  the  statute  nor  the  acts  of  executors  or  ad- 
ministrators under  it  are  to  receive  a  liberal  interpretation  or 
to  be  extended  by  implication  beyond  their  natural  and  ordinary 
import ;  *  *  *  justice  to  the  claimant,  as  well  as  the  reason- 
able interpretation  of  the  statute,  requires  that  the  act  of  the  ex- 
ecutor or  administrator,  in  disputing  or  rejecting  the  claim 
which  is  to  put  the  claimant  to  an  action  within  the  brief  period 
prescribed,  upon  pain  of  forfeiting  his  claim,  should  not  be  am- 
biguous or  equivocal,  capable  of  two  interpretations,  but  do- 
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cided,  unequivocal  and  absolute;  such  an  act  as  will  leave  no 
leasonable  doubt  that  the  claim  is  definitely  disputed  or 
jected;  so  that  the  claimant  will  be  without  excuse  for  not 
sorting  to  his  action  within  the  time  required  to  save  his 
daim." 

This  authority  is' cited  in  Ulster  County  Savings  Inst  v* 
Young,  161  N.  T.  28,  where  Martin,  J.,  in  the  opinion,  says: 
'^  The  statute  is  penal  in  its  character  and  should  be  strictly  con- 
strued; *  *  *  Before  this  statute  can  be  invoked  by  « 
representative  as  a  bar  to  the  claim  against  the  estate  he  repre- 
sents, a  notice  riequiring  the  pres^itation  of  claims  must  be 
published,  a  claim  in  writing  must  be  presented  to  the  execu- 
tor or  administrator,  and  it  must  be  plainly  disputed  or  rejected 
by  him/* 

To  the  same  effect  are  Potts  v.  Baldwin,  67  App.  Div.  434 } 
Beynolds  v.  Collins,  8  Hill,  86 ;  ITational  Bank  of  Fishkill  v. 
Speight,  47  K  Y.  668 ;  Miller's  Estate,  27  N.  Y.  St  Repr.  784; 
Coleman  v.  McClure,  47  Barb.  206. 

The  phraseology  of  the  notice  in  this  case  merely  expresses  m 
doubt  in  the  mind  of  the  executor,  regarding  the  validity  of  the 
claims;  it  contains  no  words  of  positive,  final  rejection,  but,  on 
the  contrary,  it  expresses  a  willingness  on  the  part  of  die  execu- 
tor to  co-operate  with  the  claimants  in  securing  definite  judicial 
investigation  of  the  merits  of  the  claim ;  it  makes  no  reference 
to  section  1822  of  the  Code,  but  distinctly  proposes  that  th^ 
claims  be  disposed  of  pursuant  to  the  provisions  of  section  2718. 
The  agreement  of  the  attorneys  to  refer,  the  reasons  presented 
by  the  executor's  attorney  for  not  immecBately  agreeing  upon  ft 
referee  and  the  statements  contained  in  the  affidavit  filed  by  the 
executor  upon  the  return  of  citation  to  show  cause,  all  plainly 
indicate  that  none  of  the  parties  understood  that  the  executor 
liad  taken  such  final  and  definite  action  regarding  these  dainis 
as  to  bring  them  under  the  operation  of  section  1822  of  the 
Code. 
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Under  the  conditions  discloeed  by  the  testimony  of  the  ex- 
eootor^B  attorney^  fnlly  corroborated  by  the  testimony  of  Mr» 
Cortiay  ifae  former  attorney  for  the  daimants,  it  wonld  be  nn- 
reaaoinable  to  hold  that  these  claims  were  barred  by  the  pro- 
visions of  section  1822  of  the  Code.  Matter  of  Eichman,  3& 
Misc.  Bep.  322. 

In  the  case  last  cited,  the  phraseology  of  the  notice  was  sub- 
stantially the  same  as  the  notices  served  in  this  case,  and  Abbott, 
S.,  held  that  it  was  insufficient  to  set  the  short  statute  run- 
ning. 

This  proceeding  will  stand  adjourned  to  February  11th, 
eleven  a.  m.;  and,  if  it  then  appears  that  legal  proceedings 
have  been  instituted  for  the  enforcement  of  these  claims,  the 
accounting  will  'be  stayed  until  final  termination  of  such  pro- 
ceedingBb 

Decreed  accordingly. 


Matter  of  the  Judicial  Settlement  of  the  Estate  of  Ohabubs 

SsBOANT^  Deceased. 

{Burrogat^s  Court,  Oneida  County,  Jamtary,  1009.) 

XZBOUTOSS  AHD  ADMHriSTRATOBS :  DSSTS  AlfD  ZJABIUrmcS  OF  TBS  ESTATE — 
EXJUBlTJOir,  EBTABUSHHKNTy  ALLOVAITOB  AND  ENTOBOEMElfT  OF  CLAIMS 
— ^EYn>EirCX»]>BGBEB  AND  BUfJlClJUTOT!  RlQHTS  AKD  XX4BIIJT2ES  BE- 
TWEEN   BEPBB8ENTATIVB   AND   ESTATE— ItEICB    OHABflED   OB    CBEDITKD     ■ 

Bents  and  fbooebds  of  land. 

Wliere  a  man,  his  wife  and  ion  unite  in  testifying  to  transactions 
tlie  effect  of  which  would  he  to  increase  the  amount  of  an  estate  is 
which  they  are  interested,  hut  the  details  are  improbable  and  inoon* 
sistent  with  established  facts  and  suggestive  of  fraud  and  perjury, 
and  the  diaracter  of  the  witnesses  is  doubtful  and  their  testimony 
is  characterized  by  evasion  and  by  lack  of  memory  upon  such  circumr 
stances  as  are  not  requisite  for  the  maintenance  of  their  claim,  the 
surrogate  is  Justified  in  refusing  to  give  credence  to  their  testimony 
and  in  rejecting  the  claim. 
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Upon  the  judicial  settlement  of  the  accounts  of  an  executrix,  she  U 
not  chargeable  with  the  proceeds  of  real  estate  of  the  testator  whidi 
was  not  sold  hj  her  in  her  capacity  as  executrix. 

See  72  Misc.  630. 

Proceeding  upou  the  judicial  setdement  of  the  aocoont  of  an 
executrix. 

Brown  &  Brown  (Charles  D.  Thomae,  of  counsel) ,  for  peti- 
tioner ;  J.  W.  Watts,  personally,  and  for  M.  Cordelia  Utter,  as 
administratrix ;  Henry  F.  &  James  Coupe,  for  Charles  M.  Beal, 
contestant 

SsjLTOix,  S. — Charles  Sergant  died  aA  Bridgewater,  K.  Y., 
January  2^,  1892,  and  left  a  will,  dated  June  11,  1884,  whidi 
was  duly  admitted  to  probate  June  6,  1892,  and  letters  testa- 
mentary were  issued  to  Ann  Maria  Beal. 

An  inventory  was  filed  August  2,  189^,  showing  an  estate  of 
$3,902.66.  July  20,  1893,  an  account  was  filed,  showing  a  bal- 
ance in  her  hands  for  distribution  of  $3,249.9^3.  July  23, 1903, 
a  decree  settling  and  adjusting  said  accoimt  was  left  at  Ae 
surrogate's  office,  and  is  now  with  the  papers  on  file,  which, 
though  complete,  was  not  signed  by  the  surrogate. 

The  will  of  Charles  Sergant  provided :  ^'Af ter  all  my  lawful 
debts  are  paid  and  discharged,  I  give,  devise  and  bequeath  to 
Ann  Maria  Beal,  wife  of  my  friend,  John  Beal,  of  Bridgewater 
aforesaid,  all  my  properly  both  real  and  personal,  of  which  I  die 
possessed,  to  be  hers  during  her  lifetime,  and  after  her  death, 
the  avails  of  my  property,  of  which  she  has  the  use  and  income 
during  her  lifetime,  is  to  be  divided  equally  among  her  surviv- 
ing children." 

Said  Ann  Maria  Beal  died  May  30,  1907,  leaving  William  J. 
Beal,  Charles  M.  Beal  land  M.  Cornelia  Utter,  her  surviving 
children.  William  J.  Beal  was  a  subscribing  witness  to  the 
Sergant  will,  and  was  used  to  prove  it 
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On  June  24,  1907,  said  Oharles  M.  Seal,  and  hia  aiater,  M. 
Cornelia  Utter,  weie  duly  appointed  adminiatrators  with  the 
will  annexed  of  the  Sergant  eetate,  and  filed  separate  bonds* 
Atiti  Maria  Beal,  executrix  of  the  Sergaut  estate,  left  a  will, 
which  was  probated  June  24,  1907.  Letters  testamentary  were 
issued  to  William  J.  BeaL 

October  2,  1907,  William  J.  Beal,  aa  executor  of  the  Seal 
estate,  filed  his  account  of  the  proceedings  of  Ann  Miaria  Boal 
in  the  Sergant  estate,  showing  a  balance  of  $3,221.31. 

October  24,  1907,  objections  were  filed  to  said  account  by 
aaid  CSiarles  M.  Beal,  alleging  that  the  account  in  the  Sergant 
estate  should  be  eurcharged  with  $1,750,  the  amount  of  a  note, 
dated  April  1, 1888,  payable  to  Charles  Sergant,  or  bearer,  with 
use,  and  signed  by  the  contestant,  and  claimed  to  have  been 
fully  paid  by  him  to  Ann  Maria  Beal,  as  executrix  of  the  Ser- 
gant estate.  That  said  Sergant  estate  should  also  be  charged 
with  $385,  alleged  proceeds  of  some  land,  belonging  to  the  Ser* 
gant  eetate,  conveyed  by  Ann  Maria  Beal  to  the  IJnadilla  Valley 
Bailway  Company,  by  deed  dated  October  15,  1892. 

All  of  the  evidence  given  upon  the  trial  was  confined  to  these 
items. 

The  contention  of  -the  contestant  is,  that  he,  April  1,  1888, 
borrowed  $1,750  from  Charles  Seigant,  and  gave  him  his  note 
therefor,  and  after  his  death  the  contestant  paid  Ann  Maria 
Beal,  executrix  of  the  Sergant  estate,  all  interest  on  said  note, 
and  April  1,  1895,  $1,855,  in  full  of  principal  and  interest, 
and  took  the  note  into  hie  possession.  That  the  Sergant  estate 
should  now  account  for  the  principal  of  said  note,  $1,750. 

Hie  estate  contends  that  the  face  of  said  note,  with  the  four 
indorsements  thereon,  all  in  the  handwriting  of  contestant,  is  a 
fabrication,  and  never  was  in  the  possession  of  Charles  Ser- 
gant, or  hie  executrix,  Ann  Maria  Beal. 

As  to  the  $385,  the  expressed  consideration  in  said  deed,  the 
estate  contends  that  this  court  has  no  jurisdiction  to  determine 
fliat  itenou 

7 
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The  history  of  the  note  as  given  by  the  contestant,  hie  wife 
and  son,  is  substantially,  that  it  was  written  by  Charles  M.  Beat, 
[A.pril  1, 1888  (Easter  Sunday),  at  his  home  in  Bridgewater,  on 
a  piece  of  paper  taken  from  an  account  book,  and  with  a  gold 
pen  used  by  him  when  a  boy  in  school.  The  ink  used  was  taken 
from  a  small^  wooden,  pocket  inkwell,  with  screw  cap  and  small 
glass  bottle  inside,  into  which  no  ink  had  been  put  prior  to  April 
1, 1888,  since  he  left  school  at  the  age  of  nineteen  years,  a  period 
of  thirteen  years  and  about  thirty-one  years  ago.  The  note  was 
then  delivered  to  Sergant,  and  contestant  received  from  him  in 
cash  $1,750.  It  waa  not  put  in  any  bank.  Sergant  took  the 
note,  folded  it  and  put  it  in  his  pocket.  April  1,  1892,  the  con- 
testant paid  his  mother,  Ann  Maria  Beal,  $420,  back  interest^ 
and  paid  it  each  year  till  April  1,  1895,  when  he  paid  her 
$1,855  at  her  house,  in  full  of  principal  and  interest,  and  took 
up  the  note^  returned  home  and  delivered  it  to  his  wife.  The 
note  then  bore  all  the  evidences  of  hard  usage  and  creases,  and 
was  in  substantially  the  same  condition  as  to  folds  and  creases, 
and  in  the  same  shape  and  condition  as  when  produced  upon  the 
trial  in  court.    The  wife  kept  it  until  the  trial. 

The  following  words  and  figures  appear  upon  the  back  of  the 
note,  to  wit : 

"April  First,  1892,  Received  on  the  with  note  Lit  four  Hun- 
dred and  Twenty  dollars,  $420.00." 

"  1893,  April  first  I  Received  on  the  with  in  note  In  one 
Hundred  and  five  dollars,  $105.00." 

"  1894,  April  first  I  Received  on  the  within  note  one  Hun- 
dred and  five  dollars,  $105.00." 

"  1895,  April  1,  I  Received  on  the  with  in  note  In  full  pay- 
ment Eighteen  Hund  and  fifty-five  dollars,  $1855.00." 

They  were  made  at  the  time  of  their  dates  by  the  contestant, 
wilih  the  identical  pen  and  ink  used  in  drawing  the  note.  The 
ink  well  had  never  been  filled  or  ink  changed  in  any  manner 
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between  the  tiine  oontestant  left  fichool  and  tbe  last  indorsement^ 
April  1,  1896,  a  period  of  tw^itj  years.  The  note  shows  evi- 
dence of  being  folded  from  end  to  end  a  nmnber  of  times.  When 
contestant  received  the  note,  and  before  he  tore  his  name  off,  it 
had  on  it  the  creases  from  folds. 

On  April  1, 1895,  the  contestant  took  from  his  honse,  $1,855, 
and  with  his  son,  Adelbert,  who  was  going  to  school,  drove  to 
ins  mother^s  honse  in  the  village  of  Bridgewater,  where  Adel- 
bert left  the  wagon  and  went  to  school  The  contestant  showed 
his  eon  a  large  roll  of  money  on  that  morning.  The  money  to 
pay  the  note  was  made  np  of  $1,000,  obtained  from  Jones  & 
Townsend  in  cash,  and  from  a  sand  bank  in  the  cellar,  and  a  tea 
pot  in  the  honse  of  contestant,  and  some  was  furnished  by  Sarah 
J.  Seal.  A  portion  of  Hie  money  came  from  baling  hay  and  an 
anction  sale,  held  in  1894.  Adelbert,  the  son,  frequently  took 
dinner  with  hie  grandmother  in  1895,  and,  during  the  month 
of  March  or  April  of  that  year,  she  told  him  several  times  she 
wanted  him  to  tell  his  father  that  she  wanted  some  money  on 
the  Sergant  note,  or  all  of  it,  and  he  told  his  father  each  time. 
She  showed  Adelbert  the  note ;  he  testified  it  looked  very  much 
like  exhibit  2.  '^  It  was  a  piece  of  pad  paper."  Adelbert  and 
his  father  were  at  Ann  Maria  Seal's  April  1, 1895,  in  the  morn- 
ing. Adelbert  took  dinner  with  Mrs.  Seal  that  day,  and  she 
told  him  in  substance  that  she  had  straightened  all  up  with  his 
father  on  the  Oharles  Sergant  note,  and  that  things  were  square. 
This  was  at  about  ^'  quarter  to  one  o'clock  "  in  March  or  April. 
Two  or  three  days  thereafter,  Adelbert  next  saw  said  note  in  his 
father's  possession. 

We  will  first  consider  the  $1,760  note,  of  which  the  following 
is  a  copy : 

"  Bridgewater  April  first  1  1888  Eor  value  received  I  prom- 
ise to  pay  'Charles  Sergant  or  bearer  one  year  from  date 
j$1750.00  Seventeen  Hundred  and  fifty  dollars  with  use. 

«Ch.''    ; 
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In  support  of  the  note  is  the  evidmce  of  contestant^  his 
Sarah  J.  Real,  and  son,  Adelbert  Contestant  is  fifty-two,  his 
wife  fifty,  and  son  twenty-five  years  old.  It  is  claimed  by  the 
contestant  that  he  paid  the  note  in  full,  with  interest,  April  1, 
1895,  at  which  time  his  son,  who  testified  to  that  payment,  was 
twelve  years  old. 

Is  the  note.  Exhibit  2,  the  offspring  of  honesty,  or  was  it  con- 
ceived in  avarice,  bom  of  fraud,  and  nourished  by  perjury  I  It 
was  made  on  Easter  Sunday,  notwithstanding  the  general  belief 
among  farmers  that  such  notes  are  void.  The  contestant  testi- 
fied that  he  received  from  Sergant  $1,750  in  cash.  It  was  not 
put  in  a  bank,  nor  does  it  appear  why  it  was  borrowed.  During 
iSergant's  life  no  interest  was  paid.  Sergant  collected  his  inter- 
est when  due.  The  invmitory  shows  two  mortgages  on  which 
there  was  no  past  due  interest  at  Sergant's  death.  Exhibit  2  is 
not  mentioned  in  the  inventory  of  the  Sergant  estate,  yet  it  was 
then  more  than  four  years  old.  There  is  no  claim  that  any 
other  personal  property  was  omitted  from  the  inventory.  The 
note  was  seven  years  old  when  contestant  and  others  of  his  fam- 
ily say  it  was  paid  to  his  mother.  William  J.  Real,  his  wife, 
Eittie,  and  Sergant,  lived  with  Ann  Maria  Real  for  many  years, 
the  said  Sergant  aU  his  life ;  still  on  the  evidence  at  the  time  of 
Sergant's  death  none  of  these  persons  knew  of  the  existence  of 
Exhibit  2,  unless  possibly  Sergant  There  was  no  trouble  in 
finding  all  of  the  Sergant  securities,  and  other  papers,  why  then 
should  this  note  have  escaped  the  appraisers  t  Sergant's  object 
in  giving  the  life  use  of  all  of  his  property  to  his  friend,  Ann 
Maria  Real,  was  to  provide  her  with  an  income  for  her  life. 
Why  should  he  withhold  from  her,  or  mislay.  Exhibit  2,  and 
thereby  deprive  her  of  an  annual  income  of  $105,  and  at  the 
same  time  so  leave  the  two  mortgages  and  the  bank  certificate  of 
deposit  as  to  be  readily  found  ?  If  Exhibit  2  was  found  among 
Sergant's  effects,  what  motive  could  Ann  Maria  Real  have  in 
withholding  it  from  the  inventory,  as  she  could  only  use  the  in- 
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tereBt  of  the  samet  If  ehe  did  withhold  ity  or  knew  of  its  ex- 
ietenoe^  her  affidavit  to  the  inventory  was  wiUf nlly  false,  as  was 
also  her  affidavit  to  her  acoount,  fUed  July  20,  1893,  hecanso 
on  that  date^  on  the  evidence  of  the  contestant,  |420  interest  had 
been  paid  to  her  on  the  Sergant  note,  April  1,  1892,  and  $105 
April  1, 1893. 

On  Jnne  15,  1892,  two  months  and  a  half  after  she  had  re- 
ceived $420  interest  on  Exhibit  2,  according  to  contestant's  tes- 
timonj,  she  verified  the  inventory,  nsing  these  words :  '^  That 
the  inventory  of  the  goods,  chattels  and  credits  of  said  decedent^ 
by  this  deponent  made,  and  to  this  deposition  annexed,  is  in  all 
respects  jnst  and  tme,  that  it  is  a  true  statement  of  all  the  per- 
sonal property  and  effects  of  said  deceased,  which  have  come  to 
the  knowledge  of  this  deponent,'^  etc 

The  following  year,  Jnne  20,  1898,  after,  on  contestant's 
evidence,  she  had  been  paid  another  year's  interest  of  $105, 
she  says,  in  Schedule  B  of  her  account :  *^  There  has  been  no 
other  asset  which  has  come  to  the  hands  of  the  executor  since 
taking  said  inventory,  except  the  sum  of  $168,  accrued  interest 
on  said  bonds  and  mortgages  mentioned  in  Schedule  A,  and 
set  forth  in  the  inventory."  In  her  verification  of  said  account 
the  following  language  is  used :  ''  The  foregoing  annexed  ac- 
count contains,  according  to  the  best  of  knowledge  and  belief, 
a  full  and  true  statement  of  all  receipts  and  disbursements  on 
account  of  the  estate  of  said  decedent,  and  also  of  all  moneys 
and  other  property  belonging  to  said  estate,  which  have  come 
to  her  hands,  or  which  have  been  received  by  any  other  per- 
son by  her  order  or  authority,  for  her  use,  and  she  does  not 
know  of  any  error  or  omission  in  said  account  to  the  prejudice 
of  any  person  interested  in  the  estate  of  said  deceased,"  etc. 

If  what  Ann  Maria  BbsI  swore  to  as  aforesaid  was  true,  then 
what  the  contestant  and  his  wife  and  son  have  testified  to  is 
partly  false. 
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Did  Charles  M.  Seal  pay  his  mother,  Ann  Maria  Seal,  the 
face  of  Exhibit  2,  with  one  year's  interest  on  April  1^  18ft5, 
amounting  to  $1,855^  when  he  knew  that  his  mother  was  only, 
entitled  to  the  income  of  said  note  during  life,  and  when  he 
also  knew  that  if  he  withheld  the  payment  of  the  principal  un* 
til  his  mother's  death,  he,  being  one  of  the  residuary  legatees 
under  the  Sergant  will,  would  be  entitled  to  letters  of  adminiar 
tration  with  the  will  annexed,  and  could  then  pay  Exhibit  2 
into  said  estate,  and  be  sure  to  receive  his  share  thereof.  He 
also  knew  that  if  he  paid  it  to  his  mother,  and  she  spent  it,  and 
died  without  leaying  sufficient  property  to  repay  it,  he  would 
lose  his  share  of  it.  He  probably  always  knew  his  mother'a 
financial  condition. 

Ann  Maria  Seal  at  the  time  of  her  death  held  contestant's 
note  for  $1,000  dated  March  81,  1892,  which  she  bequeathed 
to  him  in  her  will.  If  the  contestant  succeeds  in  establishing 
Exhibit  2,  he  will  have  $1,000  out  of  his  mother's  estate,  rep- 
resented by  Exhibit  B,  one-half  of  the  Sergant  estate ;  and,  in 
addition  thereto,  one-half  of  the  amount  of  Exhibit  2,  which  his 
mother's  estate  will  be  able  to  pay. 

As  evidence  of  the  good  faith  and  honesty  of  the  contestant, 
in  his  effort  to  surcharge  the  account  of  his  mother's  representa- 
tives in  the  Sergant  estate,  with  the  amount  of  said  Exhibit 
2,  it  is  proper  to  consider  the  fact  that  M.  Cornelia  Utter,  a 
sister  of  contestant,  did  not  join  in  the  contest,  though  she 
would  materially  benefited  under  the  provisions  of  the  Sergant 
will,  should  the  contest  succeed. 

This  lady  lives  in  IJtica,  was  not  sworn  as  a  witness  and 
seemingly  is  not  under  the  influence  of  either  of  her  brothers, 
but  knows  them  both  well ;  hence  her  position  in  regard  to  the 
contest,  while  it  does  not  rise  to  the  dignity  of  evidence,  is  still 
significant. 

After  the  death  of  Ann  Maria  Seal,  May  30,  1907,  the  con* 
testant  applied  for  letters  of  administration  with  the  will  an» 
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sezedy  in  the  Charles  Sergant  estate.  Letters'  were  issued  to 
contestant  and  Mrs.  Utter,  his  sister.  They  each  filed  separate 
bonds.  If  they  had  joined,  one  bond  of  $7,000  would  have  been 
sufficient,  as  the  petition  of  contestant  showed  an  estate  of 
only  $3,500. 

Charles  M.  Beal  alone  verified  the  petition,  and  it  does  not 
appear  why  Mrs.  Utter  gave  a  separate  bond. 

There  is  another  circumstance  which  invites  attention.  The 
petition  verified  by  contestant  contained  this  provision :  '^  That 
the  value  of  the  estate  of  said  decedent  remaining  unadminis- 
tered,  will  not  exceed  the  sum  and  amount  of  $3,500.00."  Said 
petition  was  filed  June  5,  1907. 

The  inventory  in  said  estate  filed  in  1892  showed  a  gross 
personal  estate  of  $3,902.66.  July  20,  1893,  an  account  was 
filed  by  contestant's  mother  in  said  estate,  showing  a  balance 
in  her  hands  for  distribution  of  $3,249.93,  so  that  the  petition 
for  letters  of  administration  with  the  will  annexed  in  the  Ser- 
gant estate,  verified  by  contestant,  stated  an  amount  in  keeping 
with  the  facts  shown  by  the  papers  on  file. 

That  the  contestant  knew  all  about  the  papers  and  their  con- 
tents on  file  in  the  surrogate's  oflSce  can  be  assumed  from  the 
following  evidence  given  by  him :  '^  I  was  over  there  (surro- 
gate's office)  two  or  three  times  before  I  filed  my  petition.  We 
looked  at  the  papers  there  on  these  occasions.  I  had  not  made 
my  petition  for  letters  of  administration  with  the  will  annexed, 
before  I  saw  the  papers." 

When  he  verified  his  petition  did  he  have  in  mind  the 
$1,750  paid  into  the  Sergant  estate !  He  knew  that  his  mother's 
account  on  file  showed  $3,249.93  as  per  inventory,  and  was 
filed  in  1893,  upon  notice  to  him  and  without  objection.  He 
knew  that  to  said  sum  must  be  added  $1,750,  paid  by  him 
thereafter,  making  a  total,  in  the  Sergant  estate,  to  be  ac- 
counted for  and  which  must  come  to  his  hands,  as  administrator 
with  the  will  annexed,  of  $4,999.93. 
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For  the  purposes  of  showing  where  the  truth  lies,  it  may  be 
profitable  to  analyze  the  contestant  as  a  witness.  Out  of  ninety- 
one  questions  asked  him  by  his  counsel,  he  gave  eightynseyen 
positive  answers,  and  out  of  332  questions  asked  him  on  cross- 
examination,  he  gave  126  evasive  answers,  many  of  which 
were :  "  I  donH  remember,"  ^'  I  can^t  say,"  "  I  don^t  recollect,*' 
and  yet  no  reason  appears  why  witness  should  not  have  been  as 
clear,  in  regard  to  the  matter  inquired  about  on  cross-examina- 
tion, as  those  inquired  about  on  direct  examination. 

The  contestant's  testimony,  in  regard  to  Exhibit  2,  shows  a 
very  hazy  and  uncertain  memory,  and  a  mind  so  vacillating  and 
contradictory  that  one  is  forced  to  inquire  whether  it  is  really 
traveling  along  an  honest  highway.  He  testified :  '^  The  in- 
dorsements on  Exhibit  2  were  made  at  the  several  dates  that 
each  of  them  is  dated.  I  couldn't  say  whether  the  several  in- 
dorsements on  the  back  of  Exhibit  2  were  made  upon  the  day 
they  bear  date.  The  second  indorsement  might  have  been  made 
at  my  house.  I  have  a  distinct  recollection  where  it  was  made. 
It  was  at  my  mother's.  I  don't  remember  whether  Sergant 
folded  Exhibit  2.  I  will  swear  that  I  saw  him  fold  it  I  wrote 
all  of  the  indorsements  on  the  back  of  Exhibit  2  after  the  paper 
had  been  folded.  I  couldn't  say  whether  the  paper  was  folded 
at  all  when  I  wrote  any  of  those  indorsements.  I  don't  know 
whether  Exhibit  2  had  been  folded  before  I  tore  my  name  ott 
it.  When  the  paper  came  to  me  and  before  I  tore  the  name 
from  its  bottom,  it  had  on  it  these  creases  from  folds." 

When  questioned  as  to  where  he  got  the  $1,855  which  he 
claimed  he  paid  to  his  mother  April  1,  1895,  in  full  of  Exhibit 
2,  he  wrested  the  laurels  from  the  brow  of  Ananias,  in  the  fol- 
lowing reckless  manner :  *'  I  got  Townsend's  check  in  1895, 
before  the  1st  of  April.  Mr.  Townsend  gave  me  $1,000  at  his 
office.  I  don't  say  whether  it  was  cash  or  check.  I  will  swear 
that  in  1895,  William  Townsend  turned  over  to  me  $1,000  in 
cash.     In  check  or  cash — ^I  couldn't  tell  the  amount  of  the 
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cash  or  state  the  amount  of  the  cheek.  I  did  not  take  the 
$1,000  home  in  a  lump.  I  do  not  know,  it  might  have  come 
a  piece  at  a  time.  I  took  that  money  in  a  single  lump  home* 
That  $1,000  that  I  took  home  in  a  lump  was  made  up  of  money, 
billB.  I  started  home  with  this  $1,000  in  bills  from  Townsend's 
office.  I  got  the  $^,000  in  bills  from  Townsend  and  Jones.  I 
did  not  arrange  to  pay  Jones  and  Townsend  in  any  way.  I 
gave  them  a  note.  I  had  in  my  house  on  April  1, 1896,  $1,000, 
that  I  got  from  the  Kathaniel  KirUand  estate.  I  paid  the 
Jones  and  Townsend  note  when  I  got  my  $1,000  from  the 
Kirkland  estate.  I  got  this  money  from  Jones  and  Townsend 
to  pay  the  Sergant  note  (Exhibit  ^).''  The  foregoing  battle 
with  truth  seemed  necessary  to  show  where  the  money  came 
from  to  pay  Exhibit  2  as  claimed.  Jones  &  Townsend  were 
contestant's  attorneys  in  the  Kirkland  estate,  and  are  both  now 
living  in  IJtica.  They  were  not  called  as  witnesses.  Not  was 
the  note  given  to  Jones  &  Townsend  by  contestant  produced^ 
though  it  was  requested,  after  contestant  said  he  thought  it  was 
at  his  home.  Contestant's  wife  accounts  for  the  balance  in 
these  handy  words :  ''  I  saw  him  get  the  money  and  count  it. 
He  went  to  his  mother's  to  pay  the  note.  The  money  was  kept 
in  a  sand  bank  in  the  cellar,  in  a  tea  pot  and  different  places. 
I  had  part  of  it.  The  money  was  got  in  different  ways.  He 
baled  hay,  and  had  an  auction  sale  of  stock,  and  he  got  from  the 
EirUand  estate,  $600.00." 

The  action  was  in  1894.  The  contestant  swore  he  got 
$1,000  from  the  Kirkland  estate.  His  wife  says  it  was  $600. 
The  contestant's  wife,  Sarah  J.  Beal,  was  impeached  by  six 
neighbors,  and  more  effectually  impeached  herself  by  the  fol* 
lowing  testimony :  '^  I  have  lived  in  Bridgewater  all  my  life. 
Pifty  years."  On  cross-examination  she  testified :  '^  Q.  You 
lived  for  some  time  in  iWaterville  with  a  man  by  the  name  of 
Cook  f '  Ko  answer.  By  Mr.  Thomas :  '^  How  long  did  yon 
live  in  Waterville  ?    A.  Five  or  six  years.    Q.  Was  it  five  or 
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Biz  years  that  you  lived  with  some  one  else?  A.  I  don't  re- 
member. Q.  You  don't  remember  whether  or  not  you  lived  at 
WatorviUe  and  passed  as  the  wife  of  a  man  by  the  name  of 
Cook?  A.  I  don't  remember  that  Q.  You  won't  say  that 
jou  did;  Mrs.  Beal?  A.  I  don't  remember."  She  said  she 
was  never  married  except  to  Mr.  Beal.  Such  evidence  staggers 
credulity.  If  she  lived  with  a  man  in  Waterville  or  went  by 
the  name  of  Cook  before  she  married  Mr.  Beal;  she  still  re- 
members it.  To  say  ^^  I  don't  remember  "  implies  a  former 
knowledge.  The  answer,  '^  I  don't  remember/'  to  such  ques* 
tions,  is  the  perjurer's  shelter.  As  the  taste  of  the  apple  sat 
upon  the  tongue  of  Eve  till  she  entered  her  tomb,  so  will  the 
memory  of  a  woman's  first  illicit  conjunction  with  a  man  bur- 
row in  her  brain  till  its  habitation  falls  to  dust 

There  is  another  witness,  Adelbert  Beal,  the  son  of  the  eon- 
testant,  without  whose  evidence  the  contest  must  f  aiL  He  is 
twenty-five  years  old,  and  was  only  twelve  years  of  age  April 
1,  1896.  This  witness  was  asked  to  give  a  conversation  he  had 
with  his  grandmother,  Ann  Maria  Beal,  when  he  was  a  mere 
diild.  He  was  equal  to  the  demand.  He  said :  ''  I  went  with 
my  father,  who  showed  me  a  large  roll  of  money,  on  April  1, 
1895,  to  my  grandmother's.  It  was  in  the  morning.  I  left 
father  at  my  grandmother's  and  went  to  school  and  was  re- 
corded late  that  morning.  I  took  dinner  with  grandmother 
that  day  and  at  about  a  quarter  to  one  in  March  or  April,  she 
told  me  she  had  straightened  all  up  with  my  father  on  the 
Charles  Sergant  note,  and  that  things  were  square.  Orand- 
mother  had  showed  me  the  note  before.  It  was  a  piece  of  pad 
paper." 

There  is  no  doubt  but  that  Exhibit  2  is  a  leaf  out  of  a  book. 
It  is  yellow  and  ruled  crosswise  with  blue  lines  and  lengthwise 
^th  red  lines.  It  is  about  twelve  and  one-half  inches  long  and 
jfive  and  one-quarter  inches  wide  and  when  produced  in  court 
was  folded  so  that  it  was  five  and  one-quarter  inches  long  and 


MATTER  OF  SEEOANT.  lOT 

one  and  one-quarter  inches  wide.  It  was  thns  folded  when  Beal 
gave  it  to  his  wife,  April  1,  1895,  who  put  it  away  and  took 
care  of  it  till  the  trial  The  hoy  said  he  afterward  saw  the 
note  his  grandmother  showed  him,  which  was  on  a  piece  of  pad 
paper,  in  his  father's  possession.  This  witness  on  cross-exami- 
nation when  pressed  as  to  his  connection  with  breaking  into  the 
Bridgewater  depot  and  taking  money,  etc,  on  his  counsel's  sug- 
gestion, took  refuge  in  the  sheltering  arms  of  his  legal  prin- 
l^e  and  said :  ^^  I  remain  silent."  No  explanation  was  made 
by  him  touching  this  matter.  When  a  case  rests  solely  upon  the 
eyidence  of  a  witness  who  thus  willfully  closes  the  door  to  his 
general  character,  it  would  be  ravishing  a  court's  discretion  to 
give  credence  to  his  evidence,  in  this  case,  because  of  his  doubt- 
ful character  and  presumptive  interest,  bom  of  his  natural  de* 
sire  in  his  father's  success. 

The  thousand  dollar  note.  Exhibit  B,  was  seemingly  on  a 
piece  of  pad  paper,  and  reads  as  follows : 

''  $1000.  Bridgewater,  March  81/92  For  value  received  I 
promise  to  pay  Ann  M.  Beal  One  Thousand  dollars  with  use 
at  5  per  cent.    Chas.  M.  BeaL" 

Exhibit  B  was  drawn  on  a  piece  of  paper  with  two-inch  un-* 
ruled  margin  at  top,  and  balance  ruled  across  the  paper  only. 
Exhibit  B  is  five  and  one-quarter  inches  long  and  four  and  one- 
half  inches  wide.  The  writing  is  two  and  one-half  inches  long 
and  four  and  one-half  inches  wide.  Five  indorsements  in  Ann 
Maria  Beal's  writing  are  on  the  back.  They  cover  a  space  of 
one  and  one-half  inches  by  four  and  one-half  inches,  and  are 
are  follows: 

''  Interest  paid  to  April  1st,  93.  1894  Interest  Paid.  April 
3d,  95  one  years  interest  Paid.  Interest  Paid  to  April  6th 
1896.    $5  five  doUars  paid  July  12,  1901." 

This  evidence  can  be  reconciled  only  upon  the  theory  that  the 
grandmother  had  in  mind  Exhibit  B  and  may  have  told  the 
boy  to  tell  his  father  that  she  wanted  her  interest  on  that  note* 
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In  support  of  this  is  an  interest  indorsement  on  Exhibit  B^ 
dated  April  3,  1895,  and  the  boy's  evidence,  that  the  note  he 
saw  was  on  a  piece  of  pad  paper. 

The  indorsements  on  Exhibit  B  show  that  Ann  Maria  Seal 
conld  and  did  write  as  late  as  July  12,  1901.  Mr.  Watts,  at- 
torney, testified  that  she  signed  her  affidavit  to  the  inventory 
of  the  Sergant  estate  June  14,  1892,  and  July  20,  1898,  wrote 
her  name  to  her  petition  for  an  accounting  twice ;  and  to  her 
account  eight  times.  Why  did  she  not  sign  the  indorsement  on 
Exhibit  2,  if  she  ever  received  the  money,  particularly  the  last 
one,  which  purports  to  show  a  payment  of  $1,865,  April  1, 
1895  ?  They  say  she  drank  tea  and  smoked  freely,  which  made 
her  nervous.  It  was  a  queer  grade  of  tea  and  tobacco,  and  with 
freakish  effects,  which  enabled  her  to  indorse  payments  on  Ebc- 
hibit  B,  from  April,  1893,  down  to  July  12, 1901,  one  of  which 
was  April  8,  1895,  and  wholly  unfitted  her  to  sign  the  memor- 
andum of  payment  of  $1,855  on  Exhibit  2,  April  1,  1895,  only 
two  days  earlier. 

Upon  the  entire  case  I  am  reluctantly  led  to  the  conclusion 
that  the  father,  wife  and  son,  all  interested,  are  engaged  in  a 
dishonest  effort  to  reap  where  others  have  sown;  and  that  Ex- 
hibit 2  is  of  scrub  ancestry,  and  is  now  a  distorted,  xmnatural, 
perjury-poisoned  product  No  disinterested  person,  in  my  judg- 
ment, can  examine  it,  in  connection  with  the  evidence,  without 
reaching  the  same  conclusion.  The  contestant's  expert  witness, 
Mr.  Day,  testified :  '^  There  is  nothing  in  the  paper  that  shows 
that  any  indorsement  was  made  across  the  folds.  Where  an  in- 
dorsement is  made  across  the  lines  the  ink  will  flow  a  little.  I 
do  ndt  see  any  flowing  of  the  ink  in  the  fibres  of  the  paper  in  the 
last  indorsement.  The  way  the  folds  appear  here  on  the  back 
of  the  paper.  Exhibit  2,  did  not  exist  when  the  writing  was 
made  in  my  opinion.  The  second  and  third  indorsement  have 
tiie  appearance  of  having  been  written  at  the  same  time,  at  the 
same  sitting.    The  four  indorsements  were  not  in  my  opinion 
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made  with  the  same  ink,  out  of  the  same  small  receptahle.  That 
ia  mj  opinion  and  ooncluBion.^' 

John  W.  Truesdale,  of  Sjracuae,  an  expert  of  wide  ezperi- 
enoe  in  handwriting,  testified  in  behalf  of  the  estate :  ^'  After 
having  examined  Exhibit  2  under  a  glass  I  find  no  evidence 
of  having  been  written  over  a  creased  surface.  In  my  opinion 
all  of  the  indorsements  on  Exhibit  2  were  written  before  it 
was  folded  When  folds  are  written  over,  the  ink  spreads  in 
the  broken  fiber  so  it  may  ordinarily  be  plainly  seen*  The  face 
and  body  of  Exhibit  2,  and  all  the  indorsements  thereon  were 
written  at  one  and  the  same  time,  and  by  the  same  person. 
Writings  by  the  same  person  made  at  different  times  vary  con- 
siderably, caused  by  the  physical  condition  of  the  writer,  and 
his  pen  control.  I  find  no  such  variation  in  the  indorsements 
and  body  of  Exhibit  2." 

Exhibit  2  has  five  creases  which  cut  through  different  lines 
of  the  four  indorsements,  and  yet  there  is  not  the  slightest  evi- 
dence of  ink  spreading  in  the  broken  fiber  of  the  paper.  The 
evidence,  as  to  the  pen  and  ink  used  on  Exhibit  2,  which  were 
both  the  pocket  companions  of  the  contestant  in  his  school-boy 
days,  seems  incredible  and  Munchausen  like  to  one  accustomed 
to  feed  on  truth  and  digest  it  with  his  food. 

The  courts  have  emphatically  spoken  in  cases  of  this  char- 
acter, where  all  the  nourishment,  on  which  the  contention  is 
fed,  is  furnished  by  members  of  the  same  family. 

In  Matter  of  Stevenson,  80  Hun,  826,  the  court  said: 
"  Upon  an  accounting  the  affirmative  of  establishing  more  as- 
sets than  are  acknowledged  by  the  inventory  and  account  is 
with  the  party  objecting  and  it  should  be  established  with  rea- 
sonable certainty  and  not  left  to  mere  conjecture  or  suspicion.'' 
To  the  same  effect  are  Matter  of  Baker,  42  App.  Div.  870; 
Matter  of  Bogers,  168  l!T.  Y.  828 ;  Matter  of  Mullon,  145  id. 
98. 
In  Eix  V.  Hunt,  44  N.  T.  Supp.  988,  cited  in  Matter  of 
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Arkenburgh,  58  App.  Div.  583,  69  K  Y.  Supp.  126,  the  court 
said :  '^  Where  claims  are  presented  against  the  estate  of  a  de- 
cedent, they  should  be  scrutinized  with  more  than  ordinary  care 
in  order  to  prevent,  as  far  as  possible,  the  allowance  of  nnjnst 
and  fictitious  demands  against  parties  whose  mouths  are  scaled 
by  death/' 

In  Van  Slooten  v,  Wheeler,  140  N.  Y.  624-633,  the  court 
said :  ^^  Public  policy  requires  that  claims  against  the  estates 
of  the  dead  should  be  established  by  very  satisfactory  evidence, 
and  the  courts  should  see  to  it  that  such  estates  are  fairly  pro- 
tected against  unfounded  and  rapacious  raids/'  To  same 
eflfect,  Matter  of  Marcellus,  165  N.  Y.  70-76. 

In  Matter  of  Goss,  98  App.  Div.  489^91,  the  court  said: 
^^  It  is  proper  to  observe  at  the  outset  that  claims  of  this  char- 
acter against  the  estates  of  decedents,  especially  when  in  favor 
of  near  relatives,  should  be  examined  very  carefully  and  should 
only  be  allowed  upon  the  most  satisfactory  proof." 

In  Boberge  v.  Bonner^  94  App.  Div.  342,  345,  S46,  the  court 
said :  ^^  Contracts  claimed  to  have  been  made  by  deceased  per- 
sons to  be  enforced  after  death  are  to  be  regarded  with  great 
suspicion  and  the  testimony  upon  which  they  are  sought  to  be 
sustained  closely  scrutinized  and  the  claim  should  be  allowed 
only  when  established  by  strong  and  convincing  evidence 
*  *  *  They  are  the  natural  resort  of  unscrupulous  persons 
who  wish  to  despoil  the  estates  of  decedents." 

In  Bosseau  v.  Bouss,  180  N.  Y.  116-120,  the  court  said: 
'^  Thus,  the  evidence  relied  upon  to  establish  the  contract  is, 
first,  the  testimony  of  the  mother,  who  tried  to  swear  $100,- 
000.00  into  the  pocket  of  her  own  child,  and,  second,  the  testi- 
mony of  witnesses  who  swear  to  the  admissions  of  a  dead  man. 
The  former  is  dangerous ;  the  latter  is  weak,  and  neither  should 
be  acted  upon  without  great  caution." 

The  following  applies  to  evidence  of  Adelbert  Beal,  regard- 
ing his  conversation  with  his  grandmother  as  to  Exhibit  2,  with- 
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ont  which  the  conteetaiit  cannot  succeed :  '^  This  was  a  casual 
conyersation  ahout  a  matter  in  which  he  was  not  inteiested. 
Such  evidence  of  distant  conveisations  has  always  heen  regarded 
as  the  most  unsatisfactory  and  unreliable  evidence."  Van 
Slooten  V.  Wheeler,  140  N.  Y.  624-631. 

The  rule  that  a  fact  testified  to  by  a  disinterested  witness 
who  is  not  discredited,  which  is  not  in  conflict  with  other  evi- 
dence, is  to  be  taken  as  legally  established,  is  not  applicable  to 
a  claim  made  against  a  decedent's  estate,  since  the  person  who 
could  contradict  the  witness  if  his  testimony  be  false  is  dead. 
Hughes  V.  Davenport^  1  App.  Div.  182-184. 

*^  In  all  classes  of  cases  the  rule,  that  the  evidence  of  a  dis- 
interested witness  is  to  be  believed,  is  subject  to  the  qualifica- 
tion that  his  story  must  not  be  improbable."  Walbaum  v. 
Heaney,  104  App.  Div.  412. 

*^  It  is  a  maxim  well  known  to  the  profession  that,  if  a  wit- 
ness willfully  and  corruptly  sWears  falsely  to  any  material  fact 
in  the  case,  the  court  is  at  liberty  to  disregard  the  whole  of 
his  testimony."  29  Am.  &  E!ng.  Ency.  of  Law  (Ist  ed.),  780, 
and  cases  cited. 

It  is  claimed  that  Ann  Maria  Beal  received  $385  from  the 
sale  of  some  real  estate  belonging  to  the  Sergant  estate.  In  the 
Sergant  estate  she  had  a  life  use,  with  no  power  of  sale,  hence 
if  she  sold,  and  received  money  for  the  land,  it  was  not  in  her 
capacity  as  executrix  That  being  so,  this  court  has  no  juris- 
diction to  compel  payment  out  of  her  estate  into  the  Sergant 
estate  of  any  amount  received  by  her  in  any  other  capacity  than 
that  of  executrix.  It  has  been  repeatedly  held  that  the  surro- 
gate has  no  power  to  direct  or  control  an  administrator  as  to 
property  to  which  he  did  not  have  title,  or  of  which  he  had  no 
right  to  take  possession  as  administrator.  Matter  of  Kane,  38 
Misc.  Kep.  276-282,  and  cases  cited. 

^'A  Surrogate's  Court  has  no  jurisdiction  over  really  left 
by  a  decedent,  or  its  avails,  unless  brought  within  it  by  a  will. 
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or  by  a  statute  for  the  purpose  of  being  dealt  with  for  some 
special  purpose,  like  the  payment  of  debts  in  case  the  personalty 
is  inadequate."    Sweeney  v.  Warren,  127  N.  T,  426-435. 

The  burden  of  proof  is  on  the  contestant  and  he  has  wholly 
failed  to  establish,  with  reasonable  certainty,  that  the  account 
filed  herein  should  be  surcharged  with  the  amounts  as  claimed 
by  him. 

A  decree  may  be  submitted,  passing  and  settling  the  account 
as  filed* 

Decreed  accordingly. 


Matter  of  the  Probate  of  the  Last  Will  and  Testament  of  Wilt 

uAi£  SoHLSGSL^  Deceascd. 

{Surrogates  Court,  Kings  County,  February,  1909.) 
WnuB — Tbk  ustamentabt  ursTBuicsnT  ob  aot— Executioit  or  wnxi— Iir 

GEKiBAL— SlQNATDBB-— FtJLOB    lOB     SIONATUBE;     SlOlTATDBB    OF     WIT- 


Where  a  wiU  is  drawn  on  a  printed  blank  and  in  the  body  of  it 
are  written  the  words  **  oontinued  on  other  side/'  where  the  directions 
for  the  disposition  of  the  testator's  estate  are  written,  and  the  testator 
signs  his  name  at  the  beginning,  in  the  space  intended  for  a  recital 
of  his  name,  and  again  at  the  bottom  of  the  second  psge,  but  does  not 
sign  in  the  place  intended  for  his  signature  but  a  notary  public  who 
supervised  the  execution  of  the  instrument  signed  there,  and  the  attea- 
tation  clause  follows  the  notary's  signature,  the  provisions  of  the 
statute  have  not  been  substantially  complied  with  and  the  will  should 
not  be  admitted  to  probate. 

Proceeding  for  the  probate  of  a  wilL 

Leon  Forst^  for  proponent;  Joseph  A.  Kennedy,   special 
guardian. 
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Kbtcham^  S. — ^Probate  must  be  denied.  The  propounded 
paper  conaists  of  two  pages.  The  first  oontaina  the  form  of  a 
will  upon  a  printed  blank,  in  the  body  of  which  are  written  the 
words  '^continued  on  other  side."  The  other  page  is  filled 
with  directions  for  the  disposition  of  piOperty  after  death. 

At  the  end  of  the  attempted  will  on  the  first  page  there  is  no 
signature  bj  the  decedent.  In  the  place  in  which  such  signa* 
ture  might  be  looked  iiir^  the  notary  who  drew  the  will  has 
written  his  own  name,  with  the  initials  ^'  N.  P./'  indicating  his 
office. 

Subjoined  to  this  signature  is  a  printed  attestation  clause, 
signed  by  two  witnesses,  who  certify  that  William  Schlegel,  the 
supposed  testator,  has  subscribed  the  foregoing  will,  and  de- 
clared it  to  be  his  will  and  has  requested  them  to  sign  as  wit- 


In  the  blank  space  at  the  opening  of  the  will  for  the  recital 
of  the  name  of  the  testator,  the  decedent  has  written  his  name. 
At  the  end  of  the  second  page  the  decedent  has  again  written 
his  name,  but  it  is  not  attended  by  any  signature  of  witnesses. 

Thus  it  appears  that  the  notary  has  permitted  the  deceased 
to  sign  in  every  place  where  his  signature  has  no  testamentary 
value  or  efficacy,  and  has  himself  signed  in  the  one  place  where 
his  misguided  employer  should  have  signed. 

The  grotesque  result  is  an  instrument  which,  while  it  plainly 
tells  what  the  decedent  wanted  to  do  and  tried  to  do  with  a 
substantial  estate,  forbids  the  fulfillment  of  his  afFectionate  pur- 
pose and  leaves  the  disposition  of  his  fortune  dependent  only 
upon  the  blunders  of  an  incompetent  who  had  no  business  to 
attempt  a  wilL 

Probate  denied. 


8 
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Matter  of  the  Judicial  Settlement  of  the  Acconnt  of  Chablbs 
A.  McInebney  and  Joseph  P.  Mulqueen^  as  Surviving 
Executors  of  the  Last  Will  and  Testament  of  Mabt  Mo- 
Inebnet^  Deceased. 

{Surrogate^a  Court,  Kings  County,  February,  1900.) 

SXTBBOOATBS'  COUBTB:     KaTUBE  AND  EXTENT  OF  JURISDICTION — ^AdICINISIBA* 

noN  or  decedents'  estates — Settlement  of  claims  on  acoountino 
BT  bepbesbntativbs— -Claims  against  bepbesentatives:  Pbockdubk 

AND  BEVIEW — ^HSABINO,  BEHEABING  AND  DECISION — ^DECISION — SUSPKHII- 
IITG  DECISION  FENDING  DECISION  IN  OTHER  COUBT. 

The  Surrogate's  Court  has  no  jurisdiction,  upon  the  settlement  of 
the  accounts  of  a  testamentary  trustee  who  is  also  one  of  the  bene- 
ficiaries of  the  trusty  to  pass  upon  a  claim  that  he  should  account  to 
the  estate  for  the  injury  inflicted  upon  it  by  reason  of  his  having 
joined  with  other  beneficiaries  in  the  purchase  of  a  portion  of  the  real 
estate  for  their  own  interest  and  profit. 

And  the  court  will  not  examine  such  dealings  of  the  trustee  with  th* 
estate  in  order  to  determine  whether  or  not  the  trustee  is  entitled  ta 
commissions  and  thus  make  kn  adjudication  conclusive  upon  the  par^ 
ties,  but  will  reserve  the  question  of  oonunissions  and  leave  the  parties 
to  settle  the  question  of  the  trustee's  liability  in  the  Supreme  Court 
where  complete  relief  may  be  given. 

Proceeding  upon  the  settlement  of  accounts  of  testamentary; 
trustees. 

Sparks  &  Fuller,  for  executors ;  Edward  J.  Flanagan  ( Jame? 
C.  Church,  of  counsel),  for  contestant;  Franklin  M.  Tomlin, 
special  guardian. 

Ketcham,  Sl — In  the  settlement  of  the  accounts  of  testa* 
mentary  trustees  it  is  claimed  that,  upon  the  sale  of  real  estate, 
pursuant  to  a  power  of  sale  in  the  will,  a  trustee,  who  is  one 
of  the  seven  beneficiaries  under  the  will,  joined  with  three 
other  beneficiaries  in  the  purchase  of  a  portion  of  the  real 
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tate,  in  part  for  his  own  interest  and  profit^  and  that  he  should 
aooonnt  for  any  injnry  inflicted  npon  the  estate  by  his  acts  in 
this  regard. 

The  court  has  no  jurisdiction  of  the  question  thus  presented. 
It  is  of  equitable  cognizance  and  belongs  exclusively  to  a  court 
of  general  equity  powers.  Matter  of  Valentine,  1  Misc.  Bep. 
491 ;  Matter  of  EandaU,  152  N.  Y.  508. 

It  is  probable  that  the  surrogate  has  power  to  examine  the 
trustee's  dealings  with  the  subject  of  his  trust  in  order  to  de- 
termine whether  or  not  the  trustee  is  entitled  to  commissions ; 
but  in  the  event  of  the  exercise  of  jurisdiction  in  this  respect 
the  surrogate's  finding  that  the  trustee  was  faithful  or  unf aith* 
fill  would  conclude  the  parties  in  any  action  in  which  the  ques- 
tions coguizable  in  equity  would  be  presented. 

Thus  the  court,  which  has  no  power  to  make  a  comprehen- 
sive judgment  as  to  the  trustee's  conduct  and  any  liability  that 
might  result  therefrom,  would  impose  its  adjudication  upon  a 
court  to  which  the  complete  jurisdiction  attaches. 

To  avoid  a  result  so  droll  and  inconvenient,  the  question  of 
commissions  will  be  reserved;  and  counsel  may  present  their 
views  as  to  whether  this  proceeding  shall  be  adjourned  pend* 
ing  the  hearing  of  the  question  in  the  Supreme  Courts  or 
whether  the  decree  shall  be  entered  for  partial  relief,  with  leave 
to  apply  upon  the  foot  thereof  for  further  direction. 

Decreed  accordingly. 
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Matter  of  the  Judicial  Settlement  of  the  Account  of  Jaiobs 
Tjltlou,  Executor  of  the  Estate  of  William  Tuitstill^  De- 
ceased. 

{Burrogait^a  Oawrt,  Kings  Oovnty,  February,  1909.) 

BUEBOQAXEB*  OOUSTS— THB  OOXJBT  AZn>  ITS  OFITOEBS — ^POWVBS  OF  SUOCBBSOB 

— CbKFLmoir  or  pboobbdinos. 

When  the  tenn  of  oflSoe  of  a  surrogate,  before  whom  a  proceeding 
for  the  judicial  eettlement  of  an  executor's  account  has  been  heard, 
expires  after  he  lias  made  a  decision  but  before  the  findings  and  decree 
are  completed,  his  successor  in  office  may  sign  the  findings  and  maka 
the  decree. 

Motion  to  vacate  a  decree. 

James  R  Delaney^  for  executor;  Henry  Herrold,  for  Marie 
Eennerer. 

Eetoham^  fi. — This  is  a  motion  to  vacate  a  decree  on  the 
ground  that  the  surrogate  had  no  power  to  make  the  same  or  the 
findings  upon  which  it  was  based. 

The  former  surrogate/  after  a  trial,  rendered  a  decision  and^ 
when  his  term  of  office  expired,  had  not  made  proposed  findings 
and  decree,  which  were  presented  bj  one  of  the  parties  for  his 
signature.  These  findings  and  decree  were  left  uncompleted 
and  unsigned  when  the  surrogate's  term  of  office  expired  and 
have  since  been  signed  hj  his  successor. 

The  act  sought  to  be  vacated  was  required  of  the  present  sur- 
rogate by  section  2481  of  the  Code,  subdivisions  8  and  9,  and 
the  motion  must  be  denied. 

Motion  denied.  >  ;  f{ 
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Matter  of  Chaslxs  T.  Okyksl,  as  Executor  and  Tnutee  Under 
the  Last  Will  and  Testament  of  Allbn  Axxxandsb^  De* 
ceased. 

{SurrogaU^M  Cimrt,  Kmg9  Cotmitf^  Febru^fTjf,  1009.) 


SonOOATU'  GotTBTB — ^PfeOCDUBB  AHD  BETIKW— OaDBBS  AHD  PtCnilTS      KW* 
rOBCEMENT — COHIXMFT— DXSCKABOB  tlOM  DCniSOiriCXlfT. 

The  Surrogate's  C6urt  will  not  discharge  from  imprieonment  a  tes- 
tamentary tnietee  who  stands  committed  for  oontempt  for  failure  to 
pay  oyer  moneys  in  accordance  with  a  decree  of  said  eourt,  because  of 
inability  to  pay  the  fine,  where  the  only  proof  of  hia  inability  is  his 
own  mere  general  statements  that  he  has  no  property  end  no  means 
of  earning  money  except  his  personal  services. 

Motion  for  the  discharge  from  imprisonment  of  a  testamen- 
tary trustee. 

Lloyd  &  Maddox,  for  petitioner;  Frederick  Ix  Taylor,  for 
Gussie  P.  Alexander. 

Ketchah^  8. — ^This  is  a  motion  for  the  discharge  from  im** 
prisonment  of  a  testamentary  trustee,  who  stands  committed 
for  contempt  until  he  shall  have  paid  to  the  persons  whose  rights 
were  impaired  by  the  misconduct  which  constitutes  his  con- 
tempt a  fine  of  $20,023.79,  or  unless  the  court  shall  see  fit 
sooner  to  discharge  him. 

There  is  no  proof  tending  to  show  that  the  petitioner  is  im* 
able  to  pay  this  fine,  unless  his  own  statements  in  that  regard 
be  accepted. 

These  statements  contain  nothing  more  than  a  generalization 
that  the  petitioner  has  no  property  of  any  kind  whatever,  has 
nothing,  has  no  means  of  earning  money  except  his  personal 
services. 

These  averments  cannot  be  the  basis  for  the  relief  sou^t 

The  motion  should  be  denied, 
j    Motion  denied. 
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Matter  of  the  Appraisal  Tinder  the  Transfer  Tax  Act  of  the 
Estate  of  OxosaE  B.  Wabben^  Deceased. 

{8urrogai€^9  Court,  RoMtelaer  County,  Fehrwury,  1900.) 

TAZXB— iNHEBITAirOE  AKD  TRAITSFEB  TAXES:  PBOPEBTT  AND  INTKBX8T  SUB- 
JBCT  TO  TAX — Ixr  OKNEKAL — RESTATE  BT  APPOINTMENT  BT  WILL  PUB- 
BX7ANT  TO  WILL  OP  BEHOTEB  ANCESTOB:  ASSESSMENT — REVIEW  OT 
PBOCEEDINGS — ^E^TBCT  OP  POBMEB  APPBiLL. 

Where  an  appeal  is  brought  from  an  order  aeaeMing  a  tranifer  tax 
but  upon  stipulation  of  the  parties  the  appraiser  makes  an  amended 
report  and  the  appeal  is  never  heard,  the  parties  have  not  lost  their 
right  to  apply  for  a  modiAeation  of  the  amended  order,  by  reason  of 
such  appeal,  or  by  reason  of  the  expiration  of  the  time  to  appeal  from 
the  amended  order. 
j  Where  a  testator  gare  a  share  of  his  estate  to  each  of  several  ohil- 

dren  for  life  and  at  the  death  of  each  to  such  persons  and  in  such 
proportions  as  such  child  should  by  will  ^>p<Hnt>  and  as  a  part  of  hia 
or  her  estate,  and  in  default  of  such  will  to  the  heirs  of  such  child* 
and  one  of  the  children  of  the  testator  leaves  a  will  by  which  the 
power  of  appointment  is  exercised  so  as  to  postpone  the  time  of  dis- 
tribution and  to  bestow  the  estate  In  a  different  manner  than  his 
father's  will  provided  in  default  of  such  i^pointment,  his  heirs  cannot 
elect  to  take  under  the  father's  will  but  must  take  under  the  son's 
will  and  the  estate  is  liable  to  taxation  under  the  laws  relating  to 
taxable  transfers. 

Application  for  an  order  modifying  an  amendment  order  as- 
sessing a  transfer  tax 

Shaw,  Bailey  &  Murphy,  for  petitioners ;  John  P.  Eelly,  for 
State  Comptroller. 

HsATON,  8.— -This  is  an  application  by  the  daughter  and 
three  sons  of  George  B.  Warren,  Jr.,  deceased,  to  obtain  an  or* 
der  modifying  the  amended  order  of  the  surrogate,  made  on 
the  18th  day  of  May,  1906,  assessing  a  transfer  tax  on  the 
property  alleged  to  have  passed  under  a  power  of  appointment 
ezerdsed  by  the  will  of  said  deceased. 
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Tlie  Comptroller  of  the  State  claima : 

first  That  the  surrogate  has  no  power  to  modify  snch 
amended  order  (a),  because  the  original  order  made  May  6, 
1906,  was  appealed  from,  which  exhausted  the  right  of  the  peti- 
tioners, and  (b)  because  the  time  to  appeal  from  the  amended 
/>rder  has  expired. 

It  appears  from  the  record  that  the  appeal  from  the  original 
order  was  never  heard  by  the  surrogate,  but  that  upon  stipula- 
tion of  the  parties  the  appraiser  made  an  amended  report  upon 
which  an  amended  order  was  made.  Under  such  circumstances, 
it  could  not  be  held  that  the  petitioners  had  lost  their  right  to 
apply  for  a  modification  of  the  amended  order  for  the  reason 
alleged. 

The  Comptroller  further  objects  to  the  jurisdiction  of  the 
surrogate  on  the  ground  that  the  time  to  appeal  from  the 
amended  order  has  expired  and  that  the  relief  sought  cannot  be 
•obtained  except  upon  appeal. 

The  validity  of  this  objection  depends  upon  whether  the 
«rror,  from  which  the  relief  is  sought,  is  one  of  fact  or  of  law. 

Upon  examining  the  question  involved,  it  appears  that  the 
appraiser  has  assessed  a  large  amount  of  property  as  being 
transferred  by  the  will  of  the  deceased  under  a  power  of  ap- 
pointment which  the  petitioners  claim  did  not  pass  by  virtue 
of  such  power,  but  vested  and  passed  under  the  will  of  the 
iather  of  the  deceased,  who  died  before  the  Transfer  Tax  Act 
took  effect 

The  surrogate  has  no  jurisdiction  to  assess  a  tax  upon  prop- 
-erty  which  does  not  pass  the  will  of  the  deceased.  If  the  power 
-of  appointment  has  not,  in  fact,  been  exercised,  or  if,  in  f act^ 
no  property  has  been  transferred  by  it,  the  surrogate  was  with- 
out jurisdiction  to  assess  a  tax  by  reason  of  any  succession ;  and 
he  may  modify  his  order  which  has  held  that  a  transfer  or  suo- 
oession  did  take  place  which  did  not  in  fact  take  place.  Matter 
of  Backhouse,  110  App.  Div.  787;  affd.  185  N.  T.  644, 
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Therefore^  the  motion  of  the  Comptroller  to  dismiss  the  pro* 
oeodingB  for  ]ack  of  jurisdiotioii  is  denied. 

Whether  or  not  the  application  shall  be  granted  upon  the 
Inerits  depends  upon  the  effect  of  the  exercise  of  a  power  of 
appointment  given  by  the  will  of  George  B.  Warren,  St.,  who 
died  May  8, 1879,  to  George  B.  Warren,  Jr. 

The  power  was  granted  in  these  words :  **  I  give  his  or  her 
said  share  to  such  persons  and  in  such  proportions  as  such  child 
shall  by  will  duly  executed  appoint  and  as  a  part  of  his  or  her  es- 
tate and  in  default  of  such  will,  I  give  the  same  to  the  heirs  of 
such  child  as  if  such  child  had  died  seized  and  possessed  thereof.'' 
This  language  followed  a  gift  of  the  residue  of  testator's  estate 
to  trustees  in  trust  for  the  use  of  his  three  children*  George 
B.  Warren,  Jr.,  died  October  8, 1905,  leaving  a  widow  and  four 
children.  By  his  will  he  sets  aside  250  shares  of  the  stock  of 
the  Rensselaer  and  Saratoga  railroad,  out  of  and  from  his  share 
of  his  father's  estate,  for  the  use  of  his  daughter  Mary,  during 
her  life,  with  remainder  over  to  his  three  sons.  In  the  next 
item,  he  declares  that  he  executes  the  power  of  appointment 
undr  his  father's  will  '^  by  appointing  in  his  my  last  will  and 
testament  my  three  sons  *  *  *  as  the  persons  to  inherit 
absolutely  and  forever  the  same  share  and  share  alike,  subject, 
however,  to  a  life  interest  therein  by  my  beloved  wife  ♦  ♦  ♦ 
as  appears  more  specifically  set  out  in  the  clause  following." 

By  section  220  of  the  Transfer  Tax  Law,  the  right  of  suc- 
cession to  property  passing  under  a  power  of  appointment  is 
taxable.  Matter  of  Delano,  176  N.  T.  486,  revg.  82  App.  Div. 
147. 

A  superficial  examination  of  several  decisions  upon  this  sub- 
ject made  by  the  courts  might  lead  one  to  think  that  they  have 
not  been  entirely  harmonious,  but  a  careful  study  of  them  shows 
the  principle  which  has  been  applied. 

Li  Matter  of  Vanderbilt,  50  App.  Div.  246 ;  affid.,  168  N.  T. 
■597,  the  testator  directed  that,  upon  the  death  of  Cornelius,  the 
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fund  should  be  paid  to  his  lawful  iwoe  in  such  Aare$  or  pro- 
pariiana  aa  Oonieliiia  mij^t  by  ids  last  will  have  directed  or 
appointed.  OomelitiB  hj  will  made  an  unequal  diyiaion  among 
Ua  ehildren,  and  a  tax  was  upheld.  In  the  Delano  Oaae,  176 
K.  Y.  486,  reyg.  82  App.  Diy.  147,  the  power  was  '^  to  give 
*  *  *  in  such  manner  and  proportions  aa  she  may  appoint,'' 
smong  several  classes  named;  and,  in  event  of  her  failure  to 
appoint,  ihe  estate  was  to  be  divided  among  the  persons  com- 
posing those  classes.  The  power  was  exercised  by  appointing 
one  person  to  receive  the  whole  estate,  and  a  tax  was  held  to  be 
assessable. 

In  Matter  of  Dows,  167  N.  Y.  227,  a%  60  App.  Div.  680 ; 
affd.,  mb  nom.,  Orr  v.  GKlman,  183  U.  S.  278,  the  power  de 
dared  that  the  estate  should  ^^  vest  absolutely,  and  at  once,  in 
such  of  his  children  him  surviving  and  the  issue  of  his  deceased 
children  as  he  (the  donee  of  the  power)  may  by  his  last  will  and 
testament  designate  and  appoint,  and  in  such  manner  and  upon 
9uch  terms  as  he  may  legally  impose."  The  power  was  exercised 
by  creating  life  estates  in  his  children  dependent  upon  a  term  of 
years  or  a  prior  death  and  giving  the  remainder  of  each  life  es^ 
tate  to  the  other  child.    A  tax  was  upheld. 

The  principle  applied  in  these  and  other  cases  was  that,  the 
power  being  efiPectively  exercised  and  it  being  necessary  to  re* 
sort  to  the  will  by  which  it  was  exercised,  before  title  could  be 
established  to  the  property  claimed,  the  transfer  was  by  force 
of  the  power  of  appointment  and  was  subject  to  taxation. 

The  cases  in  which  the  tax  was  not  upheld  apply  the  reverse 
of  this  principle.  In  Matter  of  Lansing,  182  N.  Y.  238,  modi- 
fying 103  App.  Div.  696,  the  attempt  to  exercise  the  power 
neither  increased  nor  diminished  the  estate  of  the  beneficiary  as 
fixed  by  the  will  creating  the  power. 

In  the  Backhouse  Case,  110  App.  Div.  737 ;  affd.,  185  K.  Y. 
'644,  it  was  said  that  "  the  children  *  *  *  get  the  one-fifth 
of  the  estate  of  their  grandfather  by  his  will  and  not  by  the  will 
of  their  father. 
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In  Matter  of  Ripley,  122  App.  Div.  419,  the  original  will 
gave  the  property  .to  certain  persons  ''  unleoB  otherwise  disposed 
4oi  "  by  a  power  of  appointment  given.  It  was  held  that  the  por- 
tion of  the  estate  which  was  not  ^^  otherwise  disposed  of ''  went 
Erectly  to  said  persons  under  the  prior  will  and  was  not  subject 
to  the  succession  tax* 

Upon  ecsamination  of  the  two  Warren  wilk^  we  find  that  un- 
der the  original  will  the  four  children  of  George  B.,  Jr.^  would 
taJce  the  estate  equally  if  the  power  of  appointment  was  not  ex- 
ercised. It  was  exercised  so  that,  instead  of  an  equal  and  immo- 
diate  division  of  the  estate  among  the  four  children  upon  the 
<death  of  Geoige  B.,  Jr.,  the  division  was  postponed  during  the 
life  of  his  wife,  who  gets  a  life  estate,  and  ultimately  the  abso- 
lute estate  vested  in  three  of  the  four  children,  the  daughter  re- 
•ceiving  absolutely  no  part  of  the  estate. 

It  is  clear,  then,  that  the  petitioners  do  not  and  cannot  take 
lander  the  original  will,  but  that  their  rights  and  estates  are 
created  and  fixed  by  the  power  of  appointment  and  liiati  there- 
fore, they  are  required  to  pay  a  transfer  tax  upon  such  right  of 
succession.  In  their  application,  the  petitioners  state  lliat  they 
elect  to  take  under  the  original  will  and  not  under  the  power  of 
appointment  This  the  petitioners  could  do,  if  the  exercise  of 
tiie  power  was  a  mere  formality  confirming  the  title  previously 
acquired.  Matter  of  Lansing,  supra ;  Matter  of  Ripley,  supra ; 
but  the  exercise  of  the  power,  having  worked  a  modification  of 
the  terms  of  the  prior  will  and  having  created  dififorent  estates 
and  interests,  cannot  be  ignored  by  the  petitioners ;  and  while 
compelled  to  take,  if  at  all,  under  the  power,  they  cannot  elect 
to  take  under  lihe  original  will  for  the  purposes  of  this  applies* 
^on. 

An  order  may  be  entered  denying  the  applioatioiL 

Application  denied.  |     *   j 
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Matter  of  the  Probate  of  the  Last  Will  and  Testament  of  Pat* 

KioK  B.  CyitEQAK,  Deceased. 

{Surrogates  Court,  Kings  County,  March,  1909.) 
Wjujb — ^Iktkbfbetation  aztd  ooNSTBUcnoN — Natubb  and  quautt  or  K8- 

TATE»— TRUSTS     OE     INDIVIDnAL     INTEBX8T8— TRUSTS     IMPLIBI>— FbOUC 
PBBCATOBT  WOBDS. 

Where  testator  gave  the  residue  of  his  estate  to  his  executors  for 
their  use  and  benefit^  with  a  request  to  them  that  a  portion  thereof 
be  used  for  masses  for  the  repose  of  his  soul  and  the  balance  to  be 
given  to  some  deserving  charity,  the  prayer  that  the  residue  be  dd^ 
voted  to  the  uses  mentioned  rests  only  upon  the  conscience  of  the 
legatees  and  does  not  impair  the  personal  quality  of  their  ownerships 

Proceeding  upon  the  probate  of  a  wilL 

Anihony  F.  Tuozzo,  for  proponent;  Michael  A  (yNeilly 
special  guardian. 

££TCHAic,  S. — ^In  probate  proceedings^  constraction  is  asked 
for  the  following  clause  of  the  will : 

'^  XI.  I  give^  devise  and  bequeath  all  the  rest,  residue  and  re- 
xnainder  of  my  estate  of  every  nature  and  kind  soever  and 
wherever  situated,  unto  my  said  Executors  for  their  use  and 
benefit  With  a  request  to  them,  that  a  portion  of  said  residue 
be  used  for  Masses  for  the  repose  of  my  soul,  and  the  balance 
given  to  some  deserving  charity." 

The  will  appoints  two  nephews  as  executors. 

Thw  gift  was  to  the  persons  who  were  named  as  executors, 
and  has  the  same  effect  as  if  it  were  made  to  them  naminalim^ 

It  was  not  for  them  in  their  capacity  as  executors.  Indeed,  as 
OTich,  strictly,  they  have  no  capacity  to  administer  it,  and  no 
flavor  of  a  trust  outside  of  their  executorship  ie  found. 

That  the  gift  was  to  them  personaUy  appears  in  its  limitation! 
^'  to  their  use  and  benefit"  The  prayer  that  the  residue  shall  be 
devoted  to  certain  uses  rests  only  upon  the  conscience  of  the 
legatees  and  does  not  impair  the  personal  quality  of  their  owner- 
riiip. 
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This  inteTpretation,  so  far  as  it  can  affect  the  personal  pnyp- 
ertjf  skonld  be  expressed  in  the  decree  of  probate. 
Decreed  accordingly. 


NOTE  ON  BEQUESTS  FOR  MASSES. 

IX  OTHZot  JinmpioiTomi  iHiwTiii  zinrAXiZi>. 

Oifto  for  maaaes  or  prayers  for  the  soala  of  the  departed,  held  iaTslid 
in  Bnglaad.    Heath  ▼.  Chapman,  2  Drew.  417. 

Likewise  in  Alabama,  Kentudcy  and  Wisconain,  mainly  becauae  of  the 
laek  of  Hying  benefloiaries.  FestorasEi  ▼.  St.  Joeeph's  Church,  IM  Ala.  327; 
Gaaa  y.  Wilhite,  2  Dana  (Ky.)  170;  McHngh  y.  Cole,  97  Wis.  166. 

Beqneet  for  muniMW  held  yodd.    Aot  of  43  Blia.,  ch.  4. 

A  provision  for  saying  prayers  for  the  dead  held  to  be  a  mperstitloiui 
nse,  and  therefore  yoid.    Story,  £q.  Jur.,  sec  1164. 

SAJOB-^KEUD  VAXID. 

Where  bequest  is  intended  for  the  benefit  of  the  testator  himself,  or  of 
other  persons  named  in  the  will,  same  held  yalid  in  New  Hampshire,  Illi- 
nois, Iowa,  Kansas,  Massachusetts,  New  Jersey,  Pennsylvania  and  Rhode 
Island.  Webster  v.  Sugrow,  69  N.  H.  380;  Hoeffer  y.  Clogan,  171  IlL  462; 
Horan  y.  Moran,  104  Iowa,  216;  Harrison  y.  Brophy,  69  Kan.  1;  In  re 
Schouler,  134  Mass.  426;  Kerrigan  y.  Tabb,  30  Atl.  701;  Browers  y.  Fromm, 
Add.  (Pa.)  362;  Shennan  y.  Baker,  20  R.  I.  426. 

nC  IfBW  TORK-HELD  ZNVAUD. 

Definite  gifts  for  this  purpose  made  yalid  by  Laws  of  1893,  ch.  701,  which 


Bequest  for  benefit  of  the  testator  himself  held  valid,  and  the  strict  Eng- 
Hah  doctrine  of  superstitious  uses  held  inapplicable,  as  contrary  to  oar 
free  institutions.    In  re  Howard's  Estate,  6  Misc.  296. 

No  gift,  grant,  bequest  or  devise  to  religious,  educational,  charitable  or 
benevolent  uses,  which  shall,  in  other  respects^  be  valid  under  the  laws  of 
this  State  shall  (Be?)  or  be  deemed  invalid  by  reason  of  the  indeflniteneaa 
or  uncertainty  of  the  persons  designated  as  the  beneficiaries  thereunder  in 
the  instrument  creating  the  same.    Laws  of  1893,  ch.  701,  sec.  1. 

Foregoing  provision  of  law  is  held  to  have  made  yalid  bequests  for  the 
jHirpose  of  providing  masses  for  the  repose  of  the  souls  of  unnamed  per- 
sons. See  Matter  of  Zimmerman,  22  Misc.  411;  Matter  of  Backes,  9  Mise. 
604. 
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Where  a  ietUtor  bequeathed  to  hie  exeentor  $000  to  be  expended  by  him 
in  h«nqg  meMiw  eaid  for  the  repoee  of  the  tool  of  the  teetotor,  the  bequest 
held  Toid.    (yOonner  t.  Oifford,  117  N.  T.  280. 

A  heqiieet  to  a  priest  for  meeiiM  for  the  repoee  of  testator's  soul  esimoi 
be  enloroed  until  it  is  shown  that  the  messes  have  been  said.  In  re  How- 
ajfl's  Estate,  5  Ifiec  296. 

Bequest  to  a  priest»  with  letter  of  instructions  to  him  m  to  using  the 
will  lor  msssf,  h^d  inralid  as  contrary  to  the  provisions  of  law  forbidding 
perpetuities.    In  re  O^Hara,  05  N.  T.  410. 

Where  one,  with  no  intention  *of  parting  abeolutely  with  the  title  and 
eontrol  of  a  fund,  plaeee  it  in  the  hands  of  another  to  be  used  by  the  latter, 
after  the  death  of  the  former,  to  have  massea  said  for  the  repoee  of  his 
■oul,  no  valid  trust  is  ereated,  and  after  his  death,  his  ezeeutor  or  admin- 
istrator may  recover  back  so  much  of  the  fund  as  has  not  been  expended  in 
good  faith  pursuant  to  such  direction.  Oilman  v.  McArdle,  12  Abb.  K.  C. 
414. 

Hbneya  belonging  to  the  wife  of  plaintitTs  intestate  were  placed  by  her 
in  the  hands  of  defendant^  with  the  direction  and  upon  the  condition  tnat 
after  the  death  of  herself  and  her  husband  he  should  use  the  fund  to  have 
TOSBSOB  said  by  a  Catholic  priest  for  the  repose  of  their  souls,  held,  the  trust 
eonld  not  be  upheld;  that  there  was  only  a  naked  deposit  of  money  into  the 
hands  of  the  agent»  and  the  death  of  the  grantor  inteetate  revokes  the 
authority  of  the  agent.    Oilman  v.  MoArdle,  66  How.  Pr.  880. 

See  note  appended  to  above  case.  Betting  out  in  full  the  opinion  of  Judge 
Tally  in  Kehoe  v.  Keboe,  in  the  Chancery  Ocmrt  of  Oook  county,  Illinois. 

The  efficacy  of  prayers  for  the  dead  is  one  of  the  doctrines  of  the  Roman 
Gatholio  church,  of  which  the  testator  was  a  member;  and  those  professing 
that  belief  are  entitled  in  law  to  the  same  reepect  and  protection  in  their 
religious  observances  thereof  as  thooe  of  any  other  denomination.  These 
observances  cannot  be  condemned  by  any  court,  as  matter  of  law,  as  super- 
stitious, and  the  English  statutes  against  superstitious  uses  can  have  no 
effect  here.  (Citing  U.  8.  Oonstitution,  First  Amendment;  N.  Y.  Consti- 
tution, Article  I,  Section  8),  Papallo,  J.,  in  Holland  v.  Alcock,  108  N.  T. 
828.    Holland  v.  Alcock  was  held  invalid  on  other  groundSb 

A  direction  in  a  will  that  the  executors  pay  from  the  assets  a  sum  of 
money  for  having  masBes  said  for  the  testator's  soul  is  valid.  Matter  of 
Bagenmeyer's  Will,  12  Abb.  N.  0.  482. 

It  seems  that  a  trust  for  the  same  purpose  or  an  absolute  gift  coupled 
with  a  request  to  use  the  fund  for  such  a  purpose  would  be  valid.  Oilman 
T.  McArdle,  12  Abb.  N.  C.  414. 

A  bequest  to  a  deeignated  priest  for  nwsses  does  not  create  a  trusty  but 
Is  a  gift  to  the  priest  for  the  purposes  named*  and  is  valid.  In  re  Howard's 
Xstate,  6  Misc.  206. 
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A  liequeftt  to  tlie  priest  of  a  certain  church  for  the  saying  of  maaseB  tor 
the  repose  of  testator's  soul  and  the  souls  of  her  relatives  and  benefactoi* 
is  not  void  for  uncertainty  as  to  beneficiaries,  in  view  of  Laws  of  1803,  ch» 
701.    In  re  Zimmerman,  22  Misc.  411. 

The  will  of  G.  bequeathed  his  residuary  estate,  which  consisted  ezeln- 
'aively  of  personalty,  to  his  executors,  in  trust,  for  the  purposes  expressed 
therein,  as  follows:  "To  be  applied  by  them  for  the  purpoee  of  having 
prayers  offered  in  a"  Roman  Catholic  church,  to  be  by  them  selecteidt»  for 
the  repose  of  my  soul  and  the  souls  of  my  family,  and  also  the  souls  ol 
all  others  who  may  be  in  purgatory."  Held,  that  the  trust  so  attempted 
to  be  created  was  invalid;  and  that  as  to  such  residuary  estate  the  testaSor 
died  intestate,  and  the  next  of  kin  of  the  testator  were  entitled  thereto,  a* 
there  is  no  beneficiary  in  existence,  or  to  come  into  existence,  who  is  in- 
terested in  or  can  demand  the  execution  of  the  trust;  that  considering  the 
trust  is  to  pay  over  the  fund  to  such  Roman  Catholic  church  as  the  ex* 
ecutors  might  select  (as  to  which,  qtuere),  the  objection  of  indefini tenets 
in  the  beneficiary  would,  not  be  removed. 

It  seems  that  under  the  English  statute  of  chauntries  and  other  stat^ 
utes  prohibiting  superstitious  uses  in  force  at  the  time,  the  trust  in  quea* 
tion  would  not  have  been  recognized  in  that  country  as  valid  as  a  charity. 

It  seems,  also,  that  the  trust  in  question  may  not  be  impeached  on  the 
ground  that  the  use  to  which  the  fund  was  attempted  to  be  devoted  was  a 
superstitious  use,  as  the  English  statutes  against  superstitious  uses  have 
no  effect  here.  (U.  S.  Const.  Amendment,  art.  I.;  State  Const.,  art.  I., 
par.  3.)     HoUand  v.  Alcock,  108  N.  Y.  312. 

There  is  a  certain  class  of  testamentary  dispositions,  the  object  of  which 
is  solely  the  benefit,  real  or  supposed,  of  the  testator,  or  the  gratification 
ol  his  desires,  which,  if  truste  are  not  charities,  nor  do  they  have  any 
beneficiary,  yet,  nevertheless,  are  unquestionably  valid.  The  precise  legal 
doctrine  on  which  they  rest,  the  cases  do  not  state.  I  think  a  provision 
for  masses  for  the  benefit  of  the  testator's  soul  is  exactly  akin  to  a  provi- 
•ion  for  his  funeral  or  a  monument.  While  decent  burial  is  given  by  law 
out  of  even  an  insolvent's  estate,  I  think  the  monument  is  no  more  an 
adjunct  or  concomitant  of  burial  than  the  masses.  •  •  •  i  think  al^ 
the  directions  are  of  the  same  general  character  and  equally  good  in  law» 
Cullen,  J.,  in  Holland  v.  Alcock,  N.  Y.  Daily  Register,  Jan.  23,  1886. 

Above  opinion  cited  and  approved  in  B.  c,  40  Hun,  372. 

A  will  directed  the  executor  to  cause  masses  to  be  read  •  *  •  fop 
any  balance  of  cash  money  which  might  be  left  after  the  payment  of  tea- 
tator's  just  debts,  doctor's  bills,  and  funeral  expenses.  At  the  time  the 
will  was  executed,  testatrix  had  $260  in  money,  but  at  the  time  of  her 
death  she  had  a  larger  suul  Held,  that  the  executor  would  be  directed  Up 
apply  the  sum  of  $260,  after  deducting  the  debts  and  funeral  expensesM 
for  the  reading  of  masses.    Matter  of  Backes,  9  Misc.  604. 
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Matter  of  the  Administration  of  the  Goods,  Cihattela  and  Credits 

of  John  Stanley,  Deceased. 

{8vrrogai€^B  Court,  Eingt  County,  March,  1900.) 

XxBocnosa  and  ADioNisiBATOBa— Actions  and  raocBDiNas  in  gsnebal — 
AuTHOBrrr,  bight  and  dutt — (}0]fFB0MisiNG  AonoNB — ^Actions  ioe> 

UCATH    BT    WBONQTUL    ACT — ^EMPLOYMENT    BT    ADMUHSTBATBIX    OF    DB- 

tendant'b  attobnet;  PBoor  as  to  exfedisnct  or  pboposed  settle- 


Wliere  an  administratrix,  who  hat  a  right  of  aetion  against  a  oor- 
poration  for  causing  the  decedent's  death,  has  arranged  with  the  eor* 
poration  for  a  compromise  of  the  claim,  the  attorney  for  the  corpora- 
tion may  represent  her  in  an  application  to  the  Surrogate's  Court  for 
an  approval  of  the  compromise;  but  upon  such  application  there 
should  be  presented  to  the  court  something  beside  the  views  of  the- 
attorney  as  to  the  expediency  of  the  proposed  settlement. 

,    Application  by  administratrij:  for  leave  to  oompromise  right 
of  action  for  damages  for  causing  decedent's  death. 

Percy  J.  King,  for  petitioner. 

E[btoham^  S. — ^The  adminietratrix  asks  leave  to  compromise 
flie  right  of  action  for  damages  against  a  company,  in  whose 
employ  the  decedent  was,  for  the  ^*  wrongful  act,''  neglect  or 
**  default "  by  which  the  decedent's  death  was  caused. 

Having  first  arranged  with  her  for  the  proposed  compromise^ 
the  company  has  provided  the  petitioner  with  the  attorney  repre- 
senting  her  in  thie  proceeding.  The  expense  for  his  services  will 
be  borne  by  the  said  company. 

The  attorney  makes  affidavit  that  the  amount  of  the  settle* 
meat  had  been  agreed  upon  before  he  was  called  in  to  perfect 
the  legal  details  requisite  to  making  the  payment,  and  that  he 
is  of  the  opinion  that  it  is  to  the  interest  of  the  estate  and  of 
the  petitioner  that  she  should  be  permitted  to  accept  the  compro* 
mise. 
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« 

This  attomej  is  onlj  the  agent  of  those  who  retain  him  and 
will  pay  him.  He  has  assumed  no  duty  toward  his  nominal 
client  as  to  the  terms  of  tibe  compromise,  and  would  he  super- 
human if  he  could  sincerely  serve  her  in  that  respect 

There  is  no  legal  reason  why  he  may  not  represent  her  in  this 
application,  though  he  has  no  interest  in  her  welfare ;  but  his 
views  as  to  the  expediency  of  the  proposed  arrangement  are  as 
worthless  to  the  court  as  they  are  to  her. 

There  should  be  submitted  the  affidavit  of  the  person  or  per- 
sons who  have  made  the  investigation  upon  whidh  the  applicant 
obviously  depends  in  her  submission  of  the  facts. 

There  is  no  reason  to  doubt  the  fairness  of  the  compromise^ 
Indeed,  upon  the  statement  of  the  petitioner,  it  is  generous  to 
her ;  but  the  court  must  take  care  of  this  widow  who  has  nobody 
to  care  for  her,  and  the  statement  must  be  confirmed. 

Decreed  accordingly. 


Matter  of  the  Application  of  Oeobgb  Dentss  and  Ella  L 
Dentbe^  for  the  Bevocation  of  Letters  Testamentary  Granted 
to  Mabt  Hbist,  as  Executrix  of  the  Last  Will  and  Testament, 
of  Philip  Heist^  Deceased. 

iSurrogati^M  Oowrt,  Kingt  County,  Maroh^  1009.) 


Ill¥AKTB — DlSABlUrUS   Hf    OINEBAL— CAPACITT   TO   INSTITUTK  LBQAL   PSO- 

CUUiNOS. 
SUUOSATBB'    OOUBTB — ^PSOOBDUBB    AKD    BXVIKW— FfemiOirS— PAimS— IV- 

VAirr  jomo)  with  adult. 

Where  proceedinge  have  been  eommenoed,  to  nvcke  letters  iestar 
mentary  granted  to  an  ezeeutor,  by  the  Joint  petition  of  an  infant 
legatee  and  her  father  who  is  also  a  legatee,  but  for  a  nominal  amoiint» 
the  petition  will  not  be  diemiaeed  on  the  ground  that  one  of  the  peti- 
tioners  iS|  by  reason  of  infancy,  incapable  of  maintaining  the  pro- 
ceeding. 
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Proceeding  to  leToke  letters  teetamentary. 

Henry  M.  Dater,  for  petitioners;  David  M.  Neuberger,  for 
executrix,  respondent;  Edward  J.  Fanning,  special  guardian. 

ExTCHAM^  S. — ^Proceedings  to  revoke  letters  testamentary 
bave  been  commenced  by  joint  petition  of  an  infant  legatee  and 
iher  f ather,  wbo  is  also  a  l^atee,  but  for  a  nominal  amount 

The  infant  has  no  guardian,  general  or  speoiali  and  makes  her 
petition  in  her  own  name  and  behalf. 

The  motion  to  dismiss  the  petitioui  on  the  ground  that  one  of 
the  }>etitionerB  is  by  reason  of  infancy  incapable  of  maintaining 
ity  must  be  denied. 

The  questions  presented  by  the  motion  were  laid  by  Surrogate 
Cdfiuy  in  1884  (Matter  of  Watson,  2  Dem.  642),  and  his  views 
there  expressed  have  remained  without  dissent 

Let  order  be  settled  providing  for  the  filing  and  service  of 
answer,  and  setting  the  case  for  triaL 

Decreed  accordingly. 


Katter  of  the  Judicial  Settlement  of  the  Account  of  Hxbhan 
Babitth  and  Isaac  Lttbun,  as  Executors  of  the  Last  Will 
and  Testament  of  Thxbxsa  EIxtoham^  Deceased. 

{8urrogaU^$  Court,  KiHg$  County,  Ma^vh,  1909.) 
BxBocrroBs  Ain>  ADicnasTBATCttS:  Rights  aiid  uabilitxxs  betwibn  sipbb- 

SXZITATIVB  Ain>  JUTAIK — ^ITBICS   OHASOB)  OS   CBCDim>— PaTMXHTS   OH 

oounouiSE  or  olaim:    AonoNs  akd  pbooeediicos  nf  obnoal— Au- 

THOBITT,  BIQBT  AKD  D17TT— COHFBOinBnVO  AOTIOlfS. 

Ezeeutors  ihould  be  credited  with  a  luin  paid  by  them  in  eom- 
promise  of  an  action  againtt  them  on  a  claim  said  to  have  accrued 
■gainst  their  decedent,  although  the  claim  should  afterward  be  shown 
to  have  had  no  foundation,  if  they  made  the  settlement  in  good  faith 
and  from  a  reasonable  fear  that  the  litigation  for  the  enforcement 
of  the  claim  might  go  against  them,  or  that  their  success  might  prors 
more  costly  to  the  estate  than  a  partial  surrender. 

9 
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Proceedings  for  iihe  judicial  settlement  of  the  accounts  of  ear 
ecutors. 

Hirsh  &  Rasquin  (Hugo  Hirsb,  of  counsel) ^  for  executors; 
Hugo  Wintner,  for  contestant,  Philip  Eetehum;  Ralph  K» 
Jacobs,  for  Annie  Jacobs. 

EJBTOHAK^  S. — Objection  is  made  that  the  eicacutoiB'  acooant 
should  not  be  credited  with  the  sum  paid  in  compromise  of  an 
action  against  them  on  a  claim  said  to  have  accrued  againet  liheir 
decedent 

A  determination  that  the  executors  were  not  li&ble  in  that 
action,  would  not  sustain  the  objection.  Eyen  if  tilie  cause  of 
action  which  the  executors  have  settled  were  now  shown  to  have 
had  no  foundation,  they  should  be  allowed  credit  for  the  pay- 
ment, if  it  was  made  in  good  faith  and  from  a  reasonable  fear 
that  the  litigation  might  go  against  them  or  that  their  success 
therein  might  prove  more  costly  than  a  partial  surrender. 

Without  an  attempt  to  answer  the  close  questions  which  sur- 
round this  daim,  it  should  be  held  that  the  executors  did  wisely 
and  faithfully  in  purchasing  peace  for  the  estate. 

True;  the  alleged  creditor,  as  a  part  of  the  compromise,  gave 
to  the  executors  his  bond  to  indemnify  them  against  liabilily  if 
any  should  occur  by  reason  of  objections  such  as  are  now  filed. 
But  the  quality  of  the  objection  remains  the  same  as  if  no  bond 
had  been  given.  It  still  presents  only  the  question  whether  the 
claim  was  fraudulently  or  negligently  compounded. 

The  objection  is  overruled. 

Objection  overruled. 
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Matter  of  the  Judicial  Settlement  of  the  Aocoimt  of  Samttxl  H. 
CooicBB  et  bLj  bb  EzecutOTS  and  Trustees  under  the  Last  Will 
and  Testament  of  Bobbbt  W.  Gi^easoit^  Deceased. 

{Burrogait^t  Court,  Kingu  County,  March,  1909.) 

lOTK  BSTATSS — ^LlABQJTIXS  AS  BKTWKEN  LITB  TENAHTB  AlTD  iikMAJNDniiSIf 
— ^RlSHT  IN  OERESAL — CASBTINe  UlTPBODUOTiyB  FBOi'BBTT. 

The  charges  for  cArrying  unimproYed  and  unproductive  property 
withheld  by  testamentary  trustees  from  the  market  for  the  eventual 
benefit  of  the  remainder,  where  the  trustees  have  acted  in  the  exercise 
of  a  sound  discretion  and  the  property  has  appreciated  in  value  snfll* 
ciently  to  justify  their  management,  should  be  charged  upon  the  fund 
and  not  upon  the  income  of  the  life  tenant. 

Proceedings  upon  the  judicial  settlement  of  the  accounts  of 
executors. 

Bobert  H.  Wilson^  for  executors ;  Eugene  L.  BichardSi  special 
guardian. 

E^TCHAM^  S. — ^The  trustees  are  right  in  imposing  upon  the 
fond,  and  not  the  income^  the  canying  charges  of  the  uuim* 
proved  and  unproductive  property  which  they  have  withheld 
from  market  for  the  eventual  benefit  of  the  remainder.  Matter 
of  Martens,  16  Misc.  Bep.  246 ;  see  also  opinion  of  Mr.  Surro- 
gate Belford^  in  Matter  of  Enapp,  filed  April  18,  1908. 

These  trustees  have  acted  in  the  exercise  of  a  sound  discre- 
tion,  and  the  lands  above  mentioned  have  all  appreciated  iu 
value  sufficiently  to  justify  their  management 

As  to  the  Atlantic  avenue  lots,  there  is  no  evidence  as  to  their 
improvement  in  value,  and  while  in  five  years  the  disbursements 
have  been  $210.11,  the  rent  for  the  last  year  has  been  fifty  dol- 
lars. Upon  the  evidence,  no  reason  is  perceived  for  laying  the 
burden  of  any  part  of  these  outlays  upon  the  life  tenant. 

With  the  exception  last  noted,  the  objections  are  overruled. 

"Decreed  accordingly.  -J 
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Matter  of  tlie  Judicial  Settleiment  of  the  Account  of  Williaic 
Oashmak^  as  Administrator  of  Maby  A.  Shepabd,  De* 
ceased. 

{8urrogaie*8  Court,  Kings  County,  March,  1909.) 

BZECUTOBS  AlTD  ADIONISTBATOBS — ^DeSTS  OF  B8TATS — ^ElfFOBOElfKXVT  GT 
CLAIMS — SHOBT  statutes  OF  LIMITATION — 'EFTEOr  OF  CLAIMANT'S  IN- 
FANCT. 

Where  an  infant  has  exhibited  to  an  administrator  a  claim  against 
the  estate  of  a  decedent^  and  the  administrator,  has  disputed  and  re- 
jected it»  and  no  written  consent  has  been  filed  for  the  determination 
of  the  claim  by  the  surrogate,  and  no  action  has  been  oommeneed  for 
the  enforcement  of  the  claim  against  the  administrator  within  six 
^  months  after  the  rejection,  the  running  of  the  short  statute  of  limita- 
tions is  suspended  during  the  period  of  the  infancy  of  the  claimant. 

* 

Proceeding  upon  judicial  settlement  of  the  account  of  an  ad- 
ministrator. 

Edmund  Bittiner,  for  administrator;  Thomas  H.  Troy, 
special  guardian  for  Edward  Jordan  and  Gborge  J.  Jordan,  in- 
fants ;  Jose  E.  Pidgeon,  special  guardian  for  MoUie  Qoldstein, 
infant 


[,  S. — A  person  still  an  infant  has  exhibited  to  the 
administrator  a  claim  against  the  estate  of  the  decedent.  The 
administrator  has  disputed  and  rejected  the  claim.  No  writtea 
consent  has  been  filed  with  the  surrogate  for  the  determinatioa 
of  the  claim,  and  the  infant  claimant  has  not  commenced  an 
action  for  the  recovery  thereof  against  die  administrator  within 
six  monlhs  after  the  dispute  or  rejection. 

It  is  insisted  on  one  side  that  the  claim  is  barred  by  section 
1822  of  the  Oode;  and,  on  the  other,  that  the  special  limitatioiL 
contained  in  that  section  is  subject  to  the  provision  of  the  gen- 
eral Statute  of  Limitations  (Code,  §  396),  that  the  period  of 
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• 

inf aiu^  is  not  a  part  of  the  time  limited  for  oommmieixig  the 
action. 

The  latter  view  must  prevail^  notwithstanding  the  mischiefs 
which  may  follow,  and  they  are  serious.  The  case  seems  to  he 
controlled  hy  McKnight  v.  City  of  New  York,  186  K  T.  86,  in 
which,  as  to  a  short  Statute  of  Limitations^  hearing  the  same 
relation  to  the  general  statute  as  does  section  1822  of  the  Code^ 
it  is  held  that  the  special  limitation  is  '^  left  like  the  general  limi- 
tation prescribed  in  chapter  4  of  the  Code  of  Civil  Procedure, 
subject  to  suspension  during  the  existence  of  any  of  the  disabili- 
ties specified  in  section  396,  one  of  which  is  infancy. 

There  remain  farther  grounds  upon  which  the  court  is  asked 
to  make  a  decree  of  distribution,  in  disregard  of  this  claim,  buli 
they  all  present  matters  of  fact  which  can  only  be  disposed  of 
iqpon  a  trial. 

Decreed  accordingly. 


Matter  of  the  Judicial  Settlement  of  the  Account  of  Gxobqb 
HoFFKAiT^  as  Administrator  of  Jitlia  Hw,  Deceased. 

(8urrogai^9  Court,  New  York  Ocwniy,  March,  1909.) 
Eucu'niBs  AKD  ADioinsnuTQBs — ^Rights  and  lubiutisb  bbtween  bepbs- 

SERTA.TITB  AKD  KSTAIS^AUAWAirGBa — COUKBEL  FCTfl    -KkCISSABY  OB 

raoFXB  rmcs — ^Eztknses  or  utioatiov — ^Bctokd  foiht  iob  bkasoit- 

ABLB  TKBMINATION. 

Credit  for  expenteft  of  litigation  can  be  allowed  an  adminiftrator 
wliere  sueh  espenaee  are  neoeseary  and  for  a  reasonable  amount,  and 
litigation  is  to  be  treated  as  neoeuary  when  it  haa  been  prosecuted  not 
only  in  good  faith  but  also  in  the  exercise  of  a  reasonable  judgment. 

Where  an  administrator  brings  an  action  against  a  sayings  bank  to 
recover  moneys  deposited  by  his  intestate  and  the  bank  defends  upon 
the  ground  that  the  entire  deposit  has  been  paid  to  one  acting  under 
a  power  of  attorney  executed  by  the  decedent  in  her  lifetime,  and  thai 
the  attorney  had  a  personal  interest  in  the  deposit  of  such  a  character 
as  rendered  the  payment  Talid  though  made  after  the  death  of  ths 
decedent;  and  upon  the  trial  the  cTidenoe  of  the  attorney  as  to  ths 
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transactloiiB  between  himself  and  the  decedent  were  excluded,  on  the 
ground  that  he  was  incompetent'  as  a  nHtness  under  section  829  of  the 
Code  of  Civil  Procedure,  and  judgment  was  rendered  in  favor  of  the 
plaintiff,  but  on  appeal  to  the  Appellate  Division  it  was  held  that 
the  attorney  was  a  competent  witness,  and  the  judgment  was  reversed 
J  and  a  new  trial  ordered;  and  where  upon  a  second  trial  the  testimtMiy 
\  of  the  witness  was  admitted  and  the  jury  found  a  verdict  for  the  de- 
fendant but  the  judgment  was  reversed  by  the  Appellate  Division  on 
an  appeal  therefrom  because  of  the  improbability  of  the  testimony  of 
the  witness  who  was  uncorroborated;  and  where  on  a  third  trial  the 
jury  again  found  for  the  defendant  and  the  court  denied  a  motion  for 
a  new  trial,  the  administrator,  in  the  exercise  of  a  proper  discretion^ 
Should  then  have  stopped  the  litigation;  and  where,  if  the  administra- 
tor had  then  stopped,  he  might  have  paid  the  debts  of  the  estate  out 
of  the  assets  in  his  hands,  further  appeals  to  the  Appellate  Divisioa 
and  to  the  Court  of  Appeals  were  not  witMn  the  exercise  of  a  reason- 
able discretion,  where  they  resulted  in  depleting  the  assets  which  were 
originally  $3,164,  so  that  but  $405.88  remained  which  was  inadeq[uate 
for  the  payment  of  the  decedent's  debts. 
Reversed  136  App.  Div.  516. 

Proceeding  upon  the  judicial  settlement  of  the  account  of  aa 
adnunistrator. 

I.  Balch  Louifl^  for  administrator;  Albert  F.  GBScheidt  and 
Jeremiah  D.  Loomey,  for  heirs  at  law ;  Ritch,  Woodford,  Bovee 
&  Butcher,  attorneys  for  contestant 

Thomas^  S. — The  administrator  is  a  resident  of  Philadelphia, 
and  he  intrusted  all  the  matters  in  the  administration  of  this 
estate  to  his  attorney  in  this  proceeding.  The  account  filed  di»- 
closes  that  receipts  amounting  to  $3,164  have  been  consumed  in 
the  expenses  of  various  litigations,  except  that  a  balance  of 
!$405.88  remains  to  be  distributed  to  those  entitled  thereto,  sub- 
ject to  the  deduction  of  the  commissions  of  the  administrator 
and  the  expenses  of  this  accounting.  The  debts  of  the  estate^ 
being  judgments  for  coats  recovered  against  the  administrator 
in  some  of  the  litigations,  and  aggregating  $1,887,  besides  in- 
terest, are  unpaid.  Objections  are  filed  by  the  judgment  credi- 
tors and  certain  of  the  next  of  kin. 
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CTredit  eUumed  for  ezpeoses  of  litigatioii  can  be  allowed  when 
aneh  expenses  were  ^' neoesBary/'  and  then  for  a  reasonable 
amonnt  (Code  Ciy.  Pro.,  §  2730),  and  a  litigation  can  be  treated 
^B  neeessaij  when  it  has  been  proaecuted,  not  only  in  good  faith, 
bnt  also  in  the  exercise  of  a  reasonable  judgment.  Matter  of 
Hnntlej,  13  Misc.  Sep.  375 ;  Matter  of  Stanton,  41  id.  278 ;  St 
John  y.  McKee,  2  Dem.  236 ;  Estate  of  Peyser,  6  N.  Y.  St 
Bepr.  334.  I  am  of  opinion  that  ihe  third  appeal  to  the  Appel- 
late Division  of  the  Supreme  Court  in  the  TJnion  Dime  Savings 
Institution  case,  and  the  further  appeal  from  the  judgment  of 
affirmance  rendered  thereon  to  the  Court  of  Appeals,  when  it 
was  finally  affirmed,  should  not,  under  the  rule  as  I  have  stated 
it,  be  approved.  This  action  against  the  TJnion  Dime  Saving! 
Institution  was  defended  upon  the  ground  that  the  entire  deposit 
had  been  paid  to  one  George  Thoma  under  a  power  of  attorney 
executed  by  the  decedent  in  her  lifetime,  and  it  was  alleged  that 
George  Thoma  had  a  personal  interest  in  the  deposit  of  such  a 
character  as  rendered  the  payment  valid  though  made  after  the 
death  of  the  decedent  Upon  the  first  trial  of  that  action,  had  be- 
fore a  justice  of  Ihe  Supreme  Court  without  a  jury,  the  evidence 
of  George  Thoma  as  to  the  transactions  between  himself  and  the 
decedent  was  excluded,  it  being  determined  that  he  was  not  a 
<Sompetent  witness  under  section  829,  Code  of  Civil  Procedure, 
and  judgment  was  rendered  in  favor  of  the  plaintiff.  On  ap- 
peal the  Appellate  Division  decided  that  George  Thoma  was  a 
competent  witness,  and  that  his  evidence  should  have  been  re- 
ceived, and  the  first  judgment  was,  therefore,  reversed  and  a; 
new  trial  ordered.  Notwithstanding  this  concluaion  the  court 
commented  upon  the  evidence  in  the  case,  and  quite  clearly  ex- 
pressed an  opinion  in  hostility  to  the  defendant's  contentions  in 
a  way  likely  to  caution  the  justice  presiding  at  the  second  trial 
about  to  be  had  against  being  misled  into  showing  any  favor  to 
the  evidence  then  pronounced  to  be  admissible.  Hoffman  v. 
Union  Dime  Savings  Inst,  95  App.  Div.  329.    The  second  trial 
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was  had  before  a  juetioe  of  ihe  Supreme  Oonrt  and  a  jury ;  Mr* 
Thoma  testified^  and  a  verdict  was  rendered  in  favor  of  the  de- 
fendant The  substance  of  Mr.  Thoma's  evidence  was  that  the 
bank  book  had  been  delivered  to  him  by  the  decedent  and  the 
fond  then  given  to  him  by  parol,  he  to  have  all  that  remained 
after  caring  for  the  decedent  during  her  life  and  paying  the  ex- 
penses of  an  appropriate  funeral  for  her  after  her  death.  The 
sole  question  litigated  was  one  of  fact,  pure  and  simple ;  if  Mr. 
Thoma  was  believed  the  defense  of  the  bank  was  perfect  Both 
sides  were  fully  heard  and  various  matters  were  urged  to  attack 
the  story  of  Mr.  Thoma  as  improbable  or  to  show  him  unworthy 
of  belief  because  of  interest  or  otherwise,  and  evidence  in  cor- 
roboration of  his  testimony  was  also  given.  On  appeal  from 
this  judgment  the  justices  of  the  Appellate  Division  were 
plainly  of  the  opinion  that  the  verdict  was  erroneous,  the  con- 
cliision  being  as  follows :  ^'  But  even  if  the  technical  requisites 
of  a  gift  had  been  proved,  the  evidence  is  so  unsatisfactory  and 
Thoma's  testimony  so  contradictory  and  apparently  unreliable 
that  justice  requires  there  should  be  another  trial,  and  for  that 
reason  the  motion  for  a  new  trial  should  have  been  granted."* 
109  App.  Div.  24,  27.  The  judgment  was  reversed.  Following 
this  action  of  the  Appellate  Division,  and  in  the  light  of  the 
opinion  then  written,  the  third  trial  was  had  before  another  jus- 
tice of  the  Supreme  Court  and  a  jury,  upon  which  all  the  evi- 
dence obtainable  on  both  sides  of  the  controversy  to  this  single 
issue  of  fact  was  again  threshed  out  and  another  verdict  was  ren- 
dered for  the  defendant  and  a  new  trial  was  denied. 

At  this  point  the  plaintiff  should,  in  my  judgment,  hav» 
rested  and  accepted  his  defeat  as  final.  Twice  had  the  Appellate 
Division  expressed  its  opinion  that  Thoma's  story  was  incredible 
and  his  evidence  unworthy  of  belief,  and  two  different  juries 
had,  notwithstanding  those  opinions,  unanimously  agreed  'that 
Thoma  had  told  ihe  truth.  The  third  trial  was  conducted  willi 
great  fairness,  and  no  occasion  for  criticism  was  found  upon  the 
appeal  that  was  taken  worthy  of  any  comment  whatever,  and. 
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to  I  have  above  eaid,  the  issue  preeented  was  one  of  fact,  and 
that  alona  The  jury  had  a  right  to  believe  Thoxna^  and  no  court 
OQuld  by  its  diiection  require  them  to  make  a  finding  contrary 
to  that  evidence.  To  direct  one  new  trial  when  it  is  belierect 
that  ihe  wei^t  of  evidence  requires  a  different  result  is  not  un- 
usual, but  it  ia  not  the  practice  of  appellate  courts  to  keep  om 
ordering  new  trials  against  repeated  verdicts,  and  counsel  for 
Ae  administrator,  in  the  exercise  of  a  reasonable  judgment^ 
should  have  known  that  fact  A  reversal  of  the  judgment  would 
not  have  availed  him  unless  he  could  have  had  a  fourth  jury  to 
render  a  unanimous  verdict  that  each  and  every  of  the  jurors 
tihat  had  previously  tried  the  case  had  been  mistaken.  An  ag- 
grieved litigant,  dealing  with  his  own  funds  and  at  his  own  ez* 
pense,  may  sacrifice  his  own  money  in  support  of  his  own  pride 
of  opinion,  but  the  persistent  course  of  litigation  adopted  here,, 
by  an  administrator  dealing  with  the  fuiids  of  others,  can  be  ex* 
ensed  only  by  success,  and  when  the  appeal  came  to  the  Appel* 
late  Division  the  affirmance  of  the  judgment  was  not  accom* 
panied  by  any  expression  of  opinion. 

The  further  appeal  to  Ihe  Court  of  Appeals  was  equally  ill 
advised,  since  that  court  could  hardly  be  expected  under  the  cir* 
eumstances  to  reverse  a  judgment  as  to  facts  which  had  been  so 
thoroughly  litigated  in  the  court  below.  The  question  of  the 
competency  of  Mr.  Thoma  as  a  witness  under  section  829,  Code 
of  Civil  Procedure,  might  have  been  debated  in  that  court  if  the 
question  had  been  worthy  of  serious  argument,  but  in  a  brief  of 
forty-eight  pages  presented  to  that  court  by  the  appellant  there 
is  only  one  point  upon  this  subject,  and  it  contains  only  eight 
lines  of  printed  comment  This,  in  my  judgment,  was  fully  as 
much  as  the  question  deserved,  for  Mr.  Thoma  was  not  a  party 
to  the  record,  he  had  no  direct  interest  in  the  result,  and  the  de* 
fendant  did  not  acquire  a  right  to  the  fund  in  controversy  f rom^ 
throng  or  under  him.  At  any  rate,  the  affirmance  in  the  Court 
of  Appeals  was  also  without  opinion. 


^ 
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When  the  administrator  took  this  third  appeal  he  had  funds 
an  his  hands  wherewith  to  pay  all  debts  of  the  estate,  iTmlnding 
the  judgments  for  oosts  previously  obtained  against  him.  The 
expenses  of  the  sabsequent  litigation  made  the  estate  insolvent 
and  rendeied  the  judgments  for  costs  uncoUeotibley  exoept  from 
the  sureties  on  the  undertakings  on  appeal  The  administrator 
and  his  attorney  should  have  known  that  just  this  result  would 
follow  unless  they  could  finally  prevail ;  it  was  the  money  of  the 
judgment  creditor  they  so  recklessly  put  to  hazard,  and  they 
should  not  be  permitted  upon  light  grounds  to  take  from  the 
fund  for  their  own  indemnity  the  means  for  satisfying  the  just 
claim  of  their  adversary. 

In  further  criticism  of  the  lack  of  prudence  with  which  this 
litigation  was  conducted,  it  appeared  that  the  administrator  in 
March,  1903,  in  an  action  for  money  had  and  received  com- 
menced by  him  in  the  Supreme  Court,  recovered  by  default  and 
procured  to  be  entered  against  Thoma  a  judgment  for  the  sums 
of  money  collected  by  him  from  savings  banks,  upon  which  judg- 
ment an  execution  against  the  body  of  the  defendant  was  issued, 
under  which  he  was  imprisoned  and  held  in  confinement  until 
released  under  a  proceedii^  had  in  the  Supreme  Court  The 
effect  of  the  entry  of  this  judgment  was  to  destroy  the  remedy 
of  the  Union  Dime  Savings  Institution  over  against  Thoma  in 
case  of  a  recovery  against  it  for  an  unauthorized  payment  to 
Thoma,  and  as  a  consequence  of  tbis  first  proposition  it  operated 
«8  a  complete  bar  and  defense  to  the  action  of  the  administrator 
iagainst  it  So  complete  and  perfect  was  this  defense  that  the 
action  would  have  been  dismissed  on  motion  if  such  motion  had 
been  made  upon  either  the  second  or  the  third  trial  upon  the 
fact  of  the  entry  of  the  judgment  being  shown.  Fowler  v.  Bow- 
ery Savings  Bank,  113  N.  Y.  460.  This  decision  of  the  Court 
of  Appeals  was  rendered  in  1889.  It  ought  to  have  been  known 
to  the  counsel  for  the  administrator  when  the  judgment  was  en- 
tered against  Thoma  in  1903,  and  at  all  subsequent  times.  It 
was  n^Iigence  in  him  not  to  know  what  the  law  was  on  this  sub- 
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jecty  but  in  view  of  the  fact  that  his  exnineat  and  aoooeflafol  ad- 
▼eraaries  appear  also  to  have  overlooked  the  pointy  I  am  nnwill- 
ing  to  plaoe  my  decision  Bolelj  on  this  ground  or  to  reftue  credit 
for  the  disburaemaitB  up  to  and  including  the  Ihizd  triaL 

The  finding  and  report  of  the  learned  referee  will  be  modified 
by  disallowing  $250  of  the  counsel  fee  allowed  by  him,  and 
$889.84,  the  disbursements  of  the  two  appeals  from  the  judg- 
ment rendered  on  the  third  trial,  and  the  account  will  also  be 
surchaiged  with  the  judgments  for  costs  recovered  against  him 
on  said  appeals,  amounting  to  $307.14,  together  with  the  interest 
ihereon. 

The  contentions  of  the  objectants  relative  to  the  management 
by  the  attorney  for  the  administrator  of  the  foreclosure  suit  and 
the  loss  of  the  judgment  owing  to  the  estate  cannot  prevail.  The 
administrator  was  not  obligated  to  bid  at  the  foredoeure  sale 
when  he  was  without  funds  to  do  eoy  and  I  cannot  charge  him 
with  notice  that  his  account  would  be  disapproved  so  as  to  leave 
any  part  of  the  estate  in  his  hands.  The  referee  has  not  found 
die  facts  of  this  matter,  and  he  was  not  duly  requested  to  make 
any  findings  with  relation  thereto.  The  exception  to  his  ''  re- 
fusal "  to  make  such  findings  is,  therefore,  not  a  suitable  founda- 
tion upon  which  to  make  a  decision  in  reversal  of  his  action.  In 
all  other  respects  the  report  of  the  referee  is  confirmed.  The 
administrator  will  be  awarded  commissions,  but  he  will  be 
charged  personaUy  with  the  costs  and  disbursements  of  the  con- 
test 

Decreed  accordingly. 
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Matter  of  the  Estate  of  MiNins  Tihs^  Dieoeaaed. 

{Surrogate's  Court,  Tates  County,  April,  1900.) 
Wills — ImxBPBBTATioK  and  ooNsisuonoN — ^Tebmb  DErnmro  thb  natobb 

Am)  QUAUTT  OF  ESTATSS  OB  INTEBE8T8 — FUTUBB  imTEBBSTS  AND  VXBT* 
INQ,  P088BS8I0N  AKD  ENJOTMBNT — ^DHUBOTIONS  TOB  A  DIYISIOlf. 

Where  a  testator  in  different  clanseB  of  hia  will  gives  a  life  estat* 
in  Ms  real  and  personal  properly,  respectively,  to  the  same  persona 
with  remainder  over  in  each  case  to  the  same  persofls,  which  re- 
mainders are  to  become  vested  in  possession  at  the  same  instant,  hut 
an  application  of  strict  rules  of  construction  to  each  clause  sepa- 
rately would  determine  that,  while  the  remainders  in  the  real  estate 
would  vest  in  interest  at  the  death  of  the  testator,  the  remainders  itt 
the  personal  property  would  not  vest  in  interest  imtil  the  death  of  tha 
primary  legatees  and  would  result  in  an  intestacy  as  to  one-third  of 
the  residue  of  the  personal  estate;  and  where  the  will  further  providea 
that,  in  the  event  of  the  death  of  said  remaindermen  "  before  the  lega- 
cies hereinbefore  bequeathed  or  devised  to  them  become  vested  in  thena 
or  before  the  time  appointed  for  the  distribution  of  the  residue  of  my 
personal  estate,  the  legacies  or  distributive  shares  or  both  of  the  ona 
or  ones  so  dying  shall  not  lapse  but  shall  pass  to  their  children  themi 
surviving  in  ^ual  shares,''  the  legacies  and  remainder  of  the  personal 
estate  vested  upon  the  death  of  the  testator,  and,  upon  the  death  of 
one  of  said  remaindermen,  intestate,  passed  to  his  only  surviving  child 
as  primary  legatee  under  testator's  will  and  were  subject  to  the  trans- 
fer tax  as  part  of  her  estate. 

Appeal  from  an  order  assessing  and  fixing  the  transfer  tax.* 

M.  A.  Learj,  for  appellant,  Mary  &  Ketcham,  as  adminia* 
tratriz ;  John  T.  Knox,  for  respondent,  State  Comptroller. 

'Bajcer,  S. — ^An  order  was  made  by  this  court,  January  16^ 
1909,  upon  reading  the  report  of  the  appraiser  determining  tiie 
value  of  the  property  which  was  transferred  by  the  death  of 
the  decedent  intestate  and  the  amount  of  tax  upon  such  transfer. 

A  notice  of  appeal  from  such  order  by  Mary  &  Ketcham,  a» 
Administratrix,  was  filed  January  21,  1909^  stating  aa  tha 
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grounds  of  appeal  that  ^^  the  appraisal  and  assessment  were 
made  on  property  not  o^nxed  by  Minnie  Tims  at  the  time  of  her 
death,  which  property  is  alleged  to  have  been  received  by  her 
under  the  Eighth  and  ITinth  clauses  of  the  Will  of  William 
Whitwell,  late  of  Geneva,  Ontario  County,  New  York." 

The  issue  made  by  this  notice  of  appeal  is  the  single  ques- 
tion whether  William  Whitwell  expressed  in  his  will  an  inten- 
tion that  the  legacy  in  remainder  to  James  Tims  should  vest 
upon  the  death  of  tlie  testator,  or  should  be  contingent  upon  the 
survivorship  of  James  Tims,  or  his  children,  to  the  time  of  dis- 
tribution. 

If  it  is  a  vested  remainder,  it  was  transferred  by  the  death 
of  Minnie  Tims,  the  only  child  of  James  Tims,  intestate,  to  her 
next  of  kin  and  is  a  taxable  transfer;  if  it  is  a  contingent  re- 
mainder, it  has  lapsed  and  there  has  been  no  transfer. 

The  will  of  William  Whitwell  contains  the  following  provi- 
sions: 

The  first  six  clauses  provide  for  the  payment  of  debts,  etc, 
and  for  certain  spedfic  legacies  and  devises. 

''Seventh.  I  give  and  bequeath  unto  my  nieces  Hannah 
Forden  and  Cornelia  Tims,  the  use  of  all  the  rest,  residue  and 
remainder  of  the  real  estate  of  which  I  shall  die  seized  for  and 
during  the  term  of  their  joint  lives,  and  for  and  during  the 
lifetime  of  the  survivor  of  them,  and  subject  to  said  life  estate 
therein  of  Hannah  Eorden  and  Cornelia  Tims  and  of  the  sur- 
vivor of  them,  I  give  devise  and  bequeath  the  said  rest,  residue 
and  remainder  of  the  real  estate  of  which  I  shall  die  seized  unto 
my  nephews  William  Whitwell  and  James  Tims,  and  unto  my 
nieoe  Cornelia  A.  Bobinson  in  equal  shares  to  them,  their  heirs 
and  assigns  forever. 

"  Eighth.  All  the  rest,  residue  and  remainder  of  the  personal 
estate  of  which  I  shall  die  seized,  I  give  and  bequeath  unto 
CFeorge  A«  Forden  and  Cornelia  Tims  in  trust,  however,  to  in- 
vest the  same  in  such  securities  and  investments  as  to  them 
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shall  seem  best  and  to  keep  the  same  so  invested  for  and  during 
the  joint  lives  of  my  nieces  Kannah  Forden  and  Cornelia  Tims, 
and  for  and  during  the  lifetime  of  the  survivor  of  them,  and 
meanwhile  to  collect  and  receive  the  net  income,  issues  and 
profits  arising  therefrom  and  to  pay  over  the  income  derived 
thor^rom  unto  my  nieces  Hannah  Forden  and  Cornelia  Tims 
in  equal  shares  for  and  during  their  joint  lives  and  at  the  death 
of  either  of  my  said  nieces  to  pay  the  whole  of  said  net  income 
to  the  survivor  for  and  during  the  term  of  her  natural  life,  and, 
at  the  termination  of  the  last  of  said  life  estates,  to  divide  the 
said  remainder  of  my  personal  estate  equally  between  my 
nephews  James  Tims  and  William  Whitwell,  and  my  niece 
Cornelia  A.  Robinson. 

^^  Kinth.  In  the  event  of  the  death  of  James  Tims,  William 
Whitwell  and  Cornelia  A.  Robinson  before  the  legacies  herein- 
before bequeathed  or  devised  to  them  become  vested  in  them  or 
before  the  time  appointed  for  the  distribution  of  the  residue 
of  my  personal  estate,  the  legacies  or  distributive  shares  or  both 
of  the  one  or  ones  so  dying  shall  not  lapse  but  shall  pass  to  their 
children  them  surviving  in  equal  shares.'' 

William  Whitwell,  the  testator  died  March  27,  1899. 

James  Tims  died,  intestate,  August  27,  1899,  leaving  but 
one  child,  Minnie  Tims,  who  died,  intestate,  July  19,  1908, 
and  was  fifty  years  of  age  at  the  time  of  her  death. 

Hannah  Forden,  one  of  the  two  primary  beneficiaries  under 
the  seventh  and  eighth  clauses  of  the  will,  survives,  and  was 
sixty-five  years  of  age  at  the  death  of  Minnie  Tims. 

It  must  be  conceded  that,  if  the  only  evidence  we  have  of  the 
intention  of  the  testator  is  that  contained  in  the  eighth  clause 
of  the  will,  the  bequest  in  remainder  therein  to  James  Tima 
would,  upon  a  strict  application  of  the  rules  of  construction, 
lapse  in  the  event  of  his  death  prior  to  that  of  the  primary 
legatees ;  for  it  is  a  bequest  of  a  future  interest,  not  directly  to 
James  Tims,  but  indirectly,  through  the  exercise  of  powers  con- 
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ferred  upon  trastees;  and  sarviTonliip  to  the  tima  of  diatribor 
tion  is  an  essential  condition  to  the  acquisition  of  an  interest  in 
the  subject  of  a  gift  so  bequeathed.  Warner  t.  Dnrant,  76  TS* 
Y.  133 ;  Matter  of  Baer,  147  id.  848. 

This  ral^  however^  has  many  exceptions  and  is  seldom  alona 
relied  upon  (Clark  v.  Cammann,  160  N.  Y.  317-327)  and  is 
always  subordinate  to  the  primary  rule  of  construction,  that 
the  construction  shall  follow  the  intent  to  be  collected  from  the 
whole  will,  and  that  the  intention  of  the  testator  so  ascertained 
must  prevail,  and  that  general  rules  of  construction  must  give 
way,  when,  on  a  consideration  of  the  general  scheme  of  the 
will,  or  of  special  clauses  or  provisions,  their  application  would 
in  particular  cases  defeat  the  intention.  Goebel  v.  Wolf,  113 
N.  Y.  406;  Matter  of  Embree,  9  App.  Div.  602;  aflfd.  154  N. 
Y.  778. 

By  the  seventh  clause  of  his  will,  this  testator  devises  "  all 
tho  rest,  residue  and  remainder  "  of  his  real  property  to  Han- 
nah Forden  and  Cornelia  Tims  during  their  lives,  with  a  vested 
remainder  over  to  William  Whitwell,  James  Tims  and  Cornelia 
A.  Bobinson. 

By  the  eighth  clause  of  his  will  the  testator  bequeaths  '^  all 
the  rest,  residue  and  remainder''  of  his  personal  property  to 
trustees,  they  to  pay  the  income  therefrom  to  the  same  primary 
beneficiaries  named  in  the  seventh  clause,  with  a  remainder 
over  to  the  same  remaindermen  named  in  the  seventh  clause^ 
which  last  remainder  unexplained  would  be  a  contingent  re- 
mainder. 

In  other  words,  the  testator  in  different  clauses  of  his  will 
gives  a  life  estate  in  his  real  and  personal  property  to  the  same 
persons,  with  remainder  over  to  the  same  persons,  which  re- 
mainders are  to  become  vested  in  possession  at  the  same  instant ; 
but  an  application  of  the  strict  rules  of  construction  to  each' 
dause,  separately,  would  determine  that,  while  the  remainder  in 
the  real  estate  would  vest  in  interest  at  the  death  of  the  testa- 
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tor,  the  remainder  in  the  personal  property  would  not  vest  in 
interest  nntil  the  death  of  the  primary  l^atees,  for  the  reason 
that  the  remainder  in  the  real  property  is  given  directly  to  the 
remainderman,  and  the  remainder  in  the  personalty  is  giv^m 
indirectly,  through  trustees,  with  instructions  to  **  divide." 

If  this  was  the  intention  of  the  testator,  upon  the  death  of 
James  Tims  or  either  of  the  remaindermen  before  the  time  for 
^distribution,  he  would  have  died  intestate  as  to  one-third  of  the 
$75,000  residue  of  his  personal  property. 

Was  this  the  intention  of  the  testator !  Or  was  it  his  inten- 
tion that  JTames  Tims  should  have  like  interests  in  the  real  and 
personal  estates;  and  did  the  testator  create  the  trust,  not  for 
the  purpose  of  vesting  in  the  trustees  the  remainder  of  the  per- 
gonal estate  and  thereby  defeating  a  vested  right  in  the  remain- 
dermen, but  for  the  purpose  of  securing  the  preservation  of  so 
large  an  estate  and  the  payment  of  the  income,  so  creating  a 
power  in  trust  rather  than  a  title  in  trust,  as  was  held  to  be 
the  intention  of  the  will  under  consideration  in  Steinway  v. 
Bteinway,  163  N.  Y.  183,  and  for  the  convenience  of  the  estate, 
as  was  held  to  be  the  intention  in  Matter  of  Embree,  supra  9 

I  believe  the  answer  is  found  in  the  ninth  clause  of  the  will; 
for  there  the  testator  provides,  in  substance,  that  the  legacy  be- 
<]ueathed  (eighth  clause)  or  devised  (seventh  clause)  shall  not 
lapse  in  the  event  of  the  death  of  James  Tims  before  they  be- 
<^me  vested  in  him,  or  before  the  time  appointed  for  tiie  dis- 
tribution of  the  corpus  of  the  personal  property,  but  shall  pass 
to  his  surviving  children ;  and  it  indicates  that  the  testator  was 
thoughtful  lest,  in  establishing  a  trusteeship  for  the  convenience 
of  the  personal  estate,  his  intention,  that  James  Tims  and  the 
others  should  take  a  vested  estate  in  the  remainder,  migiht  be 
defeated ;  and  so  he  adds  this  ninth  clause  and  attempts  to  pro- 
vide  for  the  only  possible  contingency'  which  could  defeat  the 
Testing  of  the  remainder. 

It  is  significant  that  the  testator  directs  that  the  legacies,  or 
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difltribative  BhareB,  or  hoth,  shall  pas$  to  the  children,  instead 
of  using  the  language  of  the  eighth  clause  and  directing  the  trus- 
tees to  divide  the  distributiye  shares  among  the  children. 

The  ninth  clause  clearly  refers  both  to  the  bequest  in  re- 
mainder given  in  the  eighth  clause  of  the  will  and  to  the  devise 
in  remainder  given  in  the  seventh  dause,  and  I  believe,  ex- 
presses the  intention  that  the  personal  and  real  estate  in  re- 
mainder shall  be  given  to  the  same  persons,  flow  through  the 
dame  channels  and  vest  in  interest  at  the  same  time. 

He  speaks  of  the  death  of  James  Tims  and  others  before  the 
time  of  vesting,  or  before  the  time  of  distribution,  as  though 
thej  would  be  different  periods. 

If  it  was  the  intention  of  the  testator  that  the  remainder 
should  vest  at  a  period  other  than  the  time  of  distribution,  it 
must  follow  that  it  was  his  intention  that  the  estates  in  re- 
mainder would  become  vested  interests  at  his  death. 

The  words  "but  shall  pass  to  their  surviving  children  in 
equal  shares  "  are  not  words  of  limitation ;  they  do  not  refer  to 
the  quality  of  the  estate  given,  but  they  multiply  the  persons  in 
whom  the  estates  may  vest,  and  give  emphasis  to  the  intention 
of  the  testator  that  the  gifts  shall  not  lapse,  but  pass  to  the  sur- 
viving  children,  as  primary  legatees  and  devisees  in  remainder, 
and  not  as  representatives  by  way  of  substitution ;  for  the  chil- 
dren were  to  take,  even  if  their  parent  died  before  the  testator. 
Matter  of  Barker,  45  Hun,  294 ;  affd.  113  N.  Y.  366  (opinion 
more  fully  stated  in  Thompson  Estates,  1460) ;  Clark  v.  Good- 
ridge,  51  Misc.  Bep.  140 ;  Smith  v.  Edwards,  88  N.  Y.  92 ; 
Matter  of  Dillon,  60  Misc.  Bep.  636. 

It  is  the  *^  legacies  or  distributive  shares  "  of  the  ones  dying 
which  the  testator  says  shall  "pass,"  as  though  the  ones  so 
dying  were  to  be  possessed  of  and  own  such  legacies  or  shares 
before  the  period  of  distribution ;  and  the  trustees  were  not  to 
take  a  title,  but  a  power  in  trust,  as  the  trustees  took  in  Stein- 
way  V.  Steinway,  supra. 

10 
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Having  reached  the  conclusion  that  Minnie  Tims  was  a  pri* 
mary  legatee  in  remainder^  my  conclusion  that  the  will  ex* 
presses  the  intention  of  the  testator  that  such  legacy  should  be 
a  vested  right  is  further  supported  by  the  rule  laid  down  in 
Matter  of  Brown,  154  N.  Y.  313. 

In  that  case,  the  trustees  at  the  termination  of  the  life  estate 
were  directed  to  equally  divide  the  corpus  of  the  estate  between 
the  children  of  the  testator's  two  daughters,  one-half  to  the  chil- 
dren of  each. 

The  Court  of  Appeals,  in  subsequently  discussing  this  case  in 
Clark  V.  Cammann,  160  N.  Y.  315,  said:  "It  will  be  ob- 
served in  that  case  (Matter  of  Brown)  there  were  no  words  of 
survivorship  used  with  reference  to  the  grandchildren,  such  as 
their  descendants,  or,  such  as  then  survive;  which  were  import- 
ant considerations  in  determining  the  meaning  of  that  will  and 
induced  us  to  hold  that  under  the  statute,  the  estate  vested  in 
the  grandchildren,  they  all  being  alive  at  the  death  of  the  testa- 
tor, and  having  an  immediate  right  of  possession  upon  the  de- 
termination of  the  life  estate. 

"  In  the  will  we  now  have  under  consideration  (Clark  v. 
Cammann),  the  provision  materially  differs.  ^  And  from  and 
inmiediately  after  her  decease,  upon  trust,  to  pay  over  and  di- 
vide said  principal  sum  of  $10,000  unto  and  among  all  her  chil- 
dren, share  and  share  alike.' 

"  Had  the  testator  stopped  here,  we  would  have  regarded  this 
wiU  to  be  in  substance  the  same  as  in  the  Brown  case,  ahd 
should  not  have  hesitated  to  hold  that  the  legacies  vested  in  the 
sons ;  but  the  testator  proceeds — ^  and  to  their  lawful  represen- 
tatives forever,  as  tenants  in  common,  per  capita,'  etc." 

It  will  be  observed  that  the  testator  in  the  will  under  con- 
sideration does  not  say  that,  in  the  event  of  the  death  of  the 
legatees  in  remainder  before  the  time  for  distribution,  the 
legacies  shall  pass  to  the  children  surviving  at  the  time  of  dis- 
tribution, but  to  the  children  surviving  the  death  of  the  legatee^ 
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He  makes  no  provision  for  a  distribution  of  the  estate  in  re- 
mainder in  the  event  of  the  death  of  any  of  the  children  of  his 
nephew  or  nieces  after  the  death  of  their  parents  and  before  the 
time  of  distribution,  although  it  appears  that  Minnie  Tims,  the 
only  child  of  James  Tims,  was  but  fifteen  years  younger  than 
TTanniili  Forden,  one  of  the  primary  legatees,  and  was  upward 
of  forty  years  of  age  at  the  death  of  the  testator. 

It  would  have  been  very  natural  for  the  testator  to  have  so 
provided,  if  it  was  his  intention  that  only  the  children  surviv- 
ing to  the  time  of  division  should  participate  in  the  division. 
Goebel  v.  Wolf,  supra* 

This  will  is  distinguished  from  that  in  Matter  of  Baer,  supra, 
for  the  provision  there  was  that  the  remainder  be  conveyed  ^'  to 
the  children  and  lawful  heirs  of  my  brother/*  Here  the  re- 
mainder is  to  pass  to  the  children  only  of  James  Tims  and  not 
to  any  other  of  his  heirs. 

It  is  apparent  that  it  was  the  contemplation  of  the  testator 
that  the  estates  in  remainder  should  vest,  subject  to  the  life 
estates  created  by  him  at  the  time  of  his  death,  either  in  his 
nieces  or  nephews,  or,  in  the  event  of  the  death  of  either  of  them 
before  his  death  or  before  the  time  of  distribution,  in  their  chil* 
dren  them  surviving  as  primary  legatees  in  remainder;  that, 
when  his  testamentary  labors  were  ended,  he  believed  that  the 
distribution  of  his  estate  had  been  provided  for ;  that  the  legacy 
to  James  Tims  would  not  lapse  in  the  event  of  his  death,  or 
that  of  his  children,  but  would  pass  on  through  the  channel  in 
which  he  had  directed  it  and  would  not,  in  any  event,  be  di* 
verted  from  that  channel  to  wander  uncertainly  through  the 
intestate  laws,  back  through  himself,  to  his  xmknown  next  of 
kin ;  that  no  construction  of  his  will  would  sustain  a  conclusion 
that  he  died  intestate  as  to  the  $75,000  of  his  property,  and  that 
such  an  intent  could  not  be  implied  as  to  his  will  by  the  hap* 
pening  of  any  subsequent  events,  or  by  the  application  of  a 
technical  rule  of  construction. 


148     SURROGATE'S  COUBT  EEPOBTS. 

« 

At  the  testator's  death  there  was  no  contingenoy  in  this 
legacy. 

Neither  the  persona  to  whom,  nor  the  event  upon  which  their 
estate  was  limited,  was  uncertain ;  the  legacy  in  remainder  waa^ 
therefore,  both  under  the  rules  referred  to  as  well  as  under 
the  statute,  a  vested  and  not  a  contingent  estate. 

A  remainder  is  not  to  be  construed  as  contingent  in  any  case 
where  it  may  be  vested  consistently  with  the  intention  of  the 
testator.    Embury  v.  Sheldon,  68  N.  T.  227-236. 

The  rule  is  well  settled  that  a  very  cZear  intention  must  be  in* 
dicated  to  postpone  the  vesting  under  a  residuary  bequest,  if  in* 
testacy  is  to  result,  or  such  may  be  its  effect  Miller  v.  Von 
Schwarzenstein,  61  App.  Div.  18. 

.  The  law  favors  such  a  construction  of  a  will  as  wiU  avoid 
disinheritance  of  remaindermen  who  may  happen  to  die  before 
the  termination  of  a  precedent  estate.  Connelly  v.  CyBrien^ 
166  K  T.  406. 

The  order  appealed  from  should  be  affirmed. 

Order  affirmed. 


Matter  of  the  Appraisal  of  the  Estate  of  Mabul  R  Stasbuoi^ 
Under  the  Acts  Relative  to  Taxable  Transfers  of  Property.* 

{8unrogai€^9  Court,  Wetiehester  County,  April,  1909.) 

Taxes — ^Inhsbitancb  and    TBAiraraa    taxes — ^AssEssMEirr— Apfraisait^ 
DEDUcnoN  or  value  of  estate  bt  cubtest. 

Where  a  wife  diee  intestate  her  husband's  right  of  curtesy  in  her  rest 
estate  should  he  deducted  from  the  amount  of  her  estate  before  fixing 
the  transfer  tax  thereon. 
Affirmed  137  App.  J>ir.  243. 

Appeal  from  an  order  confirming  the  report  of  the  transfer 
tax  appraiser. 

J.  Mortimer  Bell,  for  appellant  and  administrator;  John  J. 
Sinnott,  for  State  Comptroller. 

•See  note  on  Curtesy,  p.  266.  -        ' 
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MiLUUED,  S. — ^This  is  an  appeal  from  an  order  confirming 
a  report  of  the  transfer  tax  appraiser  and  fixing  the  transfer  tax 
on  the  estate  of  Maria  B.  Starbuck,  deceased.  The  only  ques« 
tion  to  be  decided  by  me  is  whether  or  not  the  value  of  the  hna- 
band's  right  of  curtesy  in  the  imdisposed  of  real  estate  of  his 
wife  should  be  deducted  from  the  amount  of  the  estate  left  by 
her  before  fixing  the  tax,  or  whether  it  shall  be  taxed  as  a  part 
thereof.  It  is  admitted  that  the  appellant,  G.  Fred  Starbuck, 
was  the  husband  of  Maria  B.  Starbuck,  deceased ;  that  she  died 
seized  of  certain  real  property  in  the  city  of  Mt.  Vernon ;  that 
children  were  bom  alive  of  the  marriage  and  that  tihe  said  Maria 
B.  Starbuck  is  now  dead.  There  can,  therefore,  be  no  question 
in  this  case  that  all  of  the  requisites  necessary  to  give  the 
husband  the  right  of  curtesy  existed.  That  he  has  such  a  right 
has  not  been  disputed  by  the  appraiser,  and  is  admitted  in  the 
Comptroller's  brief.  It  is  a  cause  of  great  surprise  to  me,  to 
say  the  least,  to  find,  at  this  late  date,  that  no  decision  upon  this 
subject  has  ever  been  rendered  and  that  the  question  is  to  be 
decided  by  me  apparently  for  the  first  time.  Burrill's  Law 
Dictionary,  volume  1,  page  412,  referring  to  curtesy,  says  it  is : 
^  An  estate  to  which  a  man  is  by  law  entitled,  on  the  death  of 
his  wife,  in  the  lands  or  tenements  of  which  she  was  seized 
during  the  marriage  in  fee  simple  or  fee  tail,  provided  he  had 
issue  by  her,  bom  alive,  during  the  marriage,  and  capable  of 
inheriting  her  estate." 

It  further  says :  *^  It  is  a  species  of  freehold  estate,  and  not 
an  inheritance,  and  equally  known  to  English,  Scotch  and 
American  law."    Citing  4  Kent  Com.  27,  28. 

Prior  to  the  Married  Women's  Acts  of  1848,  1849  and  1861, 
the  husband  had  the  absolute  right  to  the  wife's  property  dur- 
ing his  life;  but,  after  the  passage  of  these  acts,  the  wife  had 
the  right  to  sell  and  dispose  of  her  property  the  same  as  if  she 
was  a  feme  sole.  By  the  provisions  of  these  acts,  therefore,  the 
>rif e  had  the  right  to  cut  off  and  defeat  the  husband's  right  of 
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curtesy,  either  by  will  or  deed,  if  she  saw  fit  to  do  so ;  in  other 
words,  the  husband's  right  of  curtesy  still  existed,  subject,  how* 
ever,  to  the  right  of  the  wife  to  divest  him  of  it  by  will  or  deed* 

^'  The  husband's  estate  is  not  derived  merely  out  of  the  esr 
tate  of  the  wife,  but  is  created  by  law,  and  is  tacitly  annexed  to 
the  gift,  and  so  continues  as  an  incident  of  the  estate  created, 
notwithstanding  the  termination  thereof  by  the  happening  of 
the  specified  event"    Hatfield  v.  Sneden,  64  K  Y.  280. 

*^  The  common  law  rights  of  a  husband  as  tenant  by  the 
curtesy  are  not  affected  by  the  Acts  of  1848  and  1849,  for  the 
more  effectual  protection  of  the  property  of  married  women,  as 
to  the  real  estate  of  the  wife  undisposed  of  at  her  death."  Hat- 
field V.  Sneden,  64  K  Y.  280. 

This  seems  to  be  the  only  authority  upon  this  question,  but 
it  has  never  been  criticised  or  disputed  in  any  way ;  and  the  con- 
clusion is  inevitable  that,  if  the  right  of  curtesy  was  not  affected 
by  the  acts  above  referred  to,  it  must  still  exist,  as  it  did  origi- 
naUy.  The  Married  Women's  Acts  above  referred  to  were  re- 
pealed by  chapter  272  of  the  Laws  of  1896,  known  as  the 
I>amestic  Eelations  Law;  and  the  provisions  of  those  acts  aie 
now  embodied  in  section  20  of  said  Domestic  Relations  Law* 
In  addition  to  the  case  of  Hatfield  v.  Sneden,  above  referred 
to,  which  holds  that  the  husband's  estate  of  curtesy  is  not  de- 
rived out  of  the  estate  of  the  wife,  but  is  created  by  law,  I  might 
in  this  connection  call  attention  to  the  fact  that  the  general 
rule  of  descent  of  real  property  in  this  State  makes  no  refer- 
ence whatever  to  the  right  of  curtesy,  but  disposes  of  the  real 
estate  of  an  intestate  as  follows : 

^^  Section  281.  General  Rule  of  Descent  Real  property  of 
ft  person  who  dies  without  devising  the  same  shall  descend : 

^'  1.  To  his  lineal  descendants. 
:    ^'  2.  To  his  father. 
'    *^  3.  To  his  mother ;  and 
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"  4.  To  his  collateral  relatiyes^  as  prescribed  in  the  follow- 
ing sections  of  this  Artide/' 

The  right  of  curtesy,  however,  is  recognized  in  this  same  Beal 
Property  Law  (chapter  647  of  the  Laws  of  1896),  and  at  the 
«nd  of  section  280  the  following  provision  will  be  found: 
'^  this  Axtide  does  not 'affect  a  limitation  of  an  estate  by  deed 
or  will,  or  tenancy  by  the  curtesy  or  dower.'' 

It  must  be  evident  that,  if  the  right  of  curtesy  was  an  in- 
heritance, it  would  be  provided  for  in  section  281  above  set 
forth;  but  no  mention  whatever  is  made,  and  it  would,  there- 
fore, be  otherwise  disposed  of,  were  it  not  for  the  common  law 
right  which  is  still  recognized  by  the  above  quotation  from  sec- 
tion 280.  Section  220  of  chapter  908  of  the  Laws  of  1906, 
provides  as  follows : 

''  Taxable  transfers.  A  tax  shall  be  and  is  hereby  imposed 
upon  the  transfer  of  any  property,  real  or  personal,  of  the  value 
of  $500  or  over  or  of  any  interest  therein  or  income  therefrom 
in  trust  or  otherwise,  to  persons  or  corporations  not  exempt  by 
law  from  taxation  on  real  or  personal  property  in  the  following 


''  1.  When  the  transfer  is  by  will  or  by  the  intestate  laws  of 
this  State  from  any  person  dying  seized  or  possessed  of  the 
property  while  a  resident  of  the  State." 

There  are  other  provisions  of  this  section,  but  all  of  them 
refer,  except  in  the  case  of  a  transfer  made  during  the  lifetime 
of  a  person,  to  a  transfer  by  will  or  the  intestate  laws  of  the 
State;  and,  as  above  shown,  the  husband's  right  of  curtesy  is 
not  acquired  by  him  by  will,  or  by  reason  of  the  intestate  laws, 
but  is  a  conmion  law  right  which  during  the  lif etiitne  of  his 
wife  was  initiate,  but  which  after  her  death  became  consum- 
mate, and  his  right  to  Ihe  same  could  not  have  been  questioned 
from  the  time  that  his  wife  was  seized  of  the  property  and 
their  children  were  bom  alive,  unless  the  wife  saw  fit  to  dispose 
of  the  same  by  will  or  deed.    In  this  case,  having  failed  to  do 
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either^  the  husband's  right  to  the  same  dates  back  to  the  time 
when  these  conditions  existed,  and,  although  his  right  to  poft- 
session,  owing  to  her  right  to  divest  him  if  she  saw  fit,  must  ba 
postponed  until  her  death,  still  it  nevertheless  existed  and  oould 
be  taken  away  in  no  other  way.  The  Court  of  Appeals^  in  Matr 
ter  of  Gould,  156  IS.  Y.  423,  have  thus  defined  the  meaning 
of  the  word  '^  transfer :"  ^^  The  word  '  transfer '  in  the  act  in 
relation  to  taxable  transfer  of  property  is  used  in  its  ordinary 
legal  signification,  namely,  that  the  owner  of  a  thing  delivers  it 
to  anotiher  with  the  intent  of  passing  the  rights  which  he  haa 
in  it  to  the  latter.''  It  is  quite  evident  from  this  definition  that 
no  transfer  was  made  by  the  wife  of  the  right  of  curtesy  claimed 
by  the  husband  in  this  case. 

There  is  only  one  other  point  raised  in  this  case  which  I 
consider  neoessaiy  to  pass  upon  at  this  time.  It  is  claimed  by 
the  respondent  that,  in  order  to  entitle  the  appellant  to  relief, 
he  must  show  that  the  property  claimed  to  be  exempt  is  spe^ 
cifically  made  so  by  statute.  I  think  he  is  wrong  in  this  state- 
ment. This  would  be  so  in  reference  to  a  general  tax  law,  but 
the  collateral  inheritance  tax  is  looked  upon  as  a  special  tax, 
reaching  only  special  cases  and  affecting  only  special  classes  of 
persons.  The  decisions  submitted  by  the  respondent,  read  with 
this  distinction  in  view,  will  show  that  he  is  wrong  in  applying 
them  to  this  case. 

The  Court  of  Appeals,  in  Matter  of  Enston,  113  N.  Y.  174, 
referring  to  this  act,  say :  ^*  The  tax  imposed  by  this  act  is  not 
a  common  burden  upon  all  the  property  or  upon  the  People 
within  the  State.  It  is  not  a  general  but  a. special  tax,  reach- 
ing only  to  special  cases  and  affecting  only  a  special  class  of 
persons.  The  executors  in  this  case  do  not,  therefore,  in  any 
proper  sense,  claim  exemption  from  a  general  tax  or  a  common 
burden.  Their  claim  is  that  there  is  no  law  which  imposes 
such  a  tax  upon  the  property  in  their  hands  as  executors.  If 
they  were  seeking  to  escape  from  general  taxation,  or  to  be  es- 
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empted  from  a  oommon  burden  impoeed  upon  the  People  of  the 
State  generally,  then  the  authorities  cited  by  the  learned  ooun- 
sel  for  the  People,  to  the  effect  that  an  exemption  thuB  claimed 
must  be  clearly  made  out,  would  be  applicabla  But  the  execu- 
tors come  into  court  claiming  that  the  special  taxation  provided 
for  in  the  law  of  1885  is  not  applicable  to  them,  or  the  property 
which  they  represent  In  such  a  case  they  have  the  right,  both 
in  reason  and  in  justice,  to  claim  that  they  shall  be  clearly 
brought  within  the  terms  of  the  law  before  they  shall  be  sub- 
jected to  its  burdens.  It  is  a  well-established  rule  that  a  citizen 
cannot  be  subjected  to  special  burdens  without  the  clear  warrant 
of  the  law." 

To  the  same  effect,  see  Matter  of  Kennedy,  113  App.  Div. 
4 ;  Matter  of  Miller,  77  id.  478 ;  Matter  of  Vassar,  127  K  T. 
12. 

While  there  has  been  no  decision  exempting  the  right  of  cur- 
tesy from  taxation,  my  attention  has  been  called  to  a  decision 
which  exempted  the  value  of  a  right  of  dower  of  a'  widow  in 
her  husband's  real  estate ;  and,  as  far  as  this  is  authority,  I  can- 
not help  but  feel  that  it  substantiates  this  decision,  because  the 
husband's  right  of  curtesy  is  as  much  his,  as  the  widow's  right 
of  dower  is  hers,  except  for  the  fact  that  the  wife  has  the  right 
to  divest  him  of  it  by  will  or  deed  if  she  sees  fit  so  to  do ;  but, 
when  she  fails,  as  in  this  case,  to  make  any  disposition  of  the 
property  and  dies  intestate,  then  the  right  of  curtesy  in  the  hus- 
band becomes  his  without  the  power  of  any  one  to  change  it 
It  follows  that  the  order,  heretofore  made,  assessing  and  fixing 
the  transfer  tax  upon  the  estate  of  Maria  B.  Starbuck  should 
be  reversed  and  the  same  remitted  to  the  appraiser  for  modifica- 
tion, in  accordance  with  this  opinion. 

Decreed  accordingly. 
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Matter  of  the  Judicial  Settlement  of  the  Accoimt  of  William 
H.  KouwsisrHovsir  as  sole  Executor  of  the  Last  Will  and 
Testament  of  ANTHOirr  Cabet^  Deceased. 

{SvrrogaU^s  Court,  Kings  Oauniy,  April,  1909.) 

lEZBCUTOBS  AlTD  ADMINIBTftATOBS — ^DlSTBIBUTION  AND  DISPOSAL  Or  PSB80NAL 

XSTATB — Funds,  assets  and  sscuBrnEs  vob  distbibution  and  id  pat 

XJBGACIES — ^LlABZLITT  OT  BBALST — ^ReNTS  OOLLBOISD  BT  KZBOUTOB. 

Where,  at  the  time  of  the  making  of  a  will  deviaing  and  bequeathiBg 
to  testator'a  children  in  equal  shares  all  the  residue  and  remainder 
of  his  estate,  his  holdings  of  real  and  personal  estate  were  such  as 
to  demonstrate  an  intention  that  the  realty  should  he  charged  with 
the  payment  of  specific  legacies  amounting  to  $100,000  in  case  of  ds- 
ileiency  of  personal  assets,  a  suheequent  clause  of  the  will  that^  in  soeh 
contingency,  the  children  should  take  the  residuary  estate  in  certain 
other  specified  proportions  must  be  disregarded. 

Bentals  received  by  the  executor  under  a  provision  giving  him  fall 
power  to  lease  or  convey  any  or  all  the  testator's  real  estate  are 
applicaUe  to  the  payment  of  the  specific  legacies. 

Proceeding  upon  the  judicial  settlement  of  the  account  of  an 
^executor. 

Van  Wyck  &  Mjgatt,  for  petitioner. 

Ebtoham,  S. — ^Upon  the  settlement  of  the  executor's  account 
it  becomes  necessary  to  determine  whether  certain  specific 
legacies  were  charged  upon  both  personal  and  real  estate. 

The  will  contains  six  legacies^  amounting  to  $100,000.  It 
ihen  proceeds: 

''  Seventh.  All  the  rest,  residue  and  remainder  of  my  prop- 
erty and  estate  I  give,  devise  and  bequeath  to  my  children 
•equally. 

''  Eighth.  If  my  estate  should  not  be  sufficient  to  pay  these 
legacies  I  direct  that  my  children  share  in  my  residuary  estate 
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in  the  proportioiiB  as  follows^  namelj,  John  and  Joseph  one- 
fifth  each  and  each  of  the  others  one-tenth. 

'^  Ninth.  I  give  my  executors  or  executor  for  the  time  heing 
full  power  and  authority  to  sell  and  convey  or  lease  any  or  all 
of  my 'real  estate." 

Under  the  power  to  lease,  the  executor  has  reoeived  rentals, 
the  disposition  of  which  requires  the  determination  of  the  ques* 
tion  above  stated. 

The  testator's  holdings  of  real  and  personal  estate  at  the  time 
when  the  will  was  made  were  such  as  to  demonstrate  an  inten- 
tion that  the  lands  were  to  be  devoted  to  these  legacies,  in  so 
far  as  the  personal  estate  was  insufficient  for  the  purpose,  un- 
less such  intention  is  forbidden  by  the  eighth  paragraph  (quoted 
supra. 

The  rule  which  is  stated  as  one  which  admits  of  no  excep- 
tion in  the  construction  of  written  instruments  is  that  ^'  Where 
an  estate  is  given  in  one  part  of  an  instrument  in  clear  and 
decisive  terms,  such  estate  cannot  be  taken  away  or  cut  down 
by  raising  a  doubt  upon  the  extent  or  meaning  or  application 
of  a  subsequ^it  clause,  nor  by  inference  therefrom  nor  by  any 
subsequent  words  that  are  not  as  clear  and  decisive  as  words 
of  the  clause  giving  that  estate.''  Roseboom  v.  Boseboom,  81 
N.  T.  856,  369. 

In  Benson  v.  Corbin,  145  N.  Y.  &51,  it  is  said :  ^'  Where 
there  is  primarily  a  clear  and  certain  devise  of  a  fee,  about 
which  the  testamentary  intention  is  obvious  and  without  am- 
biguity, the  estate  thus  given  will  not  be  cut  down  or  lessened 
by  subsequent  words  which  are  ambiguous  or  of  doubtful  mean- 
ing. If  a  slight  circumstance  or  a  slender  reason  will  in  or- 
dinary cases  prevent  the  application  of  the  general  rule  (that 
words  referring  to  *^  death  "  are  construed  to  mean  '^  death  dui> 
ing  ^e  lifetime  of  the  testator ''),  the  circumstance  or  the  rea- 
son must  be  strong  and  decisive  where  the  construction  collides 
a  plain  devise  in  fee,  and  forces  a  change  of  its  terms  by 
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cutting  it  down  to  a  lesser  estate.  We  do  not  easily  trade  a  cer- 
tainly for  a  doubt.'* 

Under  the  rule  stated  in  these  cases^  the  eighth  paragraph 
must  be  disregarded.  Orammaticallj^  it  contains  nothing  of  a 
dispositive  character^  since  it  only  affects  to  dispose  of  a  residue 
in  case  there  is  none.  If  it  were  sought  to  import  into  this 
paragraph  a  meaning  which  its  terms  refuse  to  yield,  any  effort 
to  make  use  of  such  constructive  meaning  to  cut  down  the  dear 
and  precise  gift  of  the  residue  contained  in  the  seventh  para* 
graph  would  be  forbidden  by  the  cases  cited. 

So  far  as  personal  property  was  inadequate  for  the  payment 
of  the  legacies  the  testator  charged  the  same  upon  his  real  estate, 
and  the  decree  should  provide  that  the  rentals  which  the  execu- 
tor has  received  under  the  power  given  to  him  by  the  will  be 
applied  to  the  payment  of  the  legacies. 

Decreed  accordingly. 


Matter  of  lihe  Judicial  Settlement  of  the  Account  of  Proceed- 
ings of  Fbangis  Sohlosseb  as  Administrator  of  Euzabstbi 
Soiiix)S8EB^  Deceased. 

(Burrogate^a  Court,  Weatohesier  County,  April,  1900. 

SUBBOOATES'  OOTTBTS — ^PllOCBDUBB  AND  BEVIEW — OsiffiBS  AND  DBCBFITfl  ■ 
OPENINOy  YAOAUNG  AND  COBBBCTING — QBOUNDB — EbBOBS  OF  LAW  OE 
FACT. 

Where  by  miscanstniction  of  law  part  of  the  estate  of  an  intestate 
•oryiTed  only  by  cousins  and  descendants  of  deceased  cousins  waa 
decreed  to  be  paid  to  the  descendants  of  the  deceased  cousins,  the 
error  should  be  reviewed  by  an  appeal  and  not  by  a  motion  to  open 
and  modify  the  decree. 

Motion  to  open  and  modify  decree. 

Emile  A.  Hassey,  for  petitioner ;  Thornton  &  Earle^  for  Law- 
zence  Schlosser^  Olara  iSchlosser  and  Marie  Hicks  in  oppoei^ 
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tion;  Wilson  &  Wallis,  for  Balph  L.  BaTmond  and  others^  in 
opposition. 


Mtt.t.abd^  S. — This  is  a  motion  made  on  behalf  of 
Schlosser,  Louis  Sehlosser  and  Bemhard  HofP,  first  oonsins  of 
the  deceasedi  to  reopen  and  resettle  decree  dated  May  4^  1908^ 
and  entered  May  9,  1908,  bj  changing  therein  the  distribution 
made  of  the  estate  in  that  decree. 

The  ground  urged  in  behalf  of  the  motion  is,  as  appears  from 
the  petition  verified  November  16, 1908 : 

''  That  since  the  Tnalriug  and  entering  of  said  decree  peti* 
tioner  has  been  informed  by  his  attorney,  Emile  A.  Hassey> 
and  verily  believes  it  to  be  true,  that  his  said  attorney  was  mis- 
taken as  to  the  law  applicable  to  the  distribution  of  said  estate, 
and  that  said  decree  was  entered  upon  the  erroneous  interpreta- 
tion of  the  statute  of  distributions  by  his  said  attorney,  in  that 
said  attorney  was  then  of  the  opinion  that  the  law  directed  the 
distribution  of  said  intestate's  estate  to  and  among  her  cousins 
of  the  first  and  second  degree,  and  that,  in  said  distribution, 
the  second  cousins  took  by  representation  the  share  of  their  de- 
ceased parent's  ancestor.  That  this  was  the  view  also  held  by 
ihe  other  attorneys  who  appeared  in  this  matter,  and  the  decree 
herein  was  prepared  and  entered  by  petitioner's  attorneys  ac- 
cordingly, the  said  other  attorneys  assenting  thereto.  That,  as 
deponent  has  since  been  informed  by  his  said  attorney,  by  an 
amendment  to  the  statute  of  distribution  of  intestate's  estates, 
viz. :  Section  2732  of  the  Code  of  Civil  Procedure,  subdivision 
12,  '"No  representation  shall  be  admitted  among  collaterals 
after  brothers'  and  sisters'  descendants,'  which  went  into  effect 
May  12th,  1905,  the  second  cousins  of  said  deceased  were 
barred  out  and  excluded  from  participating  in  the  distribution 
of  said  intestate's  personal  estate,  and  that,  therefore,  the  second 
cousins  of  said  deceased,  namely,  Lawrence  Sehlosser,  Clara 
Sohlosser,  Marie  Hicks,  Balph  L.  Baymond,  Cortland  SL  Bay- 


158     SUKROGATE'S  COURT  REPORTS. 

mond  and  Marie  A.  Zuber^  were  not  entitled  to  any  portion  or 
interest  in  the  personal  estate  of  said  Elizabeth  Schlosser^  de- 
ceased^ but  that  the  entire  personal  estate  of  said  decedent  is 
distributable  only  amongst  the  first  cousins  of  said  decedent.'' 

Whether,  as  a  matter  of  law,  the  distribution  made  in  the 
decree  is  erroneous  and  wrong,  owing  to  a  mistake  in  the  con- 
struction of  the  law,  is,  to  my  mind,  at  this  time,  immateriaL 
The  facts  are  that  the  decree  referred  to  was  presented  to  the 
court  by  the  attorney  for  the  petitioner  in  this  proceeding ;  that 
said  attorney  also  represented,  as  was  conceded  on  the  argu- 
ment, the  other  parties  who  would  be  benefited  by  the  change 
asked,  if  the  motion  were  granted.  Upon  the  return  day  of  the 
citation,  not  only  the  attorney  for  the  petitioner  and  the  others 
above  mentioned  appeared,  but  Messrs.  Wilson  &  Wallis  also 
appeared  for  Cortland  S.  Raymond,  B^lph  L.  Eaymond  and 
Mary  A.  Zuber,  second  cousins  of  said  deceased,  and  two  of 
the  other  second  cousins  filed  waivers  of  the  issue  and  service 
of  citation  and  consented  to  the  entry  of  a  decree  settling  said 
account  as  filed.  It  also  appears  from  the  affidavit  of  Law* 
rence  Schlosser,  one  of  the  second  cousins  of  said  intestate,  that 
Emile  A.  Hassey  also  appeared  and  acted  as  attorney  for  him 
and  his  two  sisters  Clara  Schlosser  and  Marie  Hicks,  so  that^ 
on  the  return  day  of  the  citation  to  attend  the  accounting  of 
said  administrator,  all  of  the  parties  were  represented  by  at- 
torneys; and  the  said  decree  was  settled  upon  notice  to  them 
and,  by  consent  of  all  parties,  was  made,  as  all  of  them  then 
believed,  in  accordance  with  the  law. 

The  attorney  for  the  petitioner  now  claims  that  he  was  mis- 
taken in  this  respect ;  although  it  is  still  urged  by  Messrs.  Wil- 
son &  Wallis  and  by  Messrs.  Thornton  &  Earle,  who  appear  for 
fill  of  lihe  second  cousins,  that  the  original  decree  was  correctly; 
made  in  accordance  with  a  proper  construction  of  the  statute. 
Under  this  state  of  facta,  it  is  clear  that,  if  any  error  has  been 
committed,  it  is  as  to  the  construction  of  the  law  upon  this  sub- 
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ject  and  is  a  matter  which  should  he  reviewed  hj  appeal  and 
not  hy  a  motion  to  open  and  modify  the  decree;  becanae  the 
error,  if  any  exists,  is  an  error  of  substance  and  not  a  clerical 
error  and  this  is  an  attempt  to  review  the  decision  upon  the* 
merits. 

That  this  cannot  be  done  is  clearly  held  in  Matter  of  Tilden, 
M  N.  Y.  484,  ICatter  of  Hawley,  100  id.  206,  Mattar  of 
Henderson,  157  id.  428,  and  Matter  of  Ahlers'  Estate,  104  N^ 
T.  629. 

It  appears,  from  the  petition  filed  on  this  motion,  that  aU  of 
the  payments  to  the  second  cousins  provided  for  in  said  decree 
have  been  made;  and,  upon  the  argument  of  this  motion,  it 
was  stated  that  several  of  them  had  already  expended  their 
money  and  that  it  would  be  impossible  for  them  to  return  it  if 
the  decree  was  modified  or  changed.  While  this  may  not  affect 
the  merits,  it  certainly  should  be  considered  in  exercising  dis- 
cretion, if  any  existed,  as  is  claimed  by  those  in  support  of  the 
motion,  although  I  do  not  believe  that  it  does  exist 

This  motion,  of  course,  is  made  in  accordance  with  the  pro* 
visions  of  section  2481  of  the  Code  of  Civil  Procedure,  which 
has  been  construed  and  passed  upon  in  the  cases  above  stated 
and  does  not  authorize  a  surrogate  to  interfere  with  such  a  de* 
cree  as  was  made  in  this  case  upon  the  grounds  asked  for. 

The  motion  to  open  and  vacate  the  decree  is  therefore  denied* 

Motion  denied. 
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Matter  of  the  Judicial  Settlement  of  the  Account  of  Proceed- 
ings of  FaANois  ScHix)8SEB,  as  Administrator  of  the  Goods, 
Chattels  and  Credits  of  Euzabsth  Sohxobbeb,  Deceased. 

(Surrogat€^9  Court,  Wettchssier  County,  April,  1000.) 
DnoBzrT  Ain>  dxbtbibution — ^Psbsons  siriiTLED  to  bbjjib  ob  nnsKBTT— Ooir 

lATERAL  KDXimXD  01*  DimBENT  DBCBEB8 — COUBIKS  AND  UESCBirDAlfTi 
or  DBOEASBS)  COUSINS. 

Where  a  decedent  left  no  nearer  kin  than  couBins  and  deaoendanti 
of  deceased  cousins,  the  cousins  take  the  entire  estate. 

Proceedings  upon  the  judicial  settlement  of  the  account  of 
an  administrator  subsequent  to  the  account  involved  in  the  last 
proceeding,  ante,  page  163. 

Emile  A.  Hassej,  for  administrator ;  Thornton  &  Earle,  for 
Lawrence  Schlosser  and  others ;  Wilson  &  Wallis,  for  Balph  Lb 
Haymond  and  others. 

MiLLABB^  S. — ^There  is  apparently  no  dispute  as  to  the  cor- 
rectness of  the  account  filed  in  this  mfitter  by  the  administrator, 
but  the  question  involved  is  as  to  the  distribution  of  properly 
left  by  the  deceased  and  who  is  entitled  to  share  therein. 

Elizabeth  Schlosser  died,  intestate,  in  the  county  of  West* 
<^e8ter,  on  the  27th  day  of  October,  1906.  She  left  her  sur- 
viving Francis  Schlosser,  Louis  Schlosser  and  Bemhard  Hoff, 
-Bist  cousins,  and  Lawrence  Schlosser,  Clara  Schlosser,  Marie 
Hicks,  Balph  L  Raymond,  Cortland  S.  Raymond  and  Marie 
A.  Zuber,  children  of  deceased  first  cousins  of  the  said  Eliza- 
heih  Schlosser. 

The  claim  is  made  by  the  administrator  that  the  estate  is  dis- 
tributable to  the  first  cousins,  only;  and  that  the  last  mentioned. 
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Mocmd  coQsinfl  of  said  deceased,   are  not  entitled  to  share 
therein. 

By  the  Revised  Statutes  of  the  State  of  New  York  it  was  pro- 
vided, and  this  provision  was  afterward  incorporated  into  seo- 
tion  2732  of  the  Code  of  Civil  Procedure^  subdivision  12,  '^  that 
no  representation  shall  be  admitted  among  collaterals  after 
brothers'  and  sisters'  children." 

This  statute  was  passed  upon  by  the  Court  of  Appeals  in 
Adee  v.  Campbell,  79  N.  Y.  52,  which  was  a  case  similar  in  all 
respects  to  the  one  under  consideration;  and  the  court  there 
unanimously  held  that  the  first  cousins  took  the  whole  estate  to 
the  exclusion  of  the  second  cousins  and  that  the  children  of 
brothers  and  sisters  referred  to  are  the  brothers  and  sisters  of 
the  intestate.  The  statute  continued  in  exactly  this  condition 
until  1898,  when  the  Legislature  struck  out  the  then  existing 
subdivision  12,  above  referred  to,  and  substituted  the  following 
in  its  place :  ^'  Bepresentation  shall  be  admitted  among  col- 
laterals in  the  same  manner  as  allowed  by  law  in  reference  to 
real  estate;"  and  this  provision  was  passed  upon  by  the  Court 
of  Appeals  in  Matter  of  Davenport,  172  N.  Y.  4*54 ;  but  by  this 
decision  the  former  decision  is  in  no  way  affected,  but,  in  so 
far  as  it  is  in  any  way  useful  in  deciding  the  matter  before  me, 
it  follows  a  similar  line  of  reasoning  and  intimates  that  the 
former  decision  would  be  adhered  to  if  the  same  conditions  ex- 
isted. This  subdivision  12  was  again  changed  in  1905  and 
now  reads :  ''  No  representation  shall  be  admitted  among  col- 
laterals after  brothers'  and  sisters'  descendants." 

The  present  law,  therefore,  is  exactly  the  same  as  the  origi- 
nal Bevised  Statutes  and  the  original  subdivision  12  of  section 
2782  of  the  Code,  except  that  the  word  ^'descendants"  has 
bem  substituted  for  the  word  '^  children." 

The  counsel  for  the  second  cousins  in  this  proceeding  claim 
that,  by  subdivision  5  of  section  27S2  of  the  Code,  the  whole 
surplus  of  an  estate  shall  be  distributed  to  the  next  of  kin  of 

11 
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equal  degree  to  the  deceased  and  their  legal  repreeentativeSy  if 
there  be  no  widow  and  no  children  and  no  representatives  of  a 
child ;  and  that  by  subdivision  10  of  the  same  section,  where  the 
descendants  or  next  of  kin  of  the  deceased  entitled  to  share  in 
his  estate  are  of  equal  degree  to  the  deceased,  their  share  shall 
be  equal;  and,  by  subdivision  11,  that,  when  such  descendants 
or  next  of  kin  are  of  unequal  degrees  of  kindred,  the  surplus 
shall  be  apportioned  among  those  entitled  thereto  according  to 
their  respective  stocks;  so  that  those  who  take  in  their  own 
right  shall  receive  equal  shares  and  those  who  take  by  repre- 
sentation shall  receive  the  share  to  which  the  parent  whom  they 
represent,  if  living,  would  have  been  entitled;  and  from  this 
they  argue  that  the  second  cousins  are  entitled  to  share  in  the 
estate.     They  admit,  however,  that  they  are  unable  to  give 
any  force  to  the  provision  of  subdivision  12  as  it  now  appears. 
I  cannot  believe  that  they  are  correct  in  their  contention ;  and, 
even  if,  as  they  say,  the  provisions  are  inconsistent  with  each 
other,  I  do  not  think  that  it  is  necessary  for  me  to  bother  with 
this  question  at  all.    I  am  satisfied  that  the  provisions  of  sub- 
divisions 5,  10  and  11  referred  to  by  the  attorneys  for  the  sec- 
ond cousins,  as  well  as  all  the  other  subdivisions  of  section  2732 
of  the  Code,  must  be  read  in  connection  with  subdivision  12, 
as  amended,  and  subject  to  its  provisions;  and  I  cannot  see 
how  the  present  language  of  the  statute  differs  in  any  material 
respect,  so  far  as  this  case  is  concerned,  from  the  case  of  Axlee 
V.  Campbell,  above  referred  to ;  and  I  therefore  decide  that  the 
first  cousins,  Francis  Schlosser,  Louis  Schlosser  and  Bemhard 
Hoff,  are  entitled  to  all  of  the  estate  accounted  for  in  this  pro- 
ceeding in  equal  shares. 
Decreed  accordingly. 
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Matter  of  the  Probate  of  the  Last  Will  and  Testament  of 

Mabt  K  Abbl^  Deceased. 

{8urrogat^9  Cowri,  Kings  Cwaniy,  Aprils  \W9,) 

VfJUJi:    BiBPOBAL  BT  WlUr— UlSTAXE,  FBAXTD  ▲KB  UlfDITE  mXUKNCE — Evi- 
DEETOB— DeVIBB   OB  LBGACT   TO   COXTKBEL   OB   INUFTBMAlf — ^HUBBJLin)   AS 

raumicAN:   The  tebtambntabt  nrBiBuiairT  ob  act— Bxbcutxow  or 
wxu/— SmxBNcB  or  ezbcuzioh — AmsTATioir  claubb— Nor  vnxmssam 

OF  rACTB  BXATED;  SumOZENOT  OF  ETmSNGB— GiBCUHSXAHOBB  BUTFOBT- 
STO  FBOOr  BT  MAKimKmSQ, 

Where  the  tluree  subfcriMng  witnessefl  to  a  will  haTing  no  Bttestatioa 
elauae  are  dead,  but  their  handwriting  and  that  of  the  testatrix  is 
estahliahed,  and  it  affirmatively  appears  that  at  the  time  ol  the  trana- 
aetion  the  decedent  was  competent  to  make  a  will  and  waa  under  no 
restraint,  the  will,  though  in  the  handwriting  of  the  testatzix's  hus- 
band to  whom  the  whole  estate  was  devised,  will  be  admitted  to 
probate. 

Semble,  an  attestation  clause  which  recites  the  acts  required  for  the 
due  execution  of  a  will  is  not  evidence  that  such  acts  were  in  fact 
performed,  but  it  shows  that  the  witnesses  knew  what  was  required 
and,  to  that  extent,  affects  the  presumption  that  arises  from  the 
presence  of  the  signatures  of  the  testator  and  the  witnesses  that  what 
they  did  was  done  with  due  ceremony  and  solemnity. 

See  67  Misc.  107. 

Proceeding  upon  the  probate  of  a  will. 

Charles  H.  MoCarty,  for  proponent;  Francis  X.  Carmody, 
for  the  contestant 

Ebtcham^  S. — A  document  is  offered  for  probate  after  the 
death  of  three  persons  whose  signatures  appear  as  witnesses, 
at  the  end  thereof,  after  the  signature  of  the  alleged  testatrix. 
The  instrument  was  made  and  witnessed  on  May  1,  1894,  and 
is  in  all  respects  in  the  form  of  a  will.  There  is  no  attestation 
clause,  except  that,  immediately  above  the  names  of  the  wit- 
aseses,  the  word  "  witnesses  '^  is  written. 
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The  handwriting  of  the  decedent  and  all  the  subscribing  wit- 
nesses in  the  signatures  referred  to  is  established.  It  is  affirm- 
ativelj  shown  that^  at  the  time  of  the  transaction,  the  decedent 
was  competent  to  make  a  will  and  was  under  no  restraint 

The  instrument  was  written  by  the  husband  of  the  decedent. 
He  was  allowed  by  the  contestant  to  testify  that  his  own  will, 
also  in  his  handwriting,  was  made  at  the  same  time  when  his 
wife's  will  was  made ;  that  his  will  was  signed  in  the  presence 
of  the  witnesses,  the  same  witnesses  who  attested  the  paper 
propounded  as  the  wife's  will ;  that  these  persons  signed  as  wit- 
nesses to  his  will,  in  his  presence  and  at  his  request,  and  tiiat, 
at  the  time  when  he  signed  it,  he  decared  it  to  be  his  last  will 
and  testament 

Each  instrument  contains  a  general  and  absolute  devise,  ia 
one  case  by  the  husband  iio  the  wife,  and,  in  the  other,  by  the 
wife  to  the  husband,  with  substantially  the  same  provisions  in 
the  event  of  the  death  of  the  devisee  T)efore  the  death  of  the 
testator. 

The  husband  was  present  when  the  decedent  signed  the  pa- 
per propounded.  "No  lawyer  was  then  present.  The  husband, 
upon  interrogation  by  the  contestant,  testifies  that  he  consulted 
his  wife  when  he  was  drawing  the  will  (meaning  the  pro- 
pounded paper),  that  she  was  perfectly  agreeable,  that  he  talked 
it  over  with  her  and  that  it  was  perfectly  satisfactory  to  her. 

When  asked  by  the  contestant's  counsel,  ^^  Did  Mrs.  Abel  say 
anything  when  she  signed  her  name  to  the  paper?"  the  hus- 
band answers,  ^'  I  don't  remember,  but  I  suppose  she  did  say 
something." 

When  the  instruments  were  signed,  the  wife  owned  the  house 
in  which  she  and  her  husband  had  lived  for  twenty-seven  years. 
It  was  worth  about  $7,000,  and  she  had  personal  estate  worth 
about  $1,000  more.  The  husband's  estate  was  of  the  value  of 
about  $56,000.  When  the  house  was  purchased,  in  1867,  there 
was  a  mortgage  on  it  for  $7,000,  which  the  husband  had  paid 
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off  with  his  own  money  before  the  papers  in  question  were 
made. 

The  contestant  was  permitted  to  prove,  without  objection, 
that  the  wife  once,  after  the  execution  of  her  alleged  will,  said 
that  the  house  was  hers  to  do  what  she  wanted  with  and  that  it 
was  her  husband's  present  to  her ;  and  that  she  frequently,  both 
before  and  after  the  making  of  the  paper  in  question,  declared 
her  intention  that  the  house  was  to  go  to  her  brother  and  his 
wife. 

It  also  appears  that  the  wife,  at  least  once,  signed  a  paper 
without  reading  it,  upon  the  request  of  her  husband  and  his 
assurance  that  it  was  all  right  The  wife  lived  for  fourteen 
years  after  signing  the  propounded  instrument,  and  the  hus- 
band testifies  that,  after  her  death,  he  found  the  paper  in  her 
private  box,  as  he  supposes.  Both  husband  and  wife  were  ad- 
vanced in  years  when  the  two  papers  were  signed;  they  had 
been  married  about  fifty-five  years;  they  were  childless  and 
they  lived  in  affection  and  concord. 

In  case  of  the  death  of  all  of  the  subscribing  witnesses  to  a 
written  will,  as  well  as  in  many  other  instances  mentioned  in 
the  statute,  where  their  testimony  is  not  available  or  is  hostile 
to  the  fact  of  the  will,  **  the  will  may  nevertheless  be  estab- 
lished, upon  proof  of  the  handwriting  of  the  testator,  and  of  the 
subscribing  witnesses,  and  also  of  such  other  circumstances,  as 
would  be  sufficient  to  prove  the  will  upon  the  trial  of  an  action." 
Code  Civ.  Pro.,  §  2620. 

To  '^  establish  "  a  will  is  to  make  it  the  subject  of  such  proof 
and  finding  as  will  entitle  it  to  probate.  It  is  in  this  sense  that 
the  word  is  used  in  respect  to  lost  and  destroyed  wills  (Code 
Civ.  Pro.,  §§  1861  ei  seq.,  2621),  as  well  as  in  the  almost  daily 
application  of  section  2620  to  the  case  where,  failing  the  testi- 
mony of  the  witnesses,  the  will  is  admitted  by  force  alone  of 
the  attestation  clause. 

Hence,  the  will  at  bar  will  be  established,  and  its  probate 
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must  f oUoWy  if  the  evidence  be  found  to  be  of  the  quality  and 
weight  which  would,  upon  the  trial  of  an  action,  sustain  a  find- 
ing that  this  was  the  will  of  the  decedent. 

What,  then,  would  happen  if,  upon  a  trial  in  ejectment,  be- 
fore the  court  without  a  jury,  this  will  were  offered  upon  this 
evidence  in  proof  of  the  plaintiff's  title  and  cause  of  action? 
In  such  a  trial  the  finding  would  be,  as  it  is  in  this  case,  that 
the  decedent  at  the  time  of  the  transaction  was  competent  to 
make  a  will,  was  not  under  restraint,  was  fully  aware  of  the 
testamentary  nature  of  the  instrument  which  she  signed  and 
of  its  specific  tenor  and  purpose,  and  was  intelligent  and  de- 
liberate with  respect  to  its  execution. 

Whether  or  not,  under  all  the  requirements  of  the  statute, 
the  act  became  a  will,  it  was  surrounded  by  conditions  fairly 
revealed  in  the  evidence  which  expel  suspicion  and  reduce  the 
case  to  the  single  question,  whether  or  not  proof  of  the  genuine- 
ness of  all  the  signatures  upon  the  propounded  paper  raises  a 
presumption  that  all  the  statutory  formalities  essiential  to  a 
valid  will  were  duly  observed. 

This  presumption  has  always  been  indulged  and  has  been 
held  to  control  the  question  of  fact,  when  not  impaired  by  afib- 
mative  evidence  or  by  suggestions  of  distrust  and  uncertainty. 
This  rule  is  stated  in  many  cases ;  and,  while  generally  its  ex- 
pression has  not  been  strictly  essential  to  the  decision,  it  has 
been  repeated  so  frequently  and  so  confidently  and  with  such 
wealth  of  reasoning  that  it  should  now  be  regarded  as  authorita- 
tive, even  if  it  depended  alone  upon  ohiter  opinion.  Jackson  v. 
Ia  Grange,  1&  Johns.  386;  Dan  v.  Brown,  4  Cow.  488;  Jack- 
son V.  Vickory,  1  Wend.  406 ;  Jauncey  v.  Thome,  2  Barb.  Ch. 
40 ;  Butler  v.  Benson,  1  Barb.  526. 

The  ground  for  the  proposition  stated  in  these  authorities  is 
that  all  things  which  the  testator  and  the  witnesses  have  done 
are  presumed  to  have  been  done  with  ceremony  and  with  solem- 
nity.   Either  they  have  done  an  idle  and  abortive  thing  or  their 
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flignatures  have  been  made  with  all  the  purpose  and  the  observ- 
ance which  would  accompanj  and  make  manifest  a  complete 
and  efficacious  act. 

If  against  this  presumption  no  fact  appears  which  either 
affirmatively  shows  their  act  to  have  been  aimless  or  casts  doubt 
upon  its  regularity  and  efficacy,  the  law  must  conclude  that  the 
act  was  orderly,  intelligent  and  effective. 

It  is  only  by  resort  to  these  principles  that  the  law  lays  hold 
of  the  attestation  clause  as  a  means  of  proof  in  the  case  grown 
to  be  familiar  to  the  profession.  Matter  of  Sizer,  129^  App. 
Div.  7,  and  cases  cited. 

This  clause  has  no  statutory  dignity.  It  is  a  mere  certificate 
by  the  witnesses  which^  without  ritualistic  authority,  has  grown 
into  the  practice  of  good  draftsmen.  It  is  no  proof  of  the  mat- 
ters therein  stated.  Neither  under  any  general  rule  of  evidence 
nor  under  any  regulation  specifically  applicable  to  wills  could 
this  clause  be  offered  in  evidence  as  a  direct  means  of  proving 
that  the  things  therein  said  to  have  been  done  were  in  truth 
done. 

Its  utmost  value  is  only  that,  in  a  transaction  which  for  its 
accuracy  and  perfection  requires  the  parties  thereto  to  do  cer- 
tain things,  the  witnesses  seem  at  the  time  to  have  said  that 
these  things  were  done.  From  the  mere  naked  fact  that  the 
witnesses  then  apparently  said  that  the  requirements  of  the 
statute  were  regarded,  we  assume,  first,  that  they  knew  and  con- 
sidered the  statements  contained  in  the  attestation  clause  and, 
second,  that  upon  that  assumption  may  be  based  the  further  one 
that  their  certificate  was  not  only  intelligent  but  correct.  From 
these  two  assumptions  it  is  customary  to  conclude  that  the  cir- 
cumstances generally  justify  the  result  that  the  will  was  duly 
published  and  attested. 

Is  this  anything  except  the  application  of  the  presumption 
that  the  witnesses,  in  signing  the  attestation  clause,  must  have 
done  so  with  all  the  circumstance  which  ordinarily  should  ac- 
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oompany  the  act  of  faithful  witnesses  t  Is  there  any  differenoa 
between  the  legal  inference  which  is  drawn  from  the  attesta- 
tion clause  and  the  like  deduction  which  the  proponent  seeks 
to  draw  from  the  mere  signing  of  the  propounded  paper^  with- 
out an  attestation  clause  ? 

The  weight  of  evidence  which  provokes  the  presumption  ma^ 
differ  in  the  two  cases^  but  it  is  impossible  to  see  any  difference 
in  character.  In  one  instance  it  is  inferred  that  signatures  to 
a  statement  in  writing  were  made  with  all  the  accompanimenta 
of  regularity ;  in  the  other,  that  signatures  at  the  end  of  a  pa- 
per of  a  testamentary  nature  were  made  under  like  conditions* 

In  holding  that  prima  facie  witnesses  who  have  signed  their 
names  at  the  end  of  a  will,  after  the  testator's  name,  have  wit- 
nessed and  heard  the  publication  and  request  which  properly 
attend  the  making  of  a  will,  we  but  apply  to  an  act,  the  neces- 
sary components  of  which  are  defined  by  statute,  the  same 
methods  which  are  freely  resorted  to  with  regard  to  an  act 
which  is  not  the  subject  of  statutory  recognition  or  direction. 

Indeed,  there  is  an  attestation  clause  upon  the  paper  in  ques- 
tion, in  the  word  '^  witnesses."  Those  who  signed  their  names- 
thereunder  have  attested :  "  We  have  witnessed  the  act  of  Mary 
E.  Abel  which  she  has  performed  in  signing  the  foregoing  in- 
strument, and  we  have  signed  our  names  in  attestation  of  that 
fact." 

The  evidence  in  this  case  being  wholly  consonant  with  testa- 
mentary intention,  the  fairness  of  the  transaction  and  freedom 
from  restraint,  we  are  forced  to  the  conclusion,  upon  the  mere 
appearance  and  genuineness  of  the  signatures,  that  the  will  was 
accompanied  by  all  which  goes  to  make  up  a  valid  and  efficient 
execution  and  publication. 

The  precise  question  which  this  will  presents  was  before  the 
late  Surrogate  Fitzgerald  and  was  determined  in  favor  of  pro- 
bate. Matter  of  Oliver,  13  Misc.  Rep.  466.  It  does  not  clearly 
appear  from  the  opinion,  but  inquiry  in  the  office  where  the 
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wUl  IB  recorded  diflcloBes,  that  there  was  no  attestation  clanse^ 
upon  the  instroment  which  Judge  Fitzgerald  considered;  and 
it  is  impossible  to  distinguish  the  facts  there  presented. 

There  must  be  the  usual  decree  of  probate. 

Probate  decreed. 


Matter  of  the  Probate  of  the  Last  Will  and  Testament  of  Mab* 

OABET  Eabbbb^  Doceased* 

{8wrrogat€^a  Court,  Kings  County,  April,  1900.) 

WiLUB — ^THE   TESTAHEIflABT   IlfSTBUKEETT   OB   ACT — EXECITTION    OW   WHI/-* 

StTmonof CT  or  attestation. 

Wbere  at  the  time  the  eigiiatures  of  the  testator  and  witnesees  wer^* 
anbflcribed  to  an  inBtniment  it  was  not  properly  executed  and  attested 
as  a  will,  bat  thereafter,  as  a  new  transaction,  the  testator  acknowl- 
edged his  signature,  declared  bis  will  and  requested  the  witnesses  to 
attest  the  same  and  the  witnesses,  thereupon,  to  the  knowledge  of  the 
testator,  acceded  to  his  request  and  adopted  their  previous  sij 
as  an  attestation  of  the  transaction,  they  may  be  held  to  have 
them  as  subscribing  witnesses  within  the  requirements  of  the  statuteu. 

Proceeding  upon  the  probate  of  a  will. 

Isaac  Sargent  (Henry  Parsons,  of  counsel) ,  for  petitioner  p 
<yNeil  &  O'Neil,  for  contestant. 

Ejbtchah,  S. — The  paper  offered  for  probate  was  signed  hy 
the  testatrix  and  bj  the  witnesses  with  such  copious  disregard 
of  the  statutory  requirements  that  its  validity  would  have  to  be^ 
confessed,  were  it  not  that,  immediately  thereafter  and  upon  al 
separate  occasion,  the  witnesses  were  brought  into  the  presence* 
of  the  testatrix^  and  the  testatrix  acknowledged  her  subscription 
thereto  in  the  presen<^  of  each  of  the  attesting  witnesses,  de* 
clared  the  instrument  to  be  her  last  will  and  testament  and  re- 
quested the  witnesses  to  attest  her  act ;  and  the  witnesses,  witb 
the  knowledge  of  the  testatrix,  reaffirmed  their  previous  signa* 
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taree  without  further  writing.  Upon  this  second  attempt  noth- 
ing was  wanting  to  a  complete  transaction^  unless  it  be  that  the 
witnesses  did  not  then  write  their  names  anew. 

There  is  no  suspicion  of  unf aimcBS^  restraint  or  mental  in- 
capacity; and  the  sole  question  is  whether  or  not  there  was  ai 
fair  compliance  with  the  statute  requiring  that  each  witness 
^'  shall  edgn  his  name  as  a  witness  at  the  end  of  the  will  at  the 
request  of  the  testator.'' 

In  Matter  of  Sticknej^  81  App.  Div.  382,  Mr.  Justice  Fol- 
lett,  in  rejecting  the  claim  that  a  will,  once  reyoked,  had  been 
republished  by  its  acknowledgment  to  persons  who  were  not  the 
original  witnesses,  and  who  did  not  then  subscribe  as  witnesses 
to  the  republication,  used  the  following  words  which,  however 
thej  might  have  illustrated  his  argument,  were  not  essential  to 
the  decision: 

^'  If  it  (the  will)  is  republished  in  the  presence  of  the  origi* 
nal  subscribing  witnesses  it  maj  not  be  necessary  for  them  to 
subscribe  the  will  anew  as  witnesses,  for  tiie  rewriting  of  their 
signatures  would  seem  to  be  a  useless  formality.  But  the  mere 
acknowledgment  or  publication  by  a  testator  of  a  will  which  has 
been  revoked  to  persons  who  were  not  the  original  subscribing 
witnesses,  and  who  do  not  then  subscribe  as  witnesses  the  re- 
published will,  is  not  a  compliance  with  the  53d  section  of  the 
statute." 

In  Yaughan  v.  Buf  ord,  3  Bradf .  78,  the  will  was  drawn  pur- 
suant to  the  instructions  of  a  testator  who  was  ill  of  cholera* 
Thereupon,  in  a  room  apart  from  the  testator,  the  draftsman 
signed  the  name  of  the  testator  and  he  and  another  signed  their 
names  as  witnesses.  Thereafter,  the  testator  and  the  witnesses 
all  present,  the  paper  was  read  to  the  testator,  including  the 
names  of  the  witnesses  signed  to  it,  and  he  was  told  that  the 
draftsman  had  signed  his  name.  He  said  that  he  could  write 
liis  own  name.  His  name,  already  written,  was  erased,  and  he 
wrote  his  own  name.    Mr.  Surrogate  Bradford  says: 
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"  The  names  of  the  mtaesseB  were  read  in  connection  with 
die  other  portion  of  the  paper,  and  he  most  have  seen  them 
when  he  signed  it  These  circumstances  seem  to  me  to  satisfj 
the  statute  in  spirit  and  substance;  The  witaesses  may  be  said 
to  haye  signed  at  the  decedent's  request,  when  their  names  hsT^ 
ing  been  read  over  to  him  and  seen  by  him,  he  set  his  own  sign«- 
tore  to  the  document  *  *  *  We  have  in  the  evidence  before 
us,  die  most  unequivocal  testimony  that  the  attestation  was  with 
ins  consent  and  full  approbation,  and  that  the  nature  of  the 
transaction  was  well  understood  by  everybody  present  The  in* 
tention  of  the  decedent  was  most  dear ;  that  he  desired  to  carry 
it  out  was  manifested  by  the  act  of  signing  after  the  reading  of 
the  paper,  by  which  act  he  ratified  and  confirmed  all  that  had 
been  done^  making,  as  it  were,  the  acts  of  others,  so  far  as  his 
request  was  necessary,  receive  an  ex  post  facto  confirmation." 

In  Matter  of  Stewart,  2  Bedf .  77,  the  question  arose  whether 
theone  was  a  request  to  the  witnesses  before  they  signed*  There 
was  no  express  request    The  court  says: 

^'  I  am  further  of  the  opinion,  that  the  reading  of  the  attesta- 
tion clause  signed  by  the  witnesses,  stating  that  they  subscribed 
by  request  of  the  testator  in  his  presence,  without  objection  from 
ihim,  may  be  regarded  as  an  adoption  of  a  request  to  that  effect, 
though,  subsequent  to  the  signing  by  them.  This  view  is  not 
opposed  to  Jackson  v.  Jackson,  39  N.  Y.  153." 

Olearly  the  same  rule  by  which  a  request,  made  after  the  sub- 
scription by  the  witnesses,  may  relate  back  to  a  moment  before 
the  actual  subscription  will  require  that,  under  the  same  cir- 
eumstances,  the  publication  as  well  as  the  request  may  be  re- 
garded as  having  accompanied  or  preceded  the  signing  by  the 
witnesses. 

In  Jackson  v.  Jackson,  39  N.  Y.  153,  it  was  held  that  pro- 
bate should  be  denied  where  the  witaesses  signed  before  the 
testator's  act  of  signature ;  but  in  that  case  there  were  no  words 
of  publication,  acknowledgment  of  the  testator's  signature  or 
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request  to  the  witnesaefi^  after  the  testator  had  subecribed  ihe 
inAtniment.  Upon  the  facts  there  appar^it  the  case  determines 
nothing  except  that  a  will  is  not  properly  solemnized  when  iJoB 
signatures  of  the  witnesses,  which  were  made  at  tiie  request  of 
the  testator  but  before  his  own  subscription,  are  followed  hj  hi» 
own  subscription  without  any  renewal  of  his  publication  or  re- 
quest As  appears  from  the  languid  of  the  opinion  quoted 
infra,  the  decision  rests  upon  iihe  absence  of  any  publication  or 
request  after  the  paper  was  subscribed,  as  well  as  the  lack  of  any 
proof  that  the  witnesses  by  their  signatures  attested  an  act 
which  had  not  been  done  when  their  names  were  written.  The 
court  says  of  the  witnesses : 

'^  They  are,  in  and  by  this  act  of  signing  their  names,  to  at- 
test, not  only  the  signing  or  acknowledgment,  but  the  cotempo- 
raneous  declaration  that  it  is  his  will.  Their  signatures  do  not 
attest  the  signing  by  the  testator,  if  they  are  placed  there  before 
ihe  will  is  signed  by  him.  For  some  period,  longer  or  shorter^ 
as  the  case  may  be,  those  signatures  attest  no  execution  —  the7 
certify  what  is  not  true. 

"  When,  and  in  what  moment,  do  they  begin  to  operate  as  a 
compliance  with  the  statute  ?  The  only  reply  that  can  be  givea 
is,  when  the  testator  signs  his  name. 

^*  This  is  a  dangerous  construction  of  the  statuta  May  th<v 
testator  keep  these  signatures  in  his  possession  one  hour,  one 
week  or  one  year,  and  then  add  his  signature  ?  Oertainly  not^ 
unless  he  summons  the  same  persons  to  see  him  sign,  or  hear  his 
acknowledgment  thereof.'^ 

From  the  last  sentence  quoted,  it  is  obvious  that,  in  Iihe  per-  ' 
sonal  opinion  of  the  judge  who  wrote,  the  result  would  have 
been  otherwise,  if,  after  the  signatures  of  the  testator  and  the 
witnesses,  there  had  been  a  further  publication  and  request  fol* 
lowed  by  the  adoption  of  the  witnesses'  former  signatures  botb 
l>y  themselves  and  the  testator. 

The  evidence  in  the  case  at  bar  does  not  permit  a  finding  (that 
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iiieee  two  attempts  at  will  making  coDAtituted  a  single  oocasion, 
for  there  was  a  distinct  break  in  the  transaction  between  the 
original  signing  of  the  will  and  the  final  effort  to  cure  the  de- 
ficiencies which  first  existed.  IS'or  is  the  probate  ended  by  the 
decisions  that  the  acts  prescribed  by  the  Statute  of  Wills  need 
not  always  be  done  in  the  order  usually  and  proi>erly  obsenred. 

If  Ihe  witnesses  did  not  sign  their  names  after  the  testatrix 
had  signed  and  after  her  publication  and  request  were  made  in 
their  presence,  then  they  did  not  ever  sign  as  witnesses  for  the 
purposes  of  the  statute;  for  the  only  request  and  the  only  at* 
testation  of  which  the  circumstances  pennit>  and  in  fact  the  only 
observance  of  any  kind  which  took  place  in  the  presence  of  both 
witnesses,  must  have  come  to  pass  after  the  acknowledgment  by 
the  testatrix  and  her  subscription  formerly  made. 

The  cases  cited  indicate  that,  where  the  signatures  of  the  tesr* 
tator  and  of  the  witnesses  all  appear  upon  an  instrument  whicH 
has  not  yet  been  properly  executed  and  attested,  the  witnesses 
may  be  said  to  have  signed  as  such  for  the  purposes  of  the  stat- 
ute if  ,  as  a  new  transaction,  the  testator  acknowledges  his  signar 
tore,  declares  his  will  and  requests  the  witnesses  to  attest  the 
same,  and  the  witnesses,  thereupon,  to  the  knowledge  of  the  tes- 
tator, accede  to  his  request  and  adopt  their  previous  signatures 
as  an  attestation  of  the  transaction. 

The  law  in  its  zeal  for  probate  could  not  go  much  further,  but 
authority  justifies  the  admission  of  this  will. 

It  will  be  decreed  accordingly. 

Probate  decreed.  ^ 
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Matter  of  the  Estate  of  Ellen  L.  DuirN^  Deceased. 

i8urroga4€^8  Court,  New  York  County,  April,  1909.) 

EXICUTCttS  AND  ADimaSlltATOBS — ^RlQHTS  AND  UABUJTIES  BETWXEH  UBPBB- 
8ENTATIVB  AND  ESTATE — ^IlBMS  CHABGED  OB  CBEDITED— RSNTS  AND  FBO- 
CEBD8  or  LAin). 

An  adminiatratrix  with  the  will  annexed  who  is  also  a  tenant  in 
common  with  another,  of  certain  real  estate  devised  by  the  will,  cannoi 
be  called  to  account  by  the  surrogate  for  rents  collected. 

Application  to  revoke  letters  of  administration. 

Alfred  B.  Jaworower^  for  petitioner ;  John  T.  Fenlon,  for  ad- 
zninistratriz  cum  testamento  annexe. 

Thomas^  S. — According  to  l^e  undenied  averments  of  tiie 
petition  the  incompetent,  whose  committee  is  the  petitioner,  and 
the  respondent  are  owners  as  tenants  in  common  in  equal  shares 
of  a  parcel  of  real  estate  in  this  city,  their  titles  having  been  ae- 
qnired  by  devises  contained  in  the  will  of  the  decedent  The 
respondent  is  also  administratrix  with  the  will  annexed  of  the 
estate  of  the  decedent.  The  respondent  has  for  years  collected 
the  rents  of  said  real  property,  and  has  from  time  to  time  ac- 
counted to  the  petitioner  for  the  share  of  the  incompetent.  The 
present  application  is  to  revoke  the  letters  of  administration 
with  will  annexed  on  the  ground  that  the  respondent  has  not 
promptly  accounted  for  all  of  said  rents.  Upon  the  facts  stated 
the  relief  asked  for  cannot  be  granted.  The  respondent  as  an 
administratrix  has  no  right  to  or  control  over  the  rents  of  tiie 
devised  real  property,  but  by  virtue  of  her  legal  rights  as  a  ten- 
ant in  common  she  was  entitled  to  collect  the  rents,  and  she  can- 
not be  called  to  account  therefor  before  a  surrogate.  Matter  of 
fipears,  89  Hun,  49. 

The  application  must  be  denied. 

Application  denied. 
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Matter  of  the  Estate  of  Eixxir  L.  Duirir,  Deceased. 

{8iMrogQt€^9  C<kurt,  New  York  County,  AfirU,  1900.) 

XZBOCTOBS  ABD  ADlfIin8TBAT0B8 — APPOIimiXNT  AlfD  QUAUnCATIOlT^  OF 
PBBflONAI,  BEPBXSKNTATCV^  BE8I0NATI0N8  Jjm  BEMOTALB — ^RemOYAL  OB 
BUJWTlTUTlOlf   AUD  BBVOGATION  OB   MODimCATIOlf   OT  UBnCBS — ^IlT  QEZT- 

■BAi<— When  Subbooats's  Ooubt  will  not  exebgub  jitbibdiction. 

80BB0QATB8'  GOCTTB— NaTUBB  AND  EXTENT  GT  JUBIBDICTION — ^IN  OENEBAL — 
iNdDENTAL  JCTIBDIOTION — ^WHEN  OOTTBT  WILL  BETUBE  TO  EXEBOXBB 
JtTBIBKOnON  DT7BINQ  PENDENCY  OT  ACTION  IN  SUFBEME  COUBT. 

Where  a  doubtful  question  as  to  the  oonatmction  of  a  will  li  in- 
▼olved  in  an  action  pending  in  the  Supreme  Court  for  the  partition 
of  real  property,  the  Surrogate's  Court  will  not  pass  upon  the  question 
on  a  summary  application  to  reroke  letters  of  administration  cum 
ietiamento  mmemo,  though  the  question  is  also  involved  in  the  latter 
proceeding,  but  will  dismiss  the  application  without  prejudice  to  a 
renewal  thereof  after  the  termination  of  the  action. 

Application  to  revoke  letters  of  administration. 

Alfred  B.  Jaworower,  for  petitioner;  John  T.  Fenloni  for 
admdnistratrix  cum  testamento  annexo. 

Thomas^  S. — ^Among  the  supplementary  papers  submitted 
by  the  parties,  which  reached  me  after  the  filing  of  my  previous 
memorandum  of  decision,  I  find  a  copy  of  the  will  of  the  dece- 
dent An  examination  of  that  will  satisfies  me  that  it  is  not  at 
931  clear  that  the  real  property  in  question  was  devised  to  the 
two  children  of  the  decedent  as  tenants  in  common,  as  alleged 
in  the  petition  in  this  proceeding,  and  that  it  may  be  that  a 
proper  construction  of  the  paper  requires  the  conclusion  that 
the  devise  was  to  the  executors  for  purposes  of  sale,  coupled 
with  a  mandatory  power  to  sell  and  divide  the  proceeds,  thus 
leaving  the  legal  titie  in  the  executors,  bound  by  trusts,  in  all 
respects  as  if  it  had  forthwith  been  converted  into  personalty. 
This  question  is  before  tiie  Supreme  Court  for  decision  in  the 
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action  for  partition^  and  I  should  not  upon  this  sum* 
inaiy  application  to  revoke  the  letters  cum  te^tamento  annexe 
•of  the  administratrix  with  the  will  annexed  embarrass  that 
tribunal  bj  attempting  to  pass  upon  it  The  proceeding  will 
therefore  be  dismissed,  without  prejudice  to  renewal  thereof 
4i£ter  the  termination  of  that  action. 
Proceeding  dismissed. 


If  atter  of  the  Judicial  Settlement  of  the  Accounts  of  Gaaos  S. 
Sloans,  as  Administratrix  of  the  Goods,  Chattels  and 
Credits  of  Dottglas'  SLOAirB,  Deceased. 

(Surrogate^t  Court,  Weatohetter  County,  Ma/y,  1009.) 

JPUHGIPAL  AND  SUBKTT— NaTUBB  AND  GBSATION  Or  BKIATIOlf— NATUBB  OT 
OONTBACT. 

A  person  finaneially  embarrassed,  against  whom  a  judgment  had  been 
reoovered  for  a  large  amount  an4  an  action  had  been  begun,  upon 
another  claim  upon  which  judgment  was  afterward  rendered,  gave  his 
wife  a  general  power  of  attorney  and  then  disappeared  and  was  not 
seen  for  several  months  at  the  end  of  which  period  he  was  found  ill 
and  soon  afterward  died.  During  his  absence  his  wife  applied  to  the 
trustee  of  his  father's  estate  to  furnish  the  money  with  which  to  pur- 
chase the  judgments,  and  to  secure  this  money  she  gave  the  trustee 
as  attorney  for  her  husband  and  individually,  a  mortgage  on  tiietr 
residenee  and  the  judgments  .were  purchased  and  the  trustee  took 
assignments  of  them.  After  the  execution  of  the  bond  and  mortgage, 
ihe  husband  executed  to  his  wife  a  quitclaim  deed  of  the  mortgaged 
premises.  The  trustee  of  the  father's  estate  carried  the  bond  and 
mortgage  as'  an  investment  of  the  estate  he  represented;  and,  upos 
the  settlement  of  that  estate,  assigned  to  the  wife,  who  was  then  ad- 
ministratrix of  her  husband's  estate,  he  having  died,  as  such  adminis- 
tratrix, the  bond  and  mortgage  on  account  of  his  interest  in  his  f  athei^s 
testate  and  at  the  same  time  satisfied  the  judgments  which  had  besft 
assigned.  The  administratrix,  in  thereafter  rendering  her  aooount  o< 
her  husband's  estate,  claimed  that  the  bond  and  mortgage  were  glvea 
MM  collateral  to  the  judgmenta  and  that  by  the  satisfaction  of  ths 
Judgments  the  bond  and  mortgage  were  discharged.    EtiUL,  thai  tbm 
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bond  and  mortgage,  and  not  the  Judgments,  constituted  the  principal 
debt  in  the  hands  of  the  trustee  of  the  father's  estate  and  were  not 
discharged  by  the  satisfaction  of  the  judgments,  but,  upon  assign- 
ment to  the  adminisiratrix,  became  assets  in  her  hands  for  which  she 
should  account. 

ProceeddngB  upon  the  judicial  settlement  of  the  aooounta  of 
an  adminifftratrix. 

Oonld  &I  WiUde,  for  administratrix;  Strauss  &  Anderson 
{GSngene  D.  Bojer^  of  oonnsel),  for  contestant;  Theodore  M. 
Hilly  special  guardian* 

MnxABD^  S. — ^The  account  of  the  administratrix  was  filed  in 
the  office  of  Ihe  surrogate  of  the  county  of  Westchester  on  the 
28d  day  of  June^  1908,  and  a  citation  duly  issued  to  all  parties 
interested  in  said  estate,  returnable  on  the  20th  day  of  July, 
1908.  Said  citation  was  returned  duly  served  on  all  parties  in- 
terested  July  20,  1908.  On  July  28,  1908,  Theodore  M.  Hill 
was  appointed  special  guardian  for  Douglas  Sloane  and  Anna 
H.  Sloane,  two  of  the  heirs  at  law  and  next  of  kin  of  said  Doug- 
las Sloane,  deceased.  On  December  10,  1908,  said  special 
guardian  filed  objections  to  the  account  of  said  administratrix 
in  behalf  of  said  infants ;  and  on  December  8,  1908,  Strauss  & 
lAnderson,  attorneys  for  Maggie  Jackson  Sloane  Mills,  another 
of  next  of  kin  of  said  deceased,  filed  objections  to  said  account 
Previous  to  the  filing  of  said  objections,  and  on  l^e  3d  day  of 
December,  1908,  said  administratrix  filed  a  supplemental  ac- 
count of  her  proceedings.  The  objections  of  the  special  guard- 
ian and  the  attorney  for  Maggie  Jackson  Sloane  Mills  are  simi- 
lar in  all  respects,  and  can  be  treated  as  if  but  one  set  of  objec- 
tions bad  been  filed. 

Douglas  Sloane  died  intestate,  on  or  about  September  11, 
1892,  leaving  him  surviwng  his  widow^  Grace  S.  Sloane,  the 
administratrix  in  the  proceedings,  and  the  three  children,  Mag- 
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gie  Jackson  Sloane  'Mills,  Douglas  Sloane  and  Anna  M.  Sloane 
and  a  child  since  deceased,  as  his  only  heirs  at  law  and  next  of 
kin.  Hie  widow  was  duly  appointed  administratrix  of  his  esr 
0tate  on  the  21st  day  of  October,  1805.  Douglas  iSloane,  the 
decedent  in  this  matter,  was  the  son  of  Douglas  Sloane,  who 
died  in  1872,  leaving  his  estate  to  his  brother  John  Sloane,  aa 
trustee,  to  pay  the  income  to  the  widow  for  life,  with  remainder 
to  his  three  children,  of  whom  Douglas  Sloane  was  one. 

In  1891,  Douglas  Sloane  became  involved  financially  and,  on. 
December  5,  1891,  a  judgment  was  recovered  against  him  in 
Westchester  county  by  the  Manufacturers'  Finance  and  Trust 
Company  for  $15,554.39 ;  and,  on  January  26,  1892,  an  action 
was  commenced  against  him  in  New  York  county  by  Lydia  A. 
Peck  for  $4,000,  money  loaned.  On  the  5  th  day  of  February, 
1892,  he  executed  a  power  of  attorney  to  his  wife,  the  adminis- 
tratrix in  this  proceeding,  giving  her  general  power  to  manage 
his  affairs,  to  raise  money  to  pay  his  debts,  and  thereafter  disr 
appeared.  He  was  not  seen  again  until  several  months  later, 
when  he  was  found  very  ill,  taken  to  a  hospital  and  died,  as 
above  set  forth. 

After  his  disappearance,  his  wife,  Grace  S.  Sloane,  the  ad- 
ministratrix herein,  consulted  with  John  Sloane,  the  trustee  of 
the  estate  of  Douglas  Sloane,  her  husband's  father,  in  reference 
to  his  affairs ;  and,  in  order  to  protect  the  remainder  interest  of 
Douglas  Sloane  from  sale  under  execution,  she  arranged  an  ad- 
vance of  a  sufficient  sum  out  of  the  trust  estate  to  satisfy  the 
Manufacturers'  Finance  and  Trust  Company  and  Lydia  A. 
Peck  clainMJ.  In  order  to  do  this  she,  as  attorney  in  fact  for  her 
husband,  Douglas  Sloane,  and  individually,  executed  a  bond 
and  mortgage  upon  the  real  estate  where  she  resided  at  Bye,  in 
the  county  of  Westchester,  for  the  sum  of  $15,000,  and  deliv- 
ered the  same  to  John  Sloane,  as  trustee  of  the  estate  of  Douglas 
Sloane,  by  whom  said  funds  were  advanced*  This  bond  and 
mortgage  bears  date  February  11,  1892,  was  payable  in  ona 


MATTER  OF  SLOANE.  179 

jeax,  with  interest  at  five  per  cent,  and  recorded  in  lihe  West- 
chester connty  raster's  office  in  liber  1002  of  mortgages,  page 
406.  The  attorney  for  the  trustee  upon  the  execution  of  this 
mortgage  paid  to  the  Manufacturers'  Finance  and  Trust  Oom- 
panj  the  sum  of  $10,683.33,  and  received  from  it  an  assign- 
ment  of  its  judgment  to  the  trustee,  John  Sloane,  dated  Feb- 
ruary 10, 1892,  which  assignment  was  filed  February  12,  1892, 
in  the  county  clerk's  office  in  Westdhester  county ;  and,  on  April 
26,  1892,  he  paid  to  Lydia  A.  Peck  $4,232.93,  and  received  a; 
flimilar  assignment  of  her  judgment,  which  had  been  docketed 
Pet>ruary  17, 1892,  filing  the  assignment  in  Westchester  county. 
The  bond  and  mortgage  executed  as  above  was  carried  on  hit 
books  by  Ihe  trustee,  among  other  bonds  and  mortgages  in  which 
^e  trust  estate  was  invested,  for  the  sum  of  $14,916.26,  the 
amounts  which  he  had  padd  out  sb  above.  On  the  10th  day  of 
August,  1692,  Douglas  Sloane  executed  a  quitclaim  deed  to  his 
wife  of  the  Portchester  property,  upon  which  this  mortgage  was 
given,  and  this  deed  was  recorded  in  the  Westchester  county 
regiflter's  <^ce  on  the  11th  of  August,  1892,  in  liber  1284  of 
deeds,  page  66. 

It  is  claimed  in  this  proceeding  that  some  time  in  1889 
Sloane  had  given  a  deed  to  his  wife  of  this  property,  but  it  was 
never  recorded  and  no  delivery  of  the  same  can  be  proven  ex* 
cept  by  her  statement  In  connection  with  this  matter  the  ad- 
ministratrix has  filed  a  number  of  affidavits.  Her  own  affidavit, 
referring  directly  to  a  transaction  with  the  deceased,  I  feel  can- 
not be  considered,  as  she  certainly  would  not  be  allowed  to  tee* 
tify  to  the  facts  therein  stated  if  upon  the  witness  stand  in  court 
None  of  the  other  affidavits  prove  execution  and  delivery  of  M 
deed,  but  simply  refer  to  statements  made  in  connection  there- 
with; and,  while  they  might  be  considered  for  what  they  are 
worth,  if  it  was  a  question  which  this  court  had  jurisdiction  of, 
iumng  none,  I  do  not  feel  that  they  can  afiFect  the  matter  in  any 
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way,  as  I  am  certain  that  in  IMb  proceeding  I  cannot  try  the 
title  to  real  estate. 

John  Sloane^  the  trustee  of  Douglas  Sloane^  the  elder,  having 
died,  the  United  States  Trust  Company  was  appointed  in  his 
place,  and  upon  the  death  of  the  life  tenant,  on  the  18th  day  of 
February,  1906,  proceeded  to  wind  up  and  distribute  the  estate 
of  Douglas  Sloanei,  the  elder;  and,  on  December  17,  1906,  it 
assigned  to  Ghrace  S.  Sloane,  as  administratrix,  the  bond  and 
mortgage  of  February  11,  1892,  credited  her  on  its  books  willi 
the  payment  of  $14,916.26,  and  debited  her  with  a  similar  sum 
as  received  by  her  on  acount  of  the  distributive  share  of  her 
intestate,  Douglas  Sloane.  It  also  debited  and  credited  her 
with  the  sum  of  $7,094.22,  the  interest  thereon  from  its  date 
until  the  death  of  the  life  tenant,  on  the  18th  of  February^ 
1906. 

The  administratrix  in  this  proceeding  charges  herself  with 
the  full  amount  of  the  estate  received  from  the  trustee^  and  then 
credits  herself  with  the  amount  of  this  mortgage  and  the  inter- 
est paid  thereon  as  above;  and  it  is  to  these  items  that  the  ob* 
jections  are  filed  on  behalf  of  her  children,  the  next  of  kin  of 
said  Douglas  Sloane. 

Grace  S.  Sloane,  the  administratrix  in  this  proceeding,  was 
a  party  to  the  accounting  proceedings  of  the  United  States  Trust 
Company,  and  no  objection  was  made  by  her  to  the  accounts  as 
filed  by  the  United  <States  Trust  Company,  and  the  accounts 
were  judicially  settled  as  presented. 

In  Schedule  ^^A"  of  said  accoimt  it  charged  itself,  under 
heading  of  ^'  Bonds  secured  by  mortgages  covering  i^  estate,'^ 
bond  of  Douglas  Sloane,  $14,916.26  (Schedule  "  Q,"  folio  16). 
This  condition  was  admitted  by  counsel  for  administratrix  on 
the  hearing  before  me.  The  judgments  above  referred  to  were 
satisfied  by  the  United  States  Trust  Company,  to  whom  they 
had  been  assigned,  but  they  did  not  satisfy  the  bond  and  mort- 
gage upon  the  real  estate,  but  assigned  the  same  as  above  set 
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forth  to  Oraoe  S.  Sloane^  the  administratrix  herein,  who  herself 
nfterward  aatiflfied  it 

It  is  claimed  by  the  attorneys  for  the  administratrix  herein 
that  the  judgments  in  this  case  are  the  primary  debts,  while  the 
mttomeys  for  the  objectants  daim  that  Ihe  bond  and  mortgage 
is  the  primary  debt,  and  each  proceeds  to  argoe,  aflsnming  that 
lie  is  correct  in  that  respect.  I  am  inclined  to  believe  that  the 
bond  and  mortgage  shonld  be  considered  the  primary  debt,  be- 
cause if  it  were  not  for  this  I  do  not  believe  the  trustee  of  Doug- 
las Sloane,  the  elder,  would  have  advanced  any  money  from  that 
estate.  He  was  not  authorized  by  law  to  use  the  funds  of  the 
estate  to  buy  these  judgments  or  make  a  loan  of  said  funds, 
taking  these  judgments  as  security  therefor;  but  he  was,  as 
trustee,  authorized  to  invest  the  funds  of  his  estate  in  bond  and 
mortgage ;  and  I  think  it  must  be  presumed  ihat,  as  an  official 
of  the  court  acting  under  his  oath  of  office,  he  did  what  the  law 
requires  rather  than  something  which  would  be  held  to  be 
ill^;al  if  the  matter  were  called  to  the  attention  of  the  court.  I, 
tiiierefore,  believe  that  the  transaction,  as  viewed  by  him,  was  an 
investment  of  $14,916.24  upon  reel  estate  in  the  town  of  Bye, 
which  belonged  to  Douglas  Sloane,  and  that  his  attorney  ad- 
vised him  to  take  the  assignment  of  these  judgments  as  coUatr 
eral  to  the  mortgage  for  the  purpose  of  showing  how  the  pro- 
ceeds of  this  mortgage  were  used  by  him,  or  for  any  other  pur- 
pose which  mi^t  be  deemed  necessary.  It  could  not  be  very 
well  said  that  a  mortgage  dated  February  11,  1892,  could  be 
given  as  collateral  security  to  a  judgment  which  was  not  recov- 
ered until  after  that  date. 

The  account  in  this  proceeding,  as  originally  made  by  the 
adzninistratrix,  and  before  her  attention  was  called  to  the  ob- 
jections which  were  to  be  made  and  filed  in  this  case,  shows  that 
she  herself  considered  that  she  paid  the  bond  and  mortgage  from 
the  estate.  See  Schedule  '*  D/'  where  she  claims  an  allowance 
for  ^^  Bond  of  Douglas  Sloane  to  John  Sloane,  as  trustee,  and 
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cured  bj  joinder  of  liis  wife  in  the  obligation  and  her  mortgage 
of  her  house  at  Portchester,  N.  Y.,  dated  February  11,  1892, 
and  paid  by  administratrix  December  17,  1906,  $14,916.26." 
And,  again,  as  to  the  other  payments  for  interest  referred  to  in 
the  same  schedule,  wherein  she  asks  credit  for  ^^  interest  on  the 
bond  and  mortgage  above  m^itioned,  so  paid  by  the  administra- 
trix to  John  Sloane,  as  trustee,  and  his  successor  during  the 
period  from  the  making  of  said  bond  and  until  payment  of  prin- 
cipal thereof  on  December  17, 1906." 

To  my  mind,  therefore,  it  is  dear  that  the  trustee  intended 
the  bond  and  mortgage  to  be  the  primary  debt,  and  I  believe  the 
administratrix  herself  so  intended  it;  and  I  cannot  help  but  be- 
lieve that  it  was  suggested  to  her  by  her  attorney  that  it  be 
credited  in  the  other  way. 

'^  It  is  the  settled  doctrine  in  equity  that  one  who  purchases 
land  subject  to  a  mortgage  makes  the  land  thereby  the  primary 
fund  for  the  payment  of  the  mortgage  debt"  Matter  of  Wilbur 
V.  Warren,  104  K  Y.  197. 

The  case  of  Hetzel  v.  Easterly,  96  App.  Div.  517-629,  was  a 
case  almost  identical  with  the  case  at  hand,  and  there  the  court 
said :  ^^  This  $1,500  mortgage  was  upon  the  land  which  the  testa- 
tor during  his  lifetime  gave  without  any  valuable  consideration 
to  his  widow.  Under  those  circumstances  we  think  the  land  cov- 
ered by  the  mortgage  was  the  primary  fund  out  of  whi<^  it 
should  be  paid,  and  that  it  was  unlawful  for  the  widow  and  her 
coexecutors  to  attempt,  from  the  general  property  of  the  estate, 
to  pay  it  off  so  as.  to  relieve  therefrom  the  property  presented  to 
her  individually  before  the  death  of  the  testator." 

In  the  case  before  me  Douglas  Sloane,  six  months  after  the 
making  of  the  mortgage  by  his  wife,  individually  and  as  attor- 
ney in  fact  for  him,  conveyed  the  properly  to  her  by  a  quitclaim 
deed  and  she  then  became  the  owner;  and,  in  view  of  the  de- 
cisions, I  believe  that  the  mortgage  given  by  her  was  a  lien, 
thereon  and  that  the  land  covered  by  it  became  a  primary  fund 


MATTER  OF  SLOANE.  183 

for  the  payment  of  that  morl^^age.  The  fact  that  the  deed  was  a 
quitdaim  deed  is  an  evidence  ta  my  mind  of  the  fact  that  Dong- 
las  Sloane,  the  maker  of  it,  was  of  the  opinion  and  intended  that 
only  ihe  eqnity  of  redemption,  after  this  mortgage  had  been 
paid,  was  to  go  to  his  wife ;  otherwise  there  would  have  been  no 
occasion  for  making  a  qnitclaim  deed. 

It  is  also  equally  well  settled  that  an  executor  or  trustee  hold- 
ing a  claim  against  the  trust  estate  is  required  to  prove  the  same 
by  the  strongest  kind  of  evidence ;  and,  in  this  case,  the  allow- 
ance to  the  widow  of  the  amount  paid  for  this  mortgage  and  in- 
terest would  be  allowing  a  claim  to  her  against  the  estate  and 
should  not  be  done,  where  the  only  other  parties  interested  are 
her  own  children,  unless  the  strongest  kind  of  legal  proof  is  pro- 
duced in  support  thereof. 

If  this  daim  is  allowed  to  the  widow,  she  then  becomes  the 
owner  of  the  real  estate  which  Douglas  Sloane  owned  on  the 
lldi  day  of  February,  1892,  when  the  mortgage  was  made,  free 
and  clear  of  all  incumbrance.  This  would  not  have  been  the 
case  bad  the  payment  of  the  judgment  been  enforced  at  the  time 
they  were  obtained.  The  most  natural  thing  for  these  creditors 
to  have  done  would  have  been  to  have  levied  upon  this  real  estate 
and  sold  it^  and  the  judgments  would  have  been  satisfied  from 
it  This  is  certainly  the  natural  course  of  events  rather  than  to 
believe  that  they  would  have  taken  the  proceedings  necessary  to 
have  aoqxdred  the  rights  of  Douglas  Sloane  in  the  remainder 
in  his  father's  estate,  with  which  they  could  do  nothing  until 
after  the  death  of  the  life  tenant  They  would  naturally  have 
taken  ilie  property,  which  would  have  brought  their  money  in 
the  shortest  posible  way. 

I  think,  therefore,  it  is  botli  just  and  equitable  that  this  same 
course  should  be  pursued,  and  that  the  estate  of  Douglas  Sloane 
should  be  adjudged  the  owner  of  the  bond  and  mortgage  which 
was  assigned  to  the  administratrix  in  this  proceeding  as  against 
fhe  properly  in  Bye ;  but,  as  she  has  already  satisfied  it,  that  the 
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same,  together  widi  the  interest  paid  thereon,  should  be  deducted 
from  iher  ahare  of  said  estate. 

I,  theref ore,  sustain  the  objections  made  to  the  said  aecoimt 
and  will  sign  a  decree  in  accordance  vnih  this  decision. 

Decreed  accordingly. 


Matter  of  the  Administration  upon  ihe  Estate  of  Axoirzo  W.. 

Tebwuxigbb^  Deceased. 

{Burrogat^s  Court,  Duiehua  County,  May,  1909.) 

MaRBTAOT — ^E)vnHENCB   AKD    QUESTIONS   OT   lAW    Ain>   TACT — SUllIGIKNOT— 
CoiaCON  lAW  IfABBTAOB. 

Where  a  husband  after  the  death  of  his  wife,  from  whom  he  had 
been  liying  Separate  and  apart  for  several  years,  agreed  with  the 
woman  who  had  been  his  mistress  sinoe  the  separation  to  live  together 
as  man  and  wife  and  they  did  so  live  until  his  death;  and,  though  no 
ceremonial  marriage  took  place,  the  testimony  is  clear  that  from  tlie 
death  of  his  wife  he,  by  declarations  verbal  and  written,  conduct^ 
repute  and  reception  among  neighbors,  acknowledged  her  to  be  hia 
wife  and  her  child  by  him  bom  before  the  death  of  his  wife  to  be  hia 
lawful  son,  the  former  mistress  will  be  held  to  be  the  lawful  wife  of 
decedent  and  his  widow  and  entitled  to  letters  of  administration  upou 
his  estate  and  said  son  legitimate. 

Application  to  revoke  letters  of  administration. 

Morschanser  &  Hoysradt,  for  petitioner;  Geoi^  Wood,  for 
administrators;  Dan  J.  Gleason,  special  goardian,  for  Leon 
TerwiUiger;  Adelbert  Haight,  special  guardian,  for  Iris  Ter* 
:williger. 

Hopkins,  S.— -Decedent  died  at  town  of  Eed  Hook,  this 
county,  April  2,  1909.  On  April  6,  1909,  letters  of  Adminis- 
tration upon  his  estate  yrere  granted  by  this  court  to  his  daugh- 
ter, Hattie  Moore,  and  John  L.  Teats,  upon  tihe  daughter's  ap- 
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pUcafdon,  founded  upon  a  petition  stating  that  ahe  and  one  Leon 
Terwilliger,  an  infant  grandson  of  deceased,  were  his  only  heirs 
at  law  and  next  of  kin.  Subsequentlj,  and  on  April  9,  1909,  a 
petition  was  filed  in  this  court  bj  Letitia  TerwiUiger,  in  whicb 
alie  alleged  that  she  was  the  widow  of  deceased,  and  that  one 
Iris  TerwiUiger,  a  minor,  was  a  son  and  heir  at  law  of  deceased 
and  fflititled  to  a  distributive  share  of  his  estate  with  the  above- 
named  daughter  and  grandson,  and  praying  that  the  letters  of 
administration  issued  to  Hattie  Moore  and  John  L.  Teats  be  re- 
voked, and  that  letters  of  administration  be  issued  to  said 
Letitia  TerwiUiger  as  widow  of  deceased.  A  special  guardian 
was  appointed  for  each  of  said  infants,  who  duly  appeared  but 
filed  no  objections.  The  administrators  filed  an  answer  to  said 
petition,  in  which  they  denied  that  Letitia  TerwiUiger  was  the 
widow  of  decedent,  or  that  she  was  married  to  him,  or  that  she 
had  any  interest  in  said  ^tote.  Upon  the  issue  thus  joined  both 
parties  produced  considerable  testimony  bearing  upon  the  rela- 
tions of  the  deceased  to  the  person  claiming  to  be  his  widow, 
but,  before  considering  the  evidence,  it  is  well  to  briefly  con- 
sider the  rules  of  law  uniformly  applied  in  disposing  of  simi- 
lar questions. 

La  Tracy  v.  Frey,  95  App.  Div.  679,  in  which  the  leading 
cases  upon  marriage  and  legitimacy  of  children  are  cited  and 
discussed,  the  court  sajs :  '^  In  the  absence  of  proof  the  presump- 
tion is  of  marriage  arising  out  of  cohabitation  in  the  apparent 
relation  of  husband  and  wife,  of  the  innocent  and  lawful  charac- 
ter of  such  relatiouship  and  of  the  legitimacy  of  children  which 
are  the  fruit  of  such  union  and  in  no  branch  of  the  law  is  the 
presumptive  rule  more  rigidly  enforced.  Even  where  the  rela- 
tion in  its  inception  was  meretricious,  and  although  there  was 
no  proof  of  any  ceremonial  marriage  or  other  contract  of  mar- 
riage tiiareafter,  yet,  as  the  parties  continued  to  cohabit  to- 
gether,-and  certain  declarations  made  *  *  *  it  was  held  that 
a  presumption  of  marriage  subsequent  to  the  commencement  of 
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the  illicit  relation  would  be  presumed,  and  that  a  finding  of  a 
subsequent  contract  of  marriage  between  the  parties  would  be 
upheld,  although  there  was  no  direct  proof  establishing  the 
same." 

^^Also,  where  it  is  admitted  that  the  cohabitation  of  the  par- 
ities is  illicit  in  its  origin,  the  presumption  is  that  it  so  continuea 
and  before  it  can  be  characterized  as  a  lawful  relation  proof  is 
required  of  such  acts  and  circumstances  as  indicate  that  the  re- 
lation has  ceased  to  be  illicit  and  become  matrimonial." 

The  case  abov^  cited  quotes  Judge  Van,  in  Oall  y.  Gall,  114 
H*.  Y.  109,  as  saying  upon  th<is  subject :  '^  It  is  sufficient  if  the 
4icts  and  declarations  of  the  parties,  their  reputation  as  married 
people  and  the  circumstances  surrounding  them  in  their  daily 
lives,  naturally  lead  to  the  conclusion  that,  although  they  began 
to  live  together  as  man  and  mistress,  they  finally  agreed  to  live 
ix)gether  as  husband  and  wife." 

Applying  the  rule  above  quoted  to  the  case  before  me,  what  is 
ihe  logical  conclusion  from  the  evidence  adduced  ? 

It  is  undisputed  that  the  relati<m  between  tiie  petitioner  and 
•decedent  was  meretricious  in  its  inception*  Terwilliger  had 
been  married  several  years  to  one  Mary  Moore,  lived  with  her 
-and  had  children  by  her ;  they  resided  on  a  small  place  owned 
by  Terwilliger,  near  the  village  of  Madalin ;  in  1892  they  muta- 
^ally  agreed  in  writing  to  live  separate  and  apart,  and  Terwilli- 
iger  left  his  home  and  commenced  living  openly  with  Letitia 
MinUer;  in  1894  the  child  Iris  was  bom,  flie  offspring  of 
JUonzo  and  Letitia.  In  1895,  Mary,  the  lawful  wife,  died. 
Alonzo  and  Letitia  then  moved  upon  his  place  and  continued  to 
•live  there  together  until  his  death.  During  all  these  years  she 
was  true  and  faithful  to  him.  Many  witnesses  were  called  on 
«ach  side  to  testify  as  to  the  acts  and  declarations  of  the  parties. 
All  the  testimony  that  was  adduced  showed  that  tiiey  lived  tliere 
ias  man  and  wife.  They  held  themselves  out  and  were  generally 
Teputed  in  the  neighborhood  to  be  husband  and  wife;  and  many 
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witneBses  testified  to  the  fact  of  his  addressing  and  speaking  of 
her  as  his  wife,  on  many  occasions^  since  1895  down  to  the  time 
of  his  death.  The  evidence  of  cohabitation  and  repute,  it  seems 
to  me,  is  most  satisfactory  and  complete.  Therefore,  their  repu- 
tation as  manded  people,  their  acts  and  declarations,  and  the 
circimistances  snrronnding  them  in  their  daily  lives,  naturally 
lead  to  the  conclusion  that,  although  they  began  to  live  together 
as  man  and  mistress^  they  finally  agreed  to  live  together  as  hus- 
band and  wife.  Before  the  death  of  the  wife,  Mary,  no  contract 
could  exist;  but,  when  that  occurred,  a  change  in  the  character 
of  relation  of  diese  people  could  have  taken  place^,  and,  I  believe, 
did  take  place,  from  illicit  to  matrimonial.  Ko  better  or  more 
conclusive  evidence,  indicating  a  purpose  thenceforth  to  make 
their  relations  matrimonial,  can  well  be  conceived  than  the  docu- 
mentary evidence  introduced  by  the  petitioner  in  the  form  of  an 
attempted  testamentary  disposition  of  his  property  by  descent 
and  a  paper  purporting  to  be  the  family  record,  both  proven  to 
be  in  his  handwriting.  In  the  paper  writing,  signed  by  dece- 
dent, which  he  designates  as  his  last  will  and  testament,  and 
which  remained  unexecuted,  and  which  was  prepared  within  a 
year  previous  to  his  death,  he  uses  the  following  language: 
''  First,  I  give  and  bequeath  to  my  wife,  Letitia  the  use  of  prop- 
erty which  I  possess  ♦  ♦  *  after  her  death,  then  shall  nay 
son  Iris  Terwilliger  take  full  possession,"  etc.,  ^^  as  his  father^s 
desire."  And  in  the  family  record  he  wrote  "Alonzo  W.  mar- 
ried Mary  Moore,  Letitia  Minkler."  These  two  documents;  to 
my  mind,  point  clearly  to  the  conclusion  that  decedent  consid- 
tred  Letitia  his  wife  and  Iris  his  lawful  son,  and  desired  the 
world  to  so  understand  and  consider  their  relations  as  man  and 
wife  from  the  time  of  the  death  of  the  wife  Mary.  Thou^  no 
ceremonial  marriage  has  been  claimed  or  established,  I  find  here 
all  the  requisites  to  constitute  a  valid  marriage  between  them; 
for  the  proof  shows  actual  cohabitation  as  husband  and  wife, 
acknowledgments,  declarations  (verbal  and  written),  conduct^ 
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repute  and  reception  among  neighbois.  The-  present  a( 
trators  lay  great  stress  trpon  the  testimony  given  by  their  wit^ 
nesses  to  the  effect  that  Letitia  had  said,  a  short  time  previous 
to  the  death  of  Alonzo,  that  ^'  they  were  not  married  and  that 
she  requested  some  of  them  to  intercede  and  have  a  ceremony 
performed/'  claiming  that  this  precludes  the  idea  of  any  con- 
tract of  marriage  between  the  parties.  I  do  not  eo  view  it  Aar 
fluming  the  testimony  to  be  true,  she  only  said  and  did  what  she 
thought  necessary  to  be  done,  before  Alonzo  died,  in  order  to 
make  their  undon  legal,  not  knowing  and  not  being  informed 
that  their  common-law  marriage,  entered  into  prior  to  January 
1,  1902,  waB  just  as  legal  and  binding  as  though  a  civil  or 
religious  ceremony  had  been  performed.  My  conclusion,  there- 
fore, is  that  Letitia  was  the  lawful  wife  of  Alonzo  W.  TerwiUi- 
ger  and  his  widow,  and  entitied  to  administer  upon  his  estate, 
and  Iris  his  legitimate  son,  and  that  an  order  be  entered  remov- 
ing Hattie  Moore  and  John  L.  Teats  as  administrators,  and  re- 
voking their  letters,  and  appointing  Letitia  Terwilliger  admin* 
istratrix  upon  her  duly  qualifying  as  such. 
Decreed  accordingly. 


Matter  of  the  Estate  of  Maboabet  Barrett^  Deceased. 

{Burrogate'a  Court,  Dutchess  County,  May,  1909.) 

WnXS^-lNTKRFBETATION — ^DISPOSAL    OF    THE    ENTIBE    ESTATE:      EnEOT    OT 
DEATH,    T7NCEBTAINTT    OB   INYAUDITT   <»    mCAPACITT   OF   LE0ATKK8   OB 

DEVISEES — ^Effect  of  death  of  beneficiabt  in  life  of  testatoe— Or 

LEGATEE  OF  6HABE  IN  RESIDUE:  DISPOSAL  OF  LAPSED  OB  VOID  DEVISES  OB 
BEQUESTS,  OB  OF  0THE8WISE  UNDISPOSED  PBOPEBTT — ^LAPSED,  VOID  OB 
INEFFECTUAL  GIFTS. 

A  legacy,  whieh  lapses  by  reason  of  the  death  of  the  legatee  before 
^     the  testatrix,  goes  into  the  residuum  of  the  estate  and  inures  to  ths 
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bendlt  of  each  of  the  residiuiry  legatees  capable  of  taking  at  the  death 
of  the  feetatrix,  share  and  ehare  alike,  and  one  of  her  next  of  kin»  aa 
•aeh,  haa  no  interest  in  the  lapsed  legacy. 

Where  testatrix  gave  all  the  rest  and  residue  of  her  estate,  exoept  a 
small  amount  otherwise  specifically  bequeathed,  to  the  four  brotheim 
of  her  deceased  husband,  by  name,  share  and  share  alike,  the  share 
of  her  estate  which  would  haye  gone  to  one  of  said  brothers  had  he 
sorriTed  the  testatrix  did  not  pass  to  the  suryiving  residuary  legatees 
under  the  will  but  must  be  distributed  among  the  next  of  kin  of  tha 
testatrix  as  property  undisposed  of  under  her  will 

Affirmed  132  Aj^.  Dir.  134. 

Application  for  a  oompulsorj  acGountiBg. 

Walter  Farrington,  petitioner,  in  person;  Palmer  &  Fagan, 
for  ezecntor. 

Hopkins,  S. — ^Margaret  Barrett,  late  of  East  Fishkill,  died 
May  30,  1907,  leaving  a  will  which  was  duly  admitted  to  pro^ 
bate  by  the  surrogate  of  this  county  September  23,  1907 ;  and 
on  that  day  letters  testamentary  were  issued  to  John  J.  0.  Bar- 
rett, the  executor  named  therein. 

Walter  Farrington,  who  is  conceded  to  be  one  of  the  next  of 
Idn  of  the  deceased,  presents  a  petition  to  this  court,  asking 
for  a  compulsory  accounting  of  the  executor,  and  for  a  distribu- 
tion of  the  estate  to  the  legatees  named  in  the  will ;  and  for  a 
decree  directing  the  distribution  of  a  general  legacy  which  had 
lapsed  by  reason  of  the  death  of  the  legatee  during  the  lifetime 
of  the  testatrix,  and  a  residuary  legacy  which  had  lapsed  by  rea- 
son of  the  death  of  the  residuary  legatee  during  said  time, 
amongst  the  next  of  kin  of  said  deceased.  Twelve  months  hav- 
ing elapsed  since  letters  testamentary  were  issued  to  the  execu- 
tor, the  petitioner  is  entitled  to  an  accoimting,  provided  he  is 
in  any  way  interested  in  the  funds  of  the  estate.  His  interest^ 
therefore,  depends  upon  a  construction  of  two  clauses  of  the  will 
of  said  deceased,  which  will  be  taken  up  separately. 
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ITiider  the  second  clause  of  said  will,  the  testatrix  made  the 
following  bequest :  "  Second.  I  give  and  bequeath  to  my 
brother,  Peter  F.  Mead,  the  sum  of  one  thousand  dollars."  Said 
Peter  F.  Mead  having  died  during  the  lifetime  of  said  testatrix, 
the  question  arises  as  to  what  becomes  of  this  legacy. 

In  consequence  of  the  death  of  Peter  F.  Mead  during  the 
lifetime  of  the  testatrix,  the  legacy  lapses ;  and,  under  the  gen* 
eral  rule  of  law  applicable  to  general  legacies  which  may  lapse 
or  may  be  invalid  for  any  reason,  such  a  lapsed  legacy  becomes 
a  part  of  the  residuary  estate,  in  all  cases  where  the  testator 
has  made  such  provision. 

It  appears  that  said  testatrix  created  a  general  residuary 
clause  in  her  will  giving  to  persons  therein  named  all  the  rest 
and  residue  of  her  property  after  the  payment  of  the  general 
legacies  to  certain  l^atees  named  therein. 

The  general  proposition  of  law  is  that  a  general  residuary 
bequest  of  personal  property  carries  to  the  residuary  legatee, 
not  only  such  estate  and  such  interest  therein  as  the  testator 
did  not  attempt  to  dispose  of  by  other  provisions  of  his  will,  but 
every  part  of  his  property  which  lapses  or  otherwise  is  not 
effectually  bequeathed  and  disposed  of  to  others.  Matter  of 
Benson,  96  N.  T.  499;  Moffett  v.  Ehnendorf,  152  id.  475; 
Langley  v.  Westchester  Trust  Co.,  180  id.  82«;  L^gett  v. 
Stevens,  185  id.  79. 

Therefore,  it  is  my  conclusion  that  the  legacy  to  Peter  F. 
Mead,  which  lapsed  by  reason  of  his  death  before  the  testatrix, 
goes  into  the  residuum  of  the  estate  and  inures  to  the  benefit  of 
each  of  the  residuary  legatees  capable  of  taking  at  the  death  of 
the  testatrix,  share  and  share  alike,  and  that  the  petitioner 
herein,  said  Walter  Farrington,  has  no  interest  whatever  in 
such  legacy. 

The  second  question  involved  in  this  matter  arises  from  the 
fact  that  Isaac  D.  Barrett,  one  of  the  residuary  I^atees,  died 
in  the  lifetime  of  the  testatrix,  and  a  construction  of  the  re- 
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siduary  clause  of  said  will  is  necessary  to  ascertain  what  be^ 
comes  of  his  share,  and  whether  his  share  passes  to  the  snrviT- 
ing  residuary  legatees  or  passes  to  the  next  of  kin  as  property 
undisposed  of  by  the  will.  The  residuary  clause  in  said  will 
reads  as  follows :  '^  Eighth.  I  give  aad  bequeath  unto  Simeon 
Barrett,  Moseman  Barrett,  Isaac  D«  Barrett,  Wright  Barrett^ 
all  brothers  of  my  deceased  husband,  John  Barrett,  all  the  rest 
and  residue  of  my  property  to  share  and  share  alike,  except  the- 
sum  of  three  hundred  dollars,  which  I  give  and  bequeath  unto 
Louisa  Ostrom,  wife  of  Richard  Ostrom,  Sarah  Miles,  Harriet 
Miles,  the  said  sum  of  three  hundred  dollars  to  share  and  share 
alike." 

The  petitioner  contends  that  the  legacies  were  intended  to 
go  to  those  four  persons  in  equal  shares  as  tenants  in  common, 
and  that,  Isaac  D.  Barrett  having  died  during  the  lifetime  of 
said  testatrix,  his  one-fourth  share  passes  to  the  next  of  kin  of 
said  deceased,  and  not  under  the  will ;  but  the  contention  made 
by  the  executor  is,  that,  under  the  language  of  the  residuary 
dause,  it  was  the  intent  of  the  said  testatrix  to  have  the  four 
people  named  in  said  clause  take  the  residuary  as  joint  ten- 
ants ;  and,  in  such  case,  the  three  surviving  residuary  legatees 
would  take  the  share  of  the  one  who  died ;  in  other  words,  the 
executor  contends  that  the  gift  under  the  residuary  clause  was* 
to  a  class  and  not  to  the  individuals. 

Whether  a  devise  or  bequest  in  a  will  is  to  a  class  or  to  in- 
dividuals as  tenants  in  common  must  depend  upon  the  language* 
employed  by  the  testatrix  in  making  the  gift  All  the  provi- 
sions of  the  will  may  be  consulted,  and  sometimes  aid  may  be- 
sought from  the  situation  and  relation  of  the  parties.  In  thi^ 
case,  there  is  nothing  in  the  will  outside  of  the  residuary  clause 
itseK  that  throws  any  light  on  this  question;  and  I  have  not 
been  able  to  find  in  any  of  the  cases  cited  any  attempt  to  de- 
fine or  formulate  with  much  accuracy  the  language  or  circun^ 
stances  necessary  to  constitute  a  gift  to  a  class.    Perhaps,  fromr 
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the  nature  of  the  question,  it  is  impossible  to  lay  down  any  gen- 
eral rule  or  to  do  more  than  to  determine  every  case  upon  its 
own  facts  and  to  construe  every  will  with  reference  to  the  lan- 
guage ^nployed  by  the  testatrix,  and  the  surrounding  circum- 
stances. The  language  and  the  circumstances  are  so  seldom 
identical  that  it  is  not  often  that  one  case  can  be  determined 
upon  the  authority  of  some  other  case  or  class  of  cases.  But 
ihere  are  some  principles  and  canons  of  construction  recognized 
by  all  authorities  which,  when  applied  to  the  particular  case, 
will  ordinarily  enable  the  courts  to  arrive  at  a  reasonable  and 
just  conclusion. 

When  stated  and  applied  to  this  case,  it  will  be  seen  that 
there  will  be  little  difficulty  in  determining  the  nature  and  char- 
acter of  the  gift  ,to  Simeon  Barrett,  Moseman  Barrett,  Isaac  D* 
Barrett  and  Wright  Barrett,  whether  collectively  as  a  class,  or 
distributively  as  tenants  in  common. 

In  legal  contemplation  a  gift  to  a  class  is  a  gift  of  an  aggre- 
gate sum  to  a  body  of  persons,  uncertain  in  number  at  the  time 
oi  the  gift,  to  be  ascertained  at  a  future  time,  who  are  all  to 
take  in  equal  or  some  other  definite  proportion,  the  share  of 
«ach  being  dependent  for  its  amount  upon  the  ultimate  number. 
Matter  of  Kimberly,  150  N.  Y.  90-93 ;  Matter  of  RusseU,  168 
id.  196 ;  Langley  v.  Westchester  Trust  Co.,  180  id.  826. 

Here,  in  this  case,  the  number  of  persons  was  certain  at  the 
time  of  the  gift,  the  share  each  was  to  receive  was  also  certain, 
being  one^uarter  of  the  residuary  estate,  and  was  in  no  way 
•dependent  for  its  amount  upon  the  number  who  should  survive ; 
and,  therefore,  this  case  is  not  within  the  principle  invoked  by 
the  executor  and  to  which  he  applies  the  decision  in  Hoppock 
T.  Tucker,  59  'N.  Y.  202,  and  in  which  case  the  court  says  that 
their  conclusion  is  arrived  at  with  some  hesitation. 

The  executor' also  contends  that  it  was  the  intention  of  the 
testatrix,  by  the  language  employed  in  the  residuary  clause,  to 
give  the  residue  of  her  property  to  the  four  people  named 
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therein  as  a  class,  and  not  as  individuab,  because,  after  naming 
them,  she  added  the  words,  ^'  all  brothers  of  my  deceased  hus- 
band, John  Barrett,"  and  that  thereby  she  intended  to  designate 
them  by  such  reference  to  be  a  class,  and  to  take  the  residuary 
property  as  if  their  names  had  not  been  mentioned  in  such  wiU, 
but  the  clause  had  read  ''  I  give  and  bequeath  unto  all  brothers 
of  my  deceased  husband,  John  Barrett,  all  the  rest  and  residue 
of  my  property  share  and  share  alike." 

I  cannot  agree  with  this  contention,  aj9  it  seems  to  me  that 
the  words,  ^*  all  brothers  of  my  deceased  husband,  John  Bar- 
rett," following  the  names  of  the  individuals  in  the  residuary 
dause,  were  merely  descriptive  and  inserted  therein  for  the 
purpose  of  identifying  each  particular  Barrett,  in  order,  per- 
haps, to  distinguish  them  from  other  Barretts  of  the  same  name, 
or  in  the  same  locality. 

If  the  testatrix  had  intended  to  make  her  gift  to  these  four 
people  as  a  class,  it  would  have  been  a  very  simple  and  easy 
matter  to  have  inserted  in  her  will  a  reference,  that  all  the  re- 
siduary legatees  were  ^^  all  the  brothers  of  her  deceased  hus- 
band;" and  such  language  might  have  then  been  construed  as 
intending  a  class  including  all  the  brothers  of  her  said  husband 
without  naming  them ;  and  I  conclude  that,  from  the  language 
employed  in  the  residuary  clause  in  this  will,  she  intended  these 
four  people  to  take  as  individuals  and  as  tenants  in  common, 
and  not  as  joint  tenants. 

The  legatee  died  in  the  lifetime  of  the  testatrix  and  was  re- 
lated to  her  deceased  husband,  and  she  must  be  presumed  to 
have  known  of  his  death.  The  will  spoke  at  her  death  and  then 
first  took  effect  It  must  be  treated  as  though  the  testatrix  had 
made  no  disposal  of  the  portion  bequeathed  to  the  residuary 
legatee  Isaac  D.  Barrett,  and  that  she  had  intentionally  died 
intestate  as  to  such  portion.  I,  therefore,  conclude  that  the  por- 
tion or  share  of  the  estate  which  would  have  gone  to  Isaac  D. 
Barrett,  had  he  survived  the  testatrix,  does  not  pass  to  the  sur- 
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viving  residuaxy  legatees  under  the  will,  but  must  be  distributed 
among  the  next  of  kin  of  the  deceased  as  property  undisposed 
of  under  the  will ;  and,  therefore,  that  the  petitioner  is  entitled 
to  a  share  in  said  portion  and  to  an  accounting  by  the  executor. 

Let  an  order  be  entered  directing  the  executor  to  account,  the 
time  and  manner  to  be  fixed  by  consent  or  upon  three  days^ 
notice  by  either  party. 

Decreed  accordingly. 


Matter  of  the  Judicial  Accounting  of  Henby  T.  Cabey^  Fsaco- 
SRiOE  GoBB  King  and  John  C.  O'Conob,  as  Trustees  XJnr 
der  the  Last  Will  and  Testament  of  Obobob  Winthbop 
Thobne^  Deceased. 

{8urrogate^8  Court,  Buff  oik  Oowniy,  May,  1909.) 

BZECUTOBS  AND  ADMHTISTBATOBS — ^DlSTBIBUraOIV  AITD  DISPOSAL  OF  FEB80NAX» 
ESTATE-— Ck>llF UTATION  AND  ADJUSTMENT  OF  IN1EBEST8  AND  DISCHABCEE 
THEBEOr:  COMFUTATION  AND  APPOBTIONMSNT  OF  IKCOME:  FUNDB, 
ASSETS  AND  SECUBTTIES  FOB  DISTBIBUTEON  AND  TO  PAT  UBOACDES — ^WhAV 
IS  INCOME. 

TRUSTS — The  benefigiabt,  his  estate,  bights  and  intebest — ^Rights  or 

BENEnCIABY  OF  INCOME — ^WHAT  IS  INOOME. 

Where  by  the  will  of  a  testator,  who  at  the  time  of  his  decease  waa 
the  owner  of  one  hundred  shares  of  the  oommon  stoek  of  a  corpora* 
tion,  his  testamentary  trustees  were  directed  to  pay  to  a  certain  per- 
son an  annuity  from  the  income  of  his  estate  and  make  1mmediati» 
payment  of  the  entire  surplus  of  the  income  to  another  person,  and 
several  years  after  the  death  of  the  testator,  under  a  plan  to  inereaaa 
the  capital  stock  of  the  corporation,  the  holders  of  the  outstanding* 
common  stock  had  the  right  to  subscribe  at  par,  for  cash,  an  amount 
of  the  new  increased  common  stock  equal  to  forty  per  cent,  of  tha 
outstanding  stock  held  by  them,  respectively;  and,  under  an  agree- 
ment by  which  every  stockholder  signing  the  same  covenanted  and 
agreed,  but  only  on  payment  of  the  extra  cash  dividend,  to  so  sub- 
scribe and  pay  for  the  new  stock,  the  cash  dividend  so  pAid  to  be  ap- 
plied in  payment  of  such  subscription;  and  where  the  teetamentazy 
trustee  received,  under  such  agreement,  a  certificate  for  forty  shares 
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of  ibe  new  oommon  stock,  said  slisres  are  no  pari  of  the  capital  of  tha 
trust  fond  but  proftta  in  excess  of  the  annuity  and  belong  to  the  legatee 
of  the  balance  of  the  income,  as,  no  matter  how  said  stock  was  desig- 
nated on  the  bodes  of  the  corporation,  it  represented  actual  profits  and 
income  from  its  business  and  it  was  from  such  fund  that  said  divi- 
dend was  paid ;  and  the  mere  fact  that  the  stockholders  used  the  di^- 
dends  so  received,  under  an  agreement  with  the  oorporation,  in  pur- 
ehase  of  new  stock  in  it,  did  not  destroy  its  character  as  an  aetnal 
bona  fide  dividend,  payable  from  the  profits  and  income  of  the  corpo- 
ration's business. 

Proceeding  upon  the  judicial  accounting  of  testamentary 
tmstees. 

Gilbert  M.  Speir,  for  trusteeB;  EvartB,  Choate  k  Sherman^ 
for  Helene,  Lady  Leigh. 

Belfobd^  S. — ^Under  the  will  of  the  deceased,  certain  prop- 
erty is  devised  and  bequeathed  to  the  above-named  trustees; 
aad  the  income  is  to  be  disposed  of  as  follows ;  ^'  To  pay  to 
Marie  Yaladier  of  the  city  of  Paris,  in  France,  the  sum  of  ten 
thousand  dollars  ($10,000)  in  each  and  every  year  for  and 
during  the  term  of  her  natural  life  in  equal  quarter  yearly  pay- 
ments, commencing  from  the  date  of  my  death,  such  payments 
to  be  made  to  the  said  Marie  Valadier  upon  her  own  individual 
receipt  without  power  on  her  part  of  assigning,  anticipating  or 
otherwise  alienating  such  annuity,  and  upon  the  further  trust 
to  pay  over  the  balance  of  the  income  of  my  said  residuary  es- 
tate to  Qelene  Leigh,  wife  of  the  Hon.  Dudley  Leigh,  to  her 
own  use  absolutely.*' 

The  testator  had  at  his  death,  on  February  1,  1904,  100 
shares  of  the  common  stock  of  the  Niles-Bement-Pond  Company 
of  the  par  value  of  $100  each.  These  shares  of  stock  were  re: 
eeived  by  the  trustees  and  have  ever  since  been  held  by  them 
as  a  part  of  the  capital  of  the  trust  estate.  On  or  about  Octo- 
ter  1,  1906,  the  Ifiles-Bement-Pond  Company  issued  a  state- 
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zaent  to  the  common-stock  holders  of  the  company^  which  state* 
ment  embodied  a  plan  to  increase  the  capital  stock  of  the  said 
company  by  an  amount  of  $3^500,000,  and  the  terms  under 
which  the  then  holders  of  the  common  stock  could  participate 
in  this  increase.  This  statement  contains  the  following :  ^'  2. 
That  a  dividend;  to  be  known  as  as  extra  dividend^  and  to 
amount  to  forty  ($40)  dollars  in  cash  upon  each  share  of  the 
common  stock  now  outstanding,  shall,  upon  declaration  thereof 
by  the  Board  of  Directors,  be  paid  and  distributed,  from  and 
out  of  the  accumulated  surplus  of  the  company,  to  and  among 
the  holders  thereof.  3.  That  holders  of  the  outstanding  com* 
mon  stock  shall  have  the  right  to  subscribe,  take  and  pay  for, 
at  par,  for  cash,  an  amount  of  the  new  and  increased  common 
stock  equal  to  forty  (40)  per  cent,  of  the  outstanding  common 
stock  held  by  them  respectively,  as  stated  opposite  their  signa* 
tures  hereto.  Every  stockholder  signing  this  agreement  coven- 
ants and  agrees,  but  only  on  payment  of  said  extra  cash  divi- 
dend of  forty  ($40)  dollars  per  share,  to  so  subscribe  and  pay 
for  the  above  mentioned  amount  of  said  new  common  stock; 
and  that,  upon  payment  of  the  extra  cash  dividend  above  re- 
ferred to,  the  money  so  paid  shall  be  applied  in  payment  of  such 
subscription."  Under  this  agreement  a  check  for  $4,000,  be- 
ing forty  per  cent  on  the  100  shares  of  the  stock  of  this  cor- 
poration held  by  the  trustees  above  named,  was  received  by  the 
attorneys  named  in  their  proxy,  who  indorsed  and  deUvered  it 
to  the  corporation;  and,  on  or  about  January  2,  1907,  the  trus- 
tees received  a  certificate  for  forty  shares  of  new  common  stock 
of  said  company  of  the  par  value  of  $100  each.  And  the  ques- 
tion presented  to  the  court  for  determination  at  this  time  is 
whether  this  is  properly  added  to  the  trust  estate  as  a  part  of 
the  capital  of  the  trust,  or  whether  it  is  income  and,  as  such, 
should  be  paid  to  Lady  Leigh  as  a  part  of  the  surplus  of  income 
over  and  above  the  $10,000  provided  for  the  annuitant,  Marie 
Yaladier. 
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The  attorneys  for  the  reBpective  parties  herein  have  pre- 
sented very  able  and  exhaustive  briefs  upon  the  question  pre* 
sented.  As  to  whether  or  not  the  f  orly  shares  of  stock  so  re- 
ceived by  the  trustees  shall  be  considered  principal  or  income^ 
is  dependent  upon  two  considerations,  in  the  main :  first,  what 
provision,  if  any,  the  testator  has  made  for  any  such  contin^ 
ency  as  this ;  what,  if  anything,  he  has  said  with  reference  to 
any  extra  dividends  upon  any  portion  of  his  estate;  and  sec- 
ondly, what  is  the  origin  of  the  dividend  itself  ?  Whence  does 
it  come  ?    How  was  it  regarded  by  those  who  issued  it  ? 

As  to  the  first  of  these  questions  it  must  be  remarked  that  a 
careful  reading  of  the  will  of  Mr.  Thome  fails  to  reveal  any  ex- 
pressed provision  that  might  apply  to  anything  in  the  nature  of 
extra  dividends  upon  any  portion  of  his  estate.  This  will 
simply  directs  that  the  trustees  shall  pay  an  annuity  of  $10,000 
to  Marie  Yaladier  and  that  the  entire  surplus,  whatever  it  may 
be,  shall  be  immediately  paid  to  Lady  Leigh.  That  these  forty 
shares  were  considered  by  the  corporation  itself  to  be  an  extra 
dividend,  I  feel  constrained  to  hold,  unless  the  language  of 
paragraphs  two  and  three  of  the  statement  issued  by  the  com* 
pany  are  to  be  taken  as  meaning  exactly  the  opposite  of  what 
they  say.  Of  course,  I  am  aware  of  the  rule  that  this  court 
must  determine  for  itself  from  all  the  attending  circumstances 
whether  or  not  the  forty  shares  is  in  the  nature  of  an  extra 
dividend,  and  that  the  mere  dictum  of  the  corporation  itself 
would  not  of  necessity  be  conclusive  upon  this  court  But, 
where  the  language  is  so  plain  and  so  free  from  ambiguity  as  it 
is  in  this  case  and  where  the  manifest  purpose  of  the  dividend 
was  simply  to  furnish  the  holders  of  the  common  stock,  at  least 
to  the  extent  of  $2,000,000,  with  a  fund  with  which  they  could 
pay  for  the  extra  issue,  it  seems  to  me  that  the  question,  under 
all  the  decisions  in  this  State,  admits  of  but  one  solution. 

In  the  case  of  Lowry  y.  Farmers'  Loan  and  Trust  Company, 
173  N.  T.  187,  the  court  lays  down  the  rule:    "  The  transao* 
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tion,  through  which  the  property  of  the  corporation  is  being 
distributed  in  the  extraordinary  form  of  a  stock  dividend,  is  to 
be  looked  into ;  in  order  that  its  true  nature  may  appear  and 
that  a  determination  may  be  reached^  whether  capital,  or  an 
accumulation  of  profits  on  the  capital,  is  being  divided  among 
the  stockholders.  While  the  corporate  action  may  not  be  neces- 
sarily conclusive  upon  the  court,  with  reference  to  the  ques- 
tion, if  it  is  based  upon  facts,  and  is  not  purely  arbitrary,  it 
will,  and  should,  be  controlling."  ]!^ow,  was  the  action  of  this 
company  arbitrary  in  declaring  this  dividend  ?  It  would  hardly 
seem  so  from  the  statement  which  they  issued.  It  had  a  sur- 
plus ;  it  had  a  very  large  surplus.  It  stated  that  it  believed  that 
the  common-stock  holders  were  equitably  entitled  to  a  portion 
of  this  surplus,  and  it  actually  paid  it  in  cash. 

To  my  mind  this  leaves  little,  if  any,  question  as  to  the  char- 
acter of  the  fund  in  question.  It  is  contended  by  the  trustees 
that  there  has  been  no  distribution  and  no  change  in  substance, 
but  only  a  change  in  form,  resulting  in  a  capitalization  of  sur- 
plus and  a  dilution  of  the  common  stock  of  the  company,  so 
that  the  140  shares  which  the  trustees  held  after  the  issue  of 
the  new  stock  was  of  no  extra  value  and  represented  the  same 
proportionate  interest  in  the  property  of  the  company  as  the 
hundred  shares  held  by  the  company  prior  to  such  increase. 
But  I  am  not  impressed  by  this  reasoning.  To  me  it  seems 
quite  immaterial  that  there  may  have  restdted  this  increase  in 
the  stock  by  a  capitalization  of  the  income  or  the  profits.  The 
capital  test  is,  has  there  been  a  distribution  of  income  and 
profits,  or  has  there  been  a  division  of  capital !  Of  course,  the 
latter  would  not  be  permitted ;  and,  if  the  distribution  in  tiiis 
case  was  not  made  from  the  income  and  profits  of  the  busi- 
ness, then  I  am  at  a  loss  how  to  characterize  the  transaction- 
It  is  true  that  this  dividend  was  manifestly  paid  from  that  por- 
tion of  the  surplus  income  which  had  been  reserved  as  working 
capital.    But,  no  matter  how  it  was  designated  on  the  books  of 
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the  company,  it  represented  actual  profits  and  income  from  the 
business  of  this  corporation,  and  it  was  from  this  fund  that  this 
dividend  was  paid ;  and  the  mere  fact  that  the  common-stock 
holders  used  the  dividend  so  received,  under  an  agreement  with 
this  company,  in  the  purchase  of  new  stock  in  the  company,  did 
not  destroy  its  character  as  an  actual  bona  fide  dividend,  pay- 
able from  the  profits  and  income  of  the  business. 

I,  therefore,  decide  that  the  forty  shares  of  stock  received  by 
the  trustees  from  the  l^iles-Bement-Pond  Company  are  not  a 
part  of  the  capital  of  the  trust  fund,  and  that  they  were  profits 
in  excess  of  the  $10,000  annuily  payable  to  Marie  Valadier, 
and  that  they  belong  to  Lady  Leigh. 

Decreed  accordingly. 


Matter  of  the  Estate  of  Thomas  MgGeb,  Deceased. 

{Snrroga4^a  Court,  Oneida  County,  May,  1909.) 

BnCUTOBS  ARD  ADiaKI8TKA.10BS— THE  OOLIiDOnON  AlO)  BEDUOTIOlf  TO  VOS- 
SE88IOK  OF  PBOFERTY  OB  CLAIMS  OV  BSTATD — REMEDIES  AlTD  PBOOEDUBB 
— ^DlSCOTEBT  AITD  SUBBE1U>EB  OF  ASSETS — ^DISMISSAL. 

Where,  upon  a  proceeding  taken  hy  an  administrator  under  section 
2707  of  the  Code  of  Civil  Procedure  for  the  diseoyery  of  property 
alleged  to  belong  to  the  estate,  each  witness  upon  the  examination 
claims  title  to  the  property  in  his  or  her  possession  and  disputes  the 
administrator's  right  thereto,  the  proceeding  must  be  dismissed,  unless 
claimants  consent  that  the  surrogate  determine  the  rights  of  the 
parties. 

See  72  Misc.  304. 

Proceeding  by  an  administrator  for  the  discovery  of  estate 
property  under  section  2707  of  the  Code  of  Civil  Procedure. 

Curtin  &  Lee  (William  F.  Dowling,  of  counsel),  for  admin- 
istrator. 
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Sexton,  S. — This  is  a  proceeding  instituted  by  the  admin- 
istrator of  this  estate  for  the  discovery  of  estate  property  nnder 
section  2707  of  the  Code  of  Civil  Procedure.  No  answer  in 
writing  to  the  petition  was  filed.  Section  2710  of  the  Code  of 
Civil  Procedure  provides :  "  If  the  facts  admitted  by  the  wit- 
ness show  that  he  is  in  control  of  property  to  whose  immediate 
possession  the  petitioner  is  entitled,  the  surrogate  may  decree 
that  it  be  delivered  to  the  petitioner.  If  the  witness  admits 
having  control  of  the  property,  but  the  facts  as  to  the  peti- 
tioner's right  are  in  dispute,  the  proceeding  shall  end,  unless 
the  parties  consent  to  its  determination  by  the  surrogate,  in 
which  case  it  shall  be  so  determined." 

Several  of  the  articles  of  personal  property  specified  in  the 
petition  were  trsiced  into  the  possession  of  some  of  the  witnesses 
who  testified  on  this  hearing.  Each  witness  claimed  the  prop- 
erty in  his  or  her  possession  on  the  ground  that  it  has  been  given, 
to  him  or  her  by  the  deceased  in  his  lifetime,  or  that  it  had  been 
purchased  with  the  witness'  earnings.  Upon  the  evidence  the 
right  of  the  administrator  to  any  of  the  items  of  personal  prop- 
erty set  out  in  the  petition  was  disputed. 

It  is  not  necessary  that  an  answer  in  writing  should  be  filed 
by  any  claimant  in  order  to  place  in  dispute  the  petitioner's 
right  to  the  property,  as  the  provision  in  section  2710  of  the 
Code  of  Civil  Procedure,  for  the  determination  of  the  proceed- 
ings where  a  dispute  arises  as  to  the  ownership  of  property,  re- 
fers to  a  dispute  developed  upon  the  examination  of  the  claim* 
ant,  and  not  a  dispute  which  he  creates  by  allegations  in  an  an- 
swer to  the  petition  for  his  examination.  Matter  of  Gick,  4:9 
Misc.  Rep.  82;  aflFd.  113  App.  Div.  16. 

The  facts  as  to  the  petitioner's  right  to  the  properly  in  ques- 
tion being  in  dispute  upon  the  evidence,  and  the  parties  inter- 
ested not  havipig  consented  that  the  surrogate  determine  these 
questions,  the  proceeding  is  dismissed. 

Ordered  accordingly. 
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Matter  of  the  Probate  of  the  Alleged  Last  Will  and  Testament 

of  Fbancbs  Anna  Essia^  Deceased. 

(Burrogate^g  Court,  King*  County,  June,  1909.) 
8obbo«atb'8  Ooubf— Pbooidube  and  bxvcew — Obdbbb  and  dbosees — Qpia- 

ATION  AS  BAB  OB  AS   OONOI<USIVB  EVIDENCB — ^PlBOBATB  AND  BKVOOATION 

oar  FBCMATB — Not  oonclubivb  on  afflzoahon  iob  fbobate  of  anothkk 

PA7EB  BILBL'UTID  ABOUT  SAHX  TUCK. 

The  adjndieatioii  that  one  of  two  papers  made  within  a  few  minutea 
of  each  other  should  not  be  admitted  to  probate  as  the  will  of  th» 
peraon  subscribing  it  does  not  constitute  a  former  adjudication  of  th» 
queation  of  admitting  the  other  paper  to  probate. 

Prooeeding  upon  the  probate  of  a  will* 

Peter  J.  McGoldrick  (Bruce  R.  Duncan,  of  counsel),  for 
proponents ;  Henry  T.  Hooker,  for  contestants. 

Ketch  AM,  S.— Motion  that  probate  be  refused  is  denied. 

The  findings  and  decree  in  the  proceeding  brought  for  the 
probate  of  a  paper  other  than  the  one  now  propounded  do  not 
constitute  a  former  adjudication. 

True,  the  two  papers  were  made  within  a  few  minutes  of 
each  other,  and  it  is  a  stretch  of  one's  credulity  to  believe  that 
the  earlier  one  was  safe  from  the  circumstances  which  destroyed 
the  second.  But  the  determination  as  to  the  second  was  not  ft 
determination  as  to  the  other.  It  could  not  be,  and  the  findings,, 
so  far  as  they  contain  a  conclusion  that  the  paper  not  offered  for 
probate  in  the  former  proceeding  was  void,  were  unnecessary 
to  the  decision. 

'^  A  judgment  is  conclusive  upon  the  parties  thereto  only  m 
lespect  to  the  grounds  covered  by  it,  and  the  law  and  facts  neces- 
sary to  uphold  it;  and,  although  a  decree,  in  express  terms^ 
purports  to  affirm  a  particular  fact  or  rule  of  law,  yet  if  such 
fact  or  rule  of  law  was  immaterial  to  the  issue,  and  the  con* 
troversy  did  not  turn  upon  it,  the  decree  will  not  conclude  the 
parties  in  reference  thereto."    Woodgate  v.  Fleet,  44  N.  T.  1. 

Decreed  accordingly. 
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Matter  of  the  Appraisal  under  the  Acts  in  Eelation  to  Taxable 
Transfers  of  the  Property  of  Mabgabst  Eppio,  Deceased. 

(8urrogate^»  Court,  Kings  County,  June,  1000.) 
OAABmBB — ^REQUisrrBS  aicd  vauditt  nr  gbztebax.:    What  constiyutw 

CHABITABLB  USB:     CEBTAINTT  AS  TO  BENKIIGIAXT — ^ElTEOT  OT  CHAPTBK 

701,  ULWs  1803. 

!I^UBT»— PUBPOSXS  VOB  WHICH  KXPBGB6  TBUSTB  ABB  VALID— SkBVIOBS  TO  BB 
FXBIOBMXD  ATTEB  DEATH  OF  GBAl!nN>B— MASSES. 

A  direction  to  executora  to  pay  and  expend  certain  siune  from  time 
to  time  in  their  discretion  for  the  expense  of  Koman  Oatholio  manes 
for  the  repoee  of  the  souls  of  the  testatrix  and  her  parente  is  a  gift  to 
the  executors  for  a  religions  use  upon  a  valid  and  effectual  trust  and 
taxable  at  the  rate  of  five  per  cent. 

Appeal  from  the  report  of  the  appraiser  fixing  and  assessing 
the  transfer  tax. 

William  W.  Wingate,  for  State  Comptroller,  appellant ;  Fer- 
nando Solinger^  for  executors,  respondents. 

'KsrrcBAM,  S.-— 'The  State  Comptroller  appeals  from  the  ad- 
justment of  the  transfer  tax  at  one  per  cent,  instead  of  fire  per 
cent,  on  the  sums  mentioned  in  the  following  paragraphs  of 
<iecedent's  will : 

'^  Second.  I  direct  my  executors  to  pay  and  expend  the  sum 
of  Two  thousand  ($2,000)  Dollars,  the  same  to  be  applied  by 
them  from  time  to  time  in  their  discretion  to  the  payment  of  the 
expense  of  Boman  Catholic  Masses  to  be  procured  by  them  to 
be  said  for  the  repose  of  my  souL 

'^  Third.  I  direct  my  executors  to  pay  and  expend  the  sum  of 
Pive  hundred  ($500.00)  Dollars,  the  same  to  be  applied  by 
them  from  time  to  time  in  their  discretion  to  the  payment  of 
the  expense  of  Eoman  Catholic  masses  to  be  procured  by  them 
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to  be  said  for  the  repose  of  the  souls  of  my  deceased  parents, 
John  Adam  Schwint  and  Elizabeth  Schwint" 

It  is  the  claim  of  the  Comptroller  that  these  paragraphs  con- 
tain gifts  in  trust  for  a  religious  use^  which  may  be  efiFectuated 
under  chapter  701  of  the  Laws  of  1893,  notwithstanding  the 
indefiniteness  and  uncertainty  of  the  beneficiaries  thereunder. 

The  decedent  died  on  January  2,  1909. 

If  a  gift  can  be  implied,  the  statute  cited  places  the  provi- 
sions of  this  will  upon  the  same  footing  as  to  validity  as  if  the 
gift  were  in  trust  to  pay  the  sums  indicated  to  a  clergyman  or 
religious  corporation  designated  by  name  and  thereby  to  pro- 
cure the  masses  to  be  said. 

'^  No  gift,  grant,  bequest  or  devise  to  religious,  educational, 
charitable  or  benevolent  uses,  which  shall,  in  other  respects  be 
valid  under  the  laws  of  this  State,  shall  or  be  deemed  invalid 
by  reason  of  the  indefiniteness  or  uncertainty  of  the  persons 
designated  as  the  beneficiaries  thereunder  in  the  instrument 
creating  the  same."    Laws  of  189*3,  chap.  701. 

A  bequest  for  the  saying  of  masses  for  the  repose  of  the  dead 
is  a  gift  for  a  religious  use.  A  gift  in  trust  may  be  implied. 
Wbere  ^^  the  duties  imposed  are  active  and  render  the  posses- 
sion of  the  estate  convenient  and  reasonably  necessary,  the  ex- 
ecutors will  be  deemed  trustees  for  the  performance  of  their 
duties,  to  the  same  extent  as  though  declared  to  be  so  by  the 
most  explicit  language."  Ward  v.  Ward,  105  N.  T.  68 ;  Tobias 
V.  Ketchum,  32  id.  319;  Eobert  v.  Coming,  89  id.  225. 

It  is  to  be  observed  that  the  executors  are  not  directed  merely 
to  pay  these  sums  to  an  unnamed  beneficiary.  The  direction 
is  that  the  executors  by  such  payment,  and  as  an  accompany- 
ing duty,  shall  procure  the  masses  to  be  said.  It  is  also  required 
that  the  executors  shall  exercise  their  discretion  as  to  the  ap- 
plicatipn  of  the  sums  bequeathed.  There  is  no  discretion  as  to 
whether  or  not  these  sums  shall  be  used.  The  direction  as  to 
their  use  is  absolute ;  but  the  duty  is  laid  upon  the  executors  to 
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determine,  from  time  to  time,  what  portion  of  the  fond  shall 
be  at  any  given  time  devoted  to  the  masses  and  over  what  period 
these  disbursements  shall  spread.  To  see  to  it  that  the  pur- 
poses of  the  payment  shall  be  fulfilled  and,  as  an  incident 
thereto,  to  control  the  rate  and  progress  of  the  payment^  is  an 
active  and  continuing  responsibility  which  cannot  be  effectually 
discharged  without  possession  of  the  gift 

It  seems,  therefore,  that  there  is  a  gift  to  the  executors  for  a 
religious  use  upon  a  valid  and  effectual  trusty  and  the  transfer 
should  be  taxed  at  the  rate  of  five  per  cent. 

The  order,  so  far  as  appealed  from,  should  be  reversed,  and 
direction  should  be  made  in  accordance  with  these  views. 

Decreed  accordingly. 


Matter  of  the  Transfer  Tax  Upon  the  Estate  of  Simon  Boths* 

OKiLD,  Deceased. 

{8urrogai^9  Court,  KingB  County,  June,  1900.) 
Taxes — ^Inhebitanob    and    tbakbfeb  taxes — Asbbsshxnt— Afpbaisai^^ 

DBDT70TI0N  OF  AimiNIBTBATION  BXFSNSES— rDEDUOnOlT  09*  CQlCiaSSIOKS 
or  BXAL  ESTATK  BBOKEB. 

Wliere  legacies  are  charged  upon  Teal  estate  and  the  neeesaily  for 
the  sale  of  the  lands  is  dear,  commissions  of  a  hroker  upon  such  sal* 
should  he  allowed  as  a  necessary  expense  of  administration  upon  the 
appraisal  of  the  estate  for  the  transfer  tax. 

Appeal  from  the  report  of  an  appraiser  fixing  and  assessing 
the  transfer  tax. 

Leon  Eronf eld,  for  the  executrix ;  William  W.  Wingate,  for 
the  State  Comptroller. 
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Xetcham,  S. — ^o  ground  appears  upon  which  the  ap- 
praiser's estimate  of  the  value  of  the  real  estate  can  be  dis- 
turbed. 

The  E'pecific  charge  of  the  legacies  upon  such  real  estate,  to- 
gether with  the  express  power  to  make  deeds  to  carry  into  effect 
the  provisions  of  the  will,  implies  a  power  of  sale. 

The  sale,  if  made,  will  be  an  act  of  administration,  and  the 
necessity  for  the  sale  is  dear.  Hence,  as  to  the  lands  devised, 
the  only  interest  which  passes  by  the  will,  when  the  devise  is 
subject  to  a  power  which  is  sure  to  be  exercised,  is  the  right  to 
receive  so  much  of  the  proceeds  of  sale  as  shall  remain  after  the 
payment  of  legacies,  debts  and  expenses  incident  to  the  sale. 

If  commissions  are  to  be  paid  to  a  broker  for  procuring  a 
purchaser,  then^  unless  there  is  a  corresponding  deduction,  the 
tax  will  be  levied  upon  a  sum  which  by  the  will  cannot  reach 
the  beneficiary.  Such  commissions  are  a  proper  expense,  and 
the  executrix  swears,  without  contradiction,  but  in  somewhat 
uncertain  language,  that  in  this  case  the  commissions  will  be 
included  in  the  expenses  of  the  sale  necessarily  to  be  paid. 

The  proceedings  should  be  remitted  to  the  appraiser  to  take 
such  further  proof  as  may  be  offered,  and  upon  the  whole  case 
to  allow  the  amount  of  broker's  commissions  upon  the  sale,  if 
upon  all  the  proofs  it  shall  appear  that  they  are  actually  to  be 
paid. 

Proceeding  remitted  to  appraiser. 
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Matter  of  the  Appraisal  Under  the  Transfer  Tax  Acts  of  the 
Property  of  Jacob  L.  Van  Pblt^  Deceased. 

(Surrogate's  Court,  Kings  County,  June,  1909.) 


iNHEBITAliaC     AND     TBAJXSWBM    TAXES — AsSEBSMKNT — APFBAlrtUr— 

DEDncnoN  or  adionisibation  ezpknbxs — ^Doubub  oqmmissions  to 

SaDEOUTOBS. 

Wbere  an  estate  amountB  to  less  than  $100,000  at  the  death  of  a 
testator  bat  more  than  that  amount  comes  to  the  hands  of  the  ex- 
ecutors by  the  subsequent  accrual  of  interest,  each  executor  is  entitled 
to  full  commissions,  and  separate  commissions  should  be  deducted  in 
appraising  the  estate  for  the  transfer  tax. 

See  Note  on  Bequest  for  Mhhhco  ante. 

Appeal  from  an  order  fixing  the  transfer  tax. 

Furst  &  Furst  (Arnold  S.  Furst,  of  counsel) ,  for  the  execu- 
tors ;  William  W.  Wingate,  for  the  State  Comptroller. 

Ketoham,  S. — Upon  an  appeal  taken  from  the  order  fixing 
the  transfer  tax^  the  ground  of  appeal  is  that,  in  the  adjustment 
of  the  tax,  deduction  was  made  of  a  single  commission  to  ex- 
ecutors instead  of  a  commission  to  each  of  three  executors. 

The  estate  at  the  time  of  the  death  was  of  the  value  of 
$98,621.33,  but  when  the  executors  received  their  letters  it  had 
been  increased  by  the  accrual  of  interest  to  more  than  $100,000. 

^o  doubt,  for  the  purpose  of  the  transfer  tax,  the  estate  must 
be  valued  as  of  the  time  of  death;  but  whether  each  executor 
shall  receive  a  fuU  commission  is  to  be  determined  by  the  value 
of  the  estate  which  they  shall  have  administered. 

Under  familiar  methods  of  estimating  deductions,  it  must 
be  found  that  a  triple  commission  is  among  the  prospective  ex- 
penses of  this  administration.  The  two  additional  commissions 
at  the  estimate  made  by  the  appraiser  would  be  $2,299.52. 


MATTER  OP  VIVANTL  20T 

The  present  order  would  make  the  legatees  pay  a  tax  upon 
this  sum  as  an  amount  which  passes  to  them  under  the  deced- 
ent's will,  when,  as  must  be  seen,  it  will  never  reach  them. 

The  order  appealed  from  should  be  modified  accordingly. 

Decree  modified. 


Matter  of  the  Transfer  Tax  on  the  Estate  of  Fibbxjooio  A. 

YivAiirTi,  Deceased. 

{Burrogai^M  Oour$,  New  York  County,  June,  1909.) 

EZXODTQBS   AHB  ADMHTISTBATOBS — COZXXOTION   AlTD  BBDUOnON   TO  F06SSB- 
BION    or    mXPEBTT    tm    CLAIMS    07    SSTATD— PkOPBTT    OOlfSTlTUTlUe 

ASSETS — ^Estates  in  beal  feopestt — ^Leases  so  ix>nq  as  bent  is  paid. 
Taxes — ^Inheritance  and  TEAj^srEB  taxes:   Pbofebtt  and  intcbest  sub- 
ject TO  TAX — ^Pbofebtt  situated  in  anotheb  state:   Assessment — 

ArPBAIBAIi— Or  PABTICXTIAB  PBOFEBTT— <300D  WnX  07  BUSINESS. 

The  good  will  of  a  biuinesa  carried  on  by  a  deeedent  at  the  time 
of  hie  death  is  a  taxable  aaeet  of  hia  estate;  but^  where  the  biuineM 
is  one  that  depends  for  its  success  upon  the  confidence  which  its  patrons 
haye  in  the  personal  skill  and  integrity  of  those  who  carry  it  on,  it 
should  not  be  estimated  above  the  amount  the  decedent  actually  real- 
ised from  it  during  the  last  year  of  his  life  with  his  capital  and  per- 
sonal assistance. 

Leases  of  lands  in  Japan  by  the  Japanese  goTemment  at  a  fixed  rent 
so  long  as  the  rent  shall  be  paid  are  not  assets  and  the  interest  of  a 
decedent  as  tenant  thereunder  is  not  taxsble  under  the  laws  relating 
to  taxsble  transfers. 

Berersed  138  App.  Div.  281. 

Appeal  from  the  report  of  an  appraiser  fixing  and  assessing 
the  transfer  tax. 

John  S.  JTenldns  (Edgar  N.  Dollin,  of  counsel) ,  for  State 
comptroller ;  W.  M.  Eosehanlt^  for  executor. 

Thoicas^  S. — ^If^  as  t)oth  of  the  parties  to  this  appeal  appear 
to  assume^  Mr.  Chreenhanm  upon  his  admission  as  a  partnez:  in 
iSaB  firm  of  Yivanti  Brothers  acquired  the  right  and  assumed  the 
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obligation  to  continue  to  carry  on  the  business  of  the  firm  for  at 
least  ten  years  after  the  death  of  the  decedent^  paying  for  the 
good  will  thus  acquired  a  portion  of  his  annual  profits  during 
«uch  period,  this  was  a  transaction  inter  vivos,  and,  if  any  ad- 
vantage accrued  to  Mr.  Greenbaum  because  of  it,  the  value  of 
that  advantage  was  not  a  taxable  asset  of  the  decedent  As  I 
<x>nstrue  the  documents  I  cannot  agree  that  any  such  bargain 
was  made  between  the  decedent  and  Mr.  Greenbaum,  or  that  he 
acquired  by  virtue  of  any  contract  with  the  decedent  a  ri^Kt, 
•either  absolute  or  contingent,  to  the  good  will  or  to  the  use  of  it, 
and  this  construction  appears  to  be  the  one  adopted  by  the 
parties,  for  the  contract  under  which  Mr.  Greenbaum  is  carry- 
ing on  a  business  similar  to  that  of  the  old  firm  is  one  made  b» 
tween  him  and  the  widow,  and  differs  substantially  in  its  terms 
from  the  cou'tract  with  Mr.  Tegner,  to  whose  rights  Mr.  Green- 
baum is  supposed  by  counsel  to  have  succeeded.  The  good  will 
of  the  firm  of  Yivanti  Brothers  was^  however,  an  asset  in  which 
the  estate  of  the  deceased  partner  had  an  interest,  though  not  an 
absolute  title  to  the  exclusion  of  the  surviving  partner,  and  the 
value  of  this  interest,  which  passed  beneficially  to  the  widow  of 
the  decedent,  was  properly  taxabla  The  appraiser  values  this 
..good  will  at  $59,088.21,  and  treats  the  whole  of  this  value  as 
an  asset  of  the  estate.  The  method  of  appraisal  adopted  by  the 
appraiser  would  seem  by  the  figures  to  have  been  to  take  tibe 
average  annual  profit  of  the  firm  for  the  four  years  preceding 
the  decedent's  death,  to  wit,  $89,992,  compute  fifteen  per  cent 
of  that  amount  as  being  the  profitable  profits  which  would  here- 
after be  payable  by  Mr.  Greenbaum  under  his  contract  with  the 
widow,  and  multiply  the  result  by  ten,  the  number  of  years  for 
which  the  contract  is  to  continue.  This  method  of  computation 
ignores  the  fact  that  the  nature  of  the  business  was  that  of  bn>k* 
ors  in  silks,  and  was  largely  personal,  depending  much  for  its 
aocoess  upon  the  confidence  reposed  by  vendors  and  purohasen 
of  silks  in  the  capacity  and  integrily  of  the  persons  acting  as 
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sofih  brokers,  and  that  the  decedent,  who  created  the  bnsineM, 
contributed  to  carrying  it  on,  in  addition  to  his  own  knowledge, 
skill  and  business  reputation,  at  least  $125,000  in  the  way  of 
capital,  besides  the  credit  arising  from  his  large  wealth.  For 
all  of  this  he  demanded  only  sixty  per  cent,  of  the  net  profits  of 
ihe  "firm  for  the  last  year  of  his  life,  and  seventy-five  per  cent 
for  previous  years.  The  business  is  now  to  be  carried  on  by 
his  former  junior  partner,  without  any  capital  from  the  es- 
tate, and  the  decedent's  reputation  is  a  mere  memory.  The 
present  capital  employed  is  contributed  by  a  special  partner, 
and  amounts  to  only  $50,000.  It  is,  of  course,  utterly  impos- 
sible to  estimate  with  any  degree  of  accuracy  the  annual  pay- 
ments which  will  be  made  by  Mr.  Greenbaimi  under  his  con- 
tract, and  I  think  that  the  interest  of  the  decedent  ou^t  not  to 
be  estimated  at  any  sum  exceeding  the  amount  actually  re- 
ceived by  the  decedent  as  his  share  of  the  profits  of  the  business 
for  the  last  year  during  which  it  was  conducted  under  his  direc- 
tion and  with  his  capital  and  personal  assistance,  to  wit,  $26,- 
374.    The  valuation  is,  therefore,  reduced  to  that  figure. 

The  decedent's  rights  in  certain  lands  in  Japan  were  taxed  as 
personal  property.  Each  parcel  of  this  land  is  represented  by  ai 
lease  from  the  Japanese  government  to  the  decedent  or  to  the 
grantor  of  the  decedent,  his  heirs,  executors,  administrators  and 
assigns,  at  a  fixed  and  stipulated  annual  ground  rent,  to  run  as 
loDg  as  such  ground  rent  shall  continue  to  be  paid,  with  the 
right  to  the  lessee  to  transfer  the  lease  or  rights  therein  acquired 
to  any  person  who  is  a  citizen  or  subject  of  a  country  having  a 
treaty  with  Japan.  In  the  terms  of  our  law  these  leases  can 
perhaps  be  described  as  perpetual  leases  reserving  rent.  Under 
<mr  law  a  perpetual  lease  of  this  kind  is  not  an  asset  passing  to 
executors  or  administrators,  but  is  real  property,  which  passes 
to  the  heir  (Code  Civ.  Pro.,  §  2712 ;  Millard  v.  Mulling,  68  N. 
T.  345,  362),  and  it  is  real  property  within  the  definition  of 
that  term  contained  in  chapter  18  of  the  Code  of  Civil  Pro- 

14 
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cedure  relating  to  Surrogate's  Courts.  Oode  Oiv.  Pro.^  §  2514, 
subd.  13.  In  imposing  transfer  taxes  we  are  administering  a 
statute  of  this  Stato^  and  if  the  rights  of  the  decedent  in  these 
Japanese  lands  are,  within  the  meaning  of  our  law,  real  prop- 
erly situated  in  a  foreign  jurisdiction,  the  Transfer  Tax  Law 
furnishes  us  no  authority  for  imposing  the  tax.  If  the  nature 
of  the  property  be  determined  according  to  the  Japanese  law, 
and  if  we  are  permitted  to  examine  and  rely  upon  the  evidence 
of  that  law  contained  in  the  record,  the  result  will  be  the  same. 
It  is  by  the  rules  furnished  by  one  or  the  other  of  these  bodies 
of  law  that  the  question  is  to  be  determined.  Savage  v.  O'^eily 
44  N.  Y.  298.  On  broader  and  perhaps  less  technical  grounds 
the  courts  of  this  State  should  not  be  astute  to  impose  a  tax  on 
interests  in  land  situated  within  the  limits  of  a  foreign  jurisdic- 
tion of  a  character  which  we  in  this  State  would  regard  as  real 
property,  in  view  of  the  fact  that  the  lawmaking  body  of  this 
State  has  carefully  refrained  from  imposing  any  tax  or  charge 
upon  real  property  outside  the  limits  of  this  jurisdiction.  The 
order  must  be  reversed  as  to  the  tax  upon  the  transfer  of  this 
Japanese  real  estate. 

The  ruling  of  the  appraiser,  refusing  to  deduct  from  die  ap- 
praisal the  value  of  the  widow's  dower  right,  is  affirmed.  Es- 
tate of  Henry  I.  Barbey,  N.  T.  L.  J.,  March  2,  1908,  and  cases 
cited. 

The  valuation  of  the  properties  iN'os.  50  and  52  East  One 
Hundredth  street  will  be  reduced  to  $28,000  each,  upon  the 
evidence  submitted. 

As  to  the  excess  conunissions,  upon  the  stipulation  filed  their 
amount  must  be  fixed  at  $2,864.68^  and  a  tax  will  be  imposed 
iihereon  against  the  executor  at  five  per  cent.  Tax  Law,  §  226. 
This  sum  is  included  in  the  valuation  of  the  income  of  the  life 
beneficiary,  and  there  is  consequently  a  double  taxation.  To 
avoid  this  the  sum  of  $2,864.68  must  be  deducted  from  the 
value  of  the  propiarty  passing  to  such  life  beneficiary. 

Settle  order  on  notice. 
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In  the  Matter  of  the  Transfer  Tax  upon  the  Estate  of  Oeobob 

W.  OvmciNos^  Deceased. 

(8urrogat«^9  Court,  Ifew  York  County,  June,  1009.) 

TAXBfS — ^iHHBtlTAITGB  ARD  TKANSVEB  TAXES — ^PbOPEBTT  AND  INTKBB8T  8XJB- 
JECT  TO  TAX — ^PMFKBTT  SITUATED  IN  ANOTHXB  STATE — ^ASSETS  MSTBIB- 
mXD  THEBECNDEB — Cl«AIH  OF  DOMICIIJABT  ADMINISTBATION. 

Where  aMete  of  a  deceased  person  in  California  a)^  distributed  there 
under  the  intestate  laws  of  that  State  pursuant  to  a  decree  which  ad- 
judges the  decedent  to  hare  been  a  resident  of  that  State  and  do  noi 
come  to  the  hands  of  the  executor  in  New  Yorlc,  they  will  not  be  taxed 
here;  though  by  a  subsequent  decree  in  Kew  York  it  is  adjudged  that 
the  decedent  was  at  the  time  of  his  death  a  resident  of  this  State. 

Appeal  from  an  order  fixing  the  transfer  tax. 

Tnmer^  Bolston  &  Horan,  for  (executors)  appellants ;  Alfred 
Yankauer^  for  State  comptroller. 

CoMALEN,  S. — Appeal  from  an  order  fixing  the  tax.  The 
decedent  made  a  will  by  which  he  appointed  the  Merchants' 
Loan  and  Trust  Company  of  Los  Angeles,  California,  his  execu* 
tor,  as  to  80  much  of  his  properly  as  was  situated  in  that  State. 
He  appointed  the  Farmers'  Loan  and  Trust  Company  of  New 
York  his  executor  as  to  so  much  of  his  property  as  was  situated 
in  this  State.  He  died  in  1904.  Shortly  after  his  death,  a  pro- 
ceeding was  brought  in  tlie  Superior  Court  of  Los  Angeles,  Cali- 
fomia,  for  the  probate  of  bis  will.  That  court  decided  that  the 
decedent  was  a  resident  of  the  State  of  California ;  that  certain! 
provisions  of  the  will  creating  trust  funds  were  invalid,  and  that 
ihat  part  of  the  property  which  was  located  in  California  and 
designated  in  the  will  as  constituting  a  part  of  the  trust  fund 
should  be  distributed  to  his  next  of  kin,  in  accordance  with  the 
intestate  laws  of  California.  The  property  located  in  Califomial 
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was  subsequently  distributed  among  decedent's  next  of  kin,  in 
lihe  manner  provided  by  this  decree,  and  in  the  proportion  pre- 
scribed by  the  intestate  laws  of  CaKfomia.  In  1906  the  Farm- 
ers' Loan  and  Trust  Company,  as  executor  in  this  State,  com- 
menced a  proceeding  in  the  New  York  Supreme  Court  for  the 
construction  of  decedent's  will.  The  court  decided  that  the 
decedent  was  a  resident  of  this  State;  that  the  provisions  of  his 
will  attempting  to  create  certain  trust  funds  were  invalid,  and 
ihat  such  property  should  be  distributed  in  accordance  with  the 
intestate  laws  of  this  State.  In  the  proceeding  instituted  by  tiie 
New  York  executor  to  appraise  the  estate,  in  accordance  with 
the  provisions  of  the  Transfer  Tax  Act,  the  appraiser  included 
in  the  taxable  assets  of  the  estate  all  the  property  of  decedent 
which  was  situated  in  California,  and  which,  under  the  decree 
of  the  Superior  Court  of  Los  Angeles,  had  been  distributed 
among  decedent's  next  of  kin.  The  executor  contends  that  iSie 
transfer  of  that  property  is  not  taxable  here  and  has  appealed 
from  the  order  entered  upon  said  report  Section  220  of  die 
Transfer  Tax  Law  provides :  "A  tax  shall  be  and  is  hereby  im- 
posed upon  the  transfer  of  any  property  *  ♦  *  fiygt,  when 
the  transfer  is  by  will  or  by  the  intestate  laws  of  this  State  from 
any  person  dying  seized  or  possessed  of  the  property  while  a 
resident  of  this  State."  Before  the  tax  can  be  imposed  there 
must  be  a  transfer  of  the  property,  either  by  will  or  by  the  intes- 
tate laws  of  this  State.  Assuming,  in  accordance  with  the  de- 
cision of  the  New  York  Supreme  Court,  that  the  decedent  was 
a  resident  of  this  State,  if  that  part  of  his  personal  property 
which  was  situated  in  California  passed  or  was  transferred  to 
his  next  of  kin  by  virtue  of  the  intestate  laws  of  this  State,  such 
a  transfer  would  be  taxable  here.  Matter  of  Swift,  187  N.  Y. 
77.  But,  at  the  time  the  New  York  court  decided  that  he  was  a 
resident  of  this  State,  the  property  located  in  California  had 
already  been  distributed  under  and  by  virtue  of  a  decree  of  a 
court  of  competent  jurisdiction  in  that  State  and  in  the  proper- 
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tian  prescribed  by  the  inteBtate  laws  of  that  State.  The  prop- 
er^ having  already  been  actually  transferred  tinder  the  intes- 
tate laws  of  the  State  of  California,  there  was  no  property  there 
which  could  be  transferred  under  the  intestate  laws  of  this  State. 
The  theory  that  the  property  passed  under  the  intestate  laws  of 
lliis  State  must  give  way  to  the  fact  that  it  was  actually  trans* 
ferred  under  the  intestate  laws  of  the  State  of  Oalifomia.  The 
Superior  Court  of  Los  Angeles  being  a  court  of  competent  juris- 
diction, its  decree  was  entitled  to  full  faith  and  credit  in  this 
court  Tilt  y.  £elsey,  207  IT.  S.  43.  Therefore,  as  ihe  dece- 
dent's property  in  California  was  not  transferred  to  his  next  of 
kin  by  virtue  of  the  intestate  laws  of  this  State,  the  courts  of 
ihis  State  have  no  jurisdiction  to  impose  a  tax  upon  the  transfer 
of  such  property.  The  order  fixing  the  tax  should  be  reversed 
and  the  report  remitted  to  the  appraiser  for  the  purpose  of  ex- 
cluding from  the  taxable  assets  of  the  estate  the  value  of  dece- 
dent's property  situated  in  California. 

Decreed  accordingly.  , 


Hatter  of  the  Final  Judicial  Settlement  of  the  Accounts  of 
Adei3ebt  TTatqht,  as  Executor^  Etc,  of  Danibi,  Htatt^ 
Deceased. 

{8urrogate'»  Court,  Dutoheu  County,  June,  1000.) 

WnUEH-IirTERPBETATIOir    AND   OONSTBUCTION — ^DeSIOKATIOKS    AlTD   DB8GBIP- 

ridBfa  or  febsoits,  objsots  Ain>  pubposes — Ruuks  aptd  i]CPiJOATion&-<-. 
WcoDS  DEScaiFnvs  or  ▲  glass — "  Kibcb  "  as  itot  isaLCjasQ  bbothkb's 

ADOPTED  DAUOHTKB. 

Where  a  testator  gave  the  residue  of  his  estate  to  his  "  nephews  and 

nieces  (children  of  mj  brothers  and  sister),  share  and  share  alike/' 

it  is  to  be  presumed  that  he  intended  nephews  and  nieces  by  birth 

only  and  not  an  adopted  daughter  of  a  deceased  brother,  in  the  absence 

\        of  knowledge  upon  his  part  of  the  fact  of  such  adoption. 
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Proceeding  upon  the  final  judicial  settlement  of  the  accounts 
of  an  executor. 

Charles  Morschauser,  for  executor;  Harry  Barker;  for  Hud- 
son River  State  Hospital;  Allison  Butts,  for  Lucy  Barlow, 
claimant;  John  F.  Ringwood,  special  guardian,  for  Albert 
Hyatt;  Charles  F.  Bishop,  for  James  H.  DuBois;  Henry  E. 
Losey,  for  Francis  E,  DuBois;  George  Overocker,  for  State 
comptroller. 

Hopkins^  S. — ^The  question  presented  for  determination  in 
this  matter  is:  Does  Lucy  Barlow,  a  legally  adopted  dau^ter 
of  one  Jonathan  Hyatt,  a  brother  of  the  testator,  share  in  the 
distribution  of  the  real  and  personal  property  of  lihe  testator, 
with  his  natural-bom  nephews  and  nieces,  under  the  terms  of 
the  will  ?  The  provision  of  testator's  will  under  which  this  con- 
troyersy  arises  reads  as  follows :  ^^  Fourth.  I  give^  bequeath  and 
devise  all  the  rest,  residue  and  remainder  of  my  estate,  botih  real 
and  personal  to  all  my  nephews  and  nieces  (children  of  my 
brothers  and  sister),  share  and  share  alike." 

At  the  time  of  Hyatt's  death  he  had  the  following  nephews 
and  nieces  related  by  blood,  viz. :  Fred,  Bert  and  Mary  Hyatt, 
children  of  his  deceased  brother  James ;  and  James  H.,  Henry 
and  Francis  E.  DuBois,  children  of  his  sister  Mary.  Hia 
brotiher  Jonathan,  who  is  still  living,  had  no  children,  except  aa 
adopted  daughter,  Lucy  Barlow,  the  claimant  upon  this  account- 
ing for  a  share  of  testator's  residuary  estate.  In  arriving  at  a 
decision  I  have  disregarded  all  parol  evidence,  except  that 
which  relates  to  the  testator's  knowledge  as  to  the  fact  of  Lucy 
Barlow's  adoption  by  his  brother  Jonathan,  and  have  endeav- 
ored to  draw  from  the  language  of  the  will,  aided  by  such  evi- 
dence and  the  circumstances  surrounding  the  testator  at  the 
time  of  its  execution^  his  intention  as  to  who  were  to  be  objects 
of  his  bounty,  and  whom  he  desired  to  have  his  property,  and 
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as  to  whether  it  was  his  intention  to  include  or  exclude  her  from 
participation  in  his  estate.  That  the  gift  was  to  a  class  there  is 
no  dispute;  that  Lucy  Barlow  came  within  this  class  is  dis- 
puted. As  between  foster  par^it  and  adopted  child  the  statute 
giyes  the  right  of  inheritance,  each  from  the  other  (Dom.  BeL 
Law,  §  64),  and  this  right  has  been  upheld  in  numerous  cases. 
But  this  right  has  never  been  extended,  by  statute  or  by  judicial 
interpretation,  to  the  child  to  inherit  from  the  collateral  kin  of 
the  foffter  parent  (Kettell  v.  Baxter,  50  Misc.  Bep.  428),  and, 
while  this  is  not  a  case  of  intestacy,  yet,  the  question  of  inher- 
itance has  much  to  do  with  determining  the  claimant's  right 
under  this  will,  in  the  light  of  the  testator's  knowledge  of  her 
relations  to  his  brother.  The  law  favors  construction  which  will 
not  tend  to  the  disinheriting  of  heirs,  unless  the  intention  to  do 
80  is  clearly  expressed,  so  that  the  property  will  go  to  those  who 
are  related  in  blood  to  the  testator,  rather  than  to  those  who 
would  take  nothing  from  the  testator  as  heir  or  next  of  kin  in 
case  of  intestacy.  Scott  v.  Guernsey,  48  N.  T.  106-120 ;  N.  T. 
Life  Ins.  Co.  v.  Vielle,  161  id.  11. 

It  clearly  appears  that  testator  never  recognized  the  existence 
of  any  artificial  relation  of  parent  and  child  between  Jonathan 
and  Lucy.  In  fact>  he  did  not  know  that  she  was  legally 
adopted,  but  understood  and  believed  that  she  was  not  In  the 
li^t  of  his  knowledge  at  the  time  of  the  preparation  of  the  will 
and  the  incidents  occurring  at  that  time,  it  appears  that  he  did 
not  intend  to  give  the  claimant  any  portion  of  his  estate,  and 
ihat  he  was  satisfied  from  the  knowledge  he  possessed  that  the 
language  of  the  will  would  exclude  her  as  a  legatee,  and  his 
property  be  divided  among  the  children  bom  to  his  "  brothers 
and  sister,"  as  he  evidently  intended.  I  believe  that  when  he 
desired  his  property  to  go  to  his  ^'  nephews  and  nieces  "  he  in- 
tended those  persons  who  held  such  relation  by  the  operation  of 
usually  recc^ized  relations  in  society,  and  that  it  would  be  con- 
trary to  the  wish,  and  intention  of  the  testator  for  me  to  read 


216     SUEROQATE'S  COUET  REPORTS. 

into  the  will  any  language  or  to  draw  therefrom  any  inf eraooa 
wliich  wonld  include  the  claimant  within  its  piKmflion&  It 
seemfl  to  me  that  had  the  testator  intended  Lucy  Barlow  to  be 
one  of  his  beneficiaries  he  would  have  expressly  mentioned  her 
as  suchy  because  the  only  natural  inference  that  can  be  drawn  of 
the  state  of  mind  of  the  testator  at  the  time  the  will  was  exe- 
cuted iS;  that  she  would  not  take  under  its  provisions,  showing 
clearly  to  me  that  his  express  intention  was  to  exclude  her  as  m 
beneficiary. 

My  conclusion,  therefore,  is,  that  Lu<^  Barlow  should  be  ex- 
cluded in  the  distribution  of  this  estate. 

Let  a  decree  be  entered  accordingly. 

Decreed  accordingly. 


Matter  of  the  Voluntary  Judicial  Settlement  of  the  Account  of 
Proceedings  of  Jeannbttb  Nixson^  as  Executrix  of  Wnr 
UAM  B.  !N'elson^  Deceased. 

{Burrogate^a  Court,  Oreene  County,  June,  1009.) 

BXBCUTOBS  AlTD  ADMIiaSTBATOBS— RiOHTS  AJXD  LIABHITIES  BETWEEN  BKPBS^ 
BENTATIVB  Aim  ESTATE — CLAIMS  BT  PEBSONAL  BEPBESEZTTATIYBS — ^EtI- 
DENCE — SUJrjriClUNCT. 

LDCITATIOiq'  OF   ACnONB — ^ReYIYAL   or   OBUGATIOK — A0B370WIJEDG1CENT  AH1> 

jnew  FBOiasE — Foem  or  pbomisd-— Pbesentation  or  chaim  and  allow- 
ance BT  EXECTTTBIX. 

The  presentation  to  an  executrix  by  a  creditor  of  the  decedent  of  a 
claim  against  his  estate  and  its  allowance  by  the  executrix  is  a  liqui- 
dation of  the  claim  and  fixes  a  new  date  for  the  running  of  the  Statute 
of  Limitations.  8uch  presentation  and  allowance,  in  the  absence  of 
fraud  or  collusion,  establishes  the  validity  of  the  claim  as  effectoally 
as  a  judgment  against  the  executrix. 

The  claim  of  the  executrix  against  the  estate  of  the  testator  founded 
on  her  having  made  a  promissory  note  for  his  accommodation  which 
she  afterward  paid,  being  dependent  upon  the  testimony  of  her  son,  the 
testator's  stepson,  who  testified  to  admissions  by  the  testator  which 
were  not  clear  and  precise  and  did  not  certainly  identify  the  note  in 
f       question,  should  not  be  allowed  upon  the  settlement  of  her  acoounti^ 
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FrooeedingB  on  the  judicial  settlement  of  the  accoimt  of  an 
ezeeatriz. 

Boknd  S.  Palmer,  for  Jeannette  Nelson,  executrix ;  Osbom, 
Bloodgood  &  Wilbnr,  for  Oatsldll  Foundry  and  Machine  Works, 
and  othera,  creditors ;  Jennings  &  Aiistin,  for  Deane  &  Deane, 
and  otiiers,  creditors ;  Bobert  Wilkinson,  f dr  Helen  B.  Nelson, 
and  another,  creditors. 

Tatxmadge,  S. — William  B.  Nelson  died  September  8, 
1906,  leaving  a  last  will  and  testament  in  and  by  which  his 
widow,  Jeannette  Nelson,  was  nominated  as  sole  executrix.  On 
September  26,  1906,  the  will  was  admitted  to  probate  by  the 
surrogate  of  Greene  county,  and  letters  testamentary  were  isr 
sued  to  Jeannette  Nelson.  The  executrix  duly  advertised  for 
the  presentation  of  claims ;  and  claims  were  presented,  as  ap- 
pears by  the  account  of  the  executrix,  aggregating  $10,664.98. 
The  testator  left  an  estate  not  exceeding  in  value  the  sum  of 
$2,200.  On  July  15,  1908,  the  executrix  filed  her  account ;  and 
on  the  12th  day  of  December,  1908,  she  filed  her  petition  pray- 
ing for  a  judicial  settlement  of  her  account  All  parties  inter- 
ested in  the  proceeding,  including  creditors,  were  cited  to  ap- 
pear or  duly  waived  the  issuing  and  service  of  a  citation  upon 
thenL  The  citation  was  returnable  January  11,  1908.  The 
proceeding  was  adjourned  from  time  to  time  until  March  8, 
1909,  at  which  time  the  creditors  represented  by  Osbom,  Blood- 
good  &  Wilbur  filed  objectiouB  to  the  account  of  the  executrix, 
and  the  creditors  represented  by  Jennings  &  Austin  joined  in 
•aid  objections. 

Among  the  objections  filed  were  die  following: 
**  That  the  said  executrix  has  not  accounted  for  or  charged 
iierself  with  any  interest  on  the  moneys  of  said  estate ;  and  ihese 
contestants  ask  that  said  executrix  be  charged  with  interest 
from  July  1,  1907,  on  all  moneys  of  tiie  estate  in  her  hands  on 
and  after  that  date. 
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^  That  the  allowance  by  said  executrix  of  the  claim  for  $3,- 
106.10  in  favor  of  Helen  D.  iN'elaon  against  the  said  estate  was 
illegal  and  improper;  and  these  contestants  allege,  on  informa- 
tion and  belief^  that  the  said  claim  of  Helen  D.  Nelson  is  not, 
nor  is  any  part  thereof,  a  valid  or  legal  claim  against  the  said 
estate ;  and  they  ask  that  said  claim  be  wholly  disallowed. 

^^  That  the  allowance  by  said  executrix  of  the  daim  of 
<$204.50  in  favor  of  Katharine  J.  Palmer  against  the  said  estate 
was  illegal  and  improper;  and  these  contestants  aUegei  on  in- 
formation and  belief,  that  the  said  claim  of  Katharine  J.  Palmer 
is  not,  nor  is  any  part  thereof,  a  valid  or  legal  daim  against  tiie 
-said  estate,  and  they  ask  that  said  claim  be  wholly  disallowed." 

On  the  hearing,  the  objection  filed  to  the  claim  of  Helen  D. 
2felson,  which  consisted  of  several  items,  was  amended,  and  the 
JEollowing  objection  was  added : 

'^  That  the  note  presented  by  Helen  T>.  Nelson  for  $2,000, 
Jsnd  allowed,  is  barred  by  the  statute  of  limitations.*' 

It  appears  by  the  testimony  of  Eoland  S.  Palmer,  the  attor- 
ney for  the  executrix,  that  the  claim  of  Helen  D.  Nelson  was 
presented  to  him  on  tihe  16th  day  of  February,  1907 ;  that  there- 
4iftor  he,  as  attorney  for  the  executrix,  notified  the  claimant  Aat 
&B  claim  had  been  allowed.  The  claim,  whidi  was  duly  veri- 
fied, was  offered  and  received  in  evidence.  The  account  of  the 
^executrix  was  i^lso  put  in  evidence. 

It  also  appears  from  the  testimony  that  the  verified  daim  of 
Katharine  J.  Palmer  was  received  by  said  attorney  for  the  ex- 
ecutrix during  the  month  of  January,  1908,  and  that  afterward 
jbe,  as  attorney  for  the  executrix,  notified  the  daimant  of  tiiie  ao- 
4septance  of  the  daim.  This  daim  was  offered  and  received  in 
'evidence. 

The  executrix  then  rested.  No  testimony  was  offered  by  the 
contestants. 

These  claims  having  been  presented  to  and  allowed  by  the  ex- 
-ecntrix  became  liquidated  and  established  daims  against  the 
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estate  represented  bj  the  executrix.  Wilcox  v.  Smith,  26  Barb. 
816 ;  McNtdty  v.  Hurd,  72  N.  Y.  520;  Matter  of  Miles,  170  id. 
.75 ;  Matter  of  Miner,  89  Misc.  Bep.  605.  If  the  contestants  had 
the  right  to  question  the  legality  or  justness  of  the  daims  upon 
judicial  settlement,  the  burden  of  proof  was  upon  them.  Mat- 
ter of  Warrin,  56  App.  Div.  414. 

"No  testimony  was  offered  by  the  contestants  to  show  fraud  or 
collusion  in  the  allowance  of  such  claims,  or  for  any  other  pur- 
pose. The  law  stated  in  the  Warrin  case  has  long  been  recog- 
nized and  grows  out  of  the  principle  that,  when  a  claim  has  once 
be^i  liquidated  or  established,  it  is  not  necessary  for  the  claim- 
ant to  establish  such  claim  a  second  time,  unless  mistake,  fraud 
or  bad  faith  is  shown  in  the  first  liquidation  of  the  claim. 

The  contestants,  however,  contend  that  the  first  item  in  the 
claim  of  Helen  D.  I^elson  was  barred  by  the  Statute  of  Limita- 
tions. This  claim  became  due  and  payable  February  25,  1901. 
It  was  presented  to  the  executrix  on  the  16th  of  February, 
1907,  five  yean,  eleven  months  and  twenty-one  days  after  the 
daim  became  due.  Clearly,  upon  the  face  of  the  claim,  it  was 
not  barred  by  the  Statute  of  Limitations  at  the  time  it  was  pre- 
sented. The  account  was  filed  in  the  office  of  the  surrogate  on 
July  15,  1908,  seven  years,  five  months  and  twenty  days  after  , 
the  claim  became  due.  At  the  time  the  petition  was  filed  for 
judicial  settlement^  more  than  seven  years  and  six  months  had 
elapsed  from  the  time  said  claim  became  due.  And  it  is  con- 
tended that,  inasmuch  as  it  does  not  clearly  appear  when  such 
claim  was  allowed  by  the  executrix,  the  burden  is  upon  the  ex- 
ecutrix to  show  that  said  claim  was  allowed  before  it  was  barred 
by  the  Statute  of  Limitations. 

It  was  the  duly  of  the  executrix  to  carefully  examine  every 
daim  presented  and  not  to  allow  a  claim  that  was  barred  by  the 
Statute  of  Limitations ;  and,  inasmuch  as  the  claim  presented  to 
the  executrix  was  not  disputed  or  rejected  by  her,  I  think  it  is 
fair  to  assume  that  the  daim  was  not  barred  at  the  time  of  ita 
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acoeptance,  and  that  the  burden  is  upon  the  contestants  to  show 
to  the  contrary.  See  Matter  of  Warrin,  supra ;  Wilcox  v.  Smidi, 
26  Barb.  816. 

I  am  also  of  the  opinion  that  the  rule  laid  down  in  Matter  of 
Prince,  56  Mdsc.  Rep.  222,  should  be  followed,  that  the  claim^ 
not  having  been  disputed  or  rejected,  and  having  been  accepted, 
must  be  deemed  to  have  been  allowed  as  of  the  time  of  the  pre- 
sentation or  filing  of  the  same. 

The  contestants  further  contend  that  a  verbal  acceptance  bj 
the  executrix  was  not  suffici^it  to  stop  the  running  of  the  stat- 
ute, and  cite  Cotter  v.  Quinlan,  2  Dem.  30,  in  support  of  their 
position.  I  cannot  agree  with  the  reasoning  of  the  surrogate  in 
that  case.  The  opinion  seems  to  be  in  direct  conflict  with  all  of 
the  later  decisions.  The  executor  does  not  maintain  the  relation 
of  debtor.  It  is  his  duty  to  collect  the  assets  of  the  estate,  ascer- 
tain the  creditors,  legatees  and  next  of  kin,  and  apply  the 
assets  in  satisfaction  of  the  claims  in  the  order  prescribed  by 
law. 

In  Buckhout  v.  Hunt,  16  How.  Pr.  409,  Brown,  J.,  says: 
**  The  claims  are  to  be  presented,  not  for  immediate,  but  for 
ultimate  payment,  if  the  assets  prove  sufficient,  and  if  insuff- 
cient,  for  a  ratable  proportion  of  whatever  there  may  be.** 

There  is  no  necessity  for  a  promise  in  writing  or  a  payment 
to  prevent  the  running  of  the  statute  against  a  note  after  an 
action  has  been  commenced  or  a  judgment  obtained;  a  new  date 
is  fixed  thereafter  from  which  to  compute  the  running  of  the 
statute,  and  a  claim  once  allowed  by  an  executor  becomes  liqui- 
dated or  established,  in  the  method  prescribed  by  statute,  and  Ib 
as  effective  to  prevent  the  running  of  the  statute  against  the 
original  claim  as  a  judgment 

In  Schutz  V.  Morette,  146  N.  T.  137,  144,  Andrews,  J.,  writ- 
ing the  opinion,  says :  "  The  statutory  system  for  the  presenta- 
Hon  and  adjustment  of  claims  against  the  estate  of  a  decedent 
furnishes  a  summary  and  inexpensive  method  by  which  claims 
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can  be  adjtiBted  widiout  action,  or  by  reference.  The  executor 
or  administrator  may,  on  being  satiafied  of  the  justice  of  a  claim 
presented,  admit  it,  or  if  he  doubts  its  justness,  may  reject  it 
and  leave  the  creditor  to  his  remedy  by  action,  if  a  reference  is 
not  agreed  upon.'' 

In  Matter  of  Prince,  56  Misc.  Rep.  222,  it  is  held:  "  Execu- 
tors and  administrators  are  but  trustees  to  settle  the  estate  under 
their  direction  or  control,  agreeably  to  the  principles  of  the  stav 
ute.  Ifothing  is  gained  by  obtaining  a  judgment  against  them, 
beyond  the  liquidation  of  the  debt  When  a  claim  has  been  al-  * 
lowed  it  is  established.'' 

In  McNulty  v.  Hurd,  72  K*.  T.  520,  the  court  say :  "  It  would 
be  a  contradiction  in  terms  to  say  that  an  established  claim  can 
or  should  be  litigated  in  an  action  or  upon  a  proceeding  for  an 
aocotmting." 

In  Matter  of  Prince,  56  Misc.  Rep.  22S,  the  surrogate  says: 
''  There  is  eyidence  in  the  case,  given  by  several  creditors,  that 
they  were  told  by  deceased  executor  Barnard  that  their  claims 
were  all  right  and  would  be  paid  when  the  real  estate  was  sold. 
♦  ♦  *  An  executor  or  administrator  may  not  with  impunily 
admit  and  allow  a  claim,  for  the  purpose  of  lulling  a  creditor 
into  a  sense  of  security,  until  his  strict  legal  remedy  is  barred 
by  the  Statute  of  Limitations,  and  then,  by  filing  an  answer  in 
such  a  proceeding  as  this,  send  the  creditor  out  of  court  without 
remedy  or  redress  *  ♦  ♦  to  another  forum,  only  to  be  met 
with  a  plea  of  the  Statute  of  Limitations." 

Creditors  have  several  remedies  for  the  adjustment  of  their 
daims  against  the  estate  of  a  deceased  person.  One,  by  action 
for  the  recovery  of  judgment;  one,  by  a  reference  under  the 
statute;  one,  by  having  the  matter  heard  before  the  surrogate 
by  stipulation,  and  one,  by  the  presentation  of  their  claims  to 
the  legal  representative  and  the  allowance  of  the  same  by  the 
latter.  The  recovery  of  a  judgment  against  the  legal  representa- 
tive would  not  entitle  the  debt  to  preference  in  payment  over 
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others  of  the  same  class.  It  would  have  the  effect^  however,  of 
constituting  it  a  liquidated  debt  against  the  estate.  As  already 
stated,  the  effect  of  such  a  judgment  is  merely  te  give  the  debt 
the  character  of  a  liquidated  demand  against  the  estate ;  and,  im 
this  respect,  claims  allowed  by  the  legal  representative  attain 
the  same  character.  And  I  am  of  the  opinion  that  it  was  not 
the  intention  of  the  Legislature  to  give  creditonB  who  have  liqua^ 
dated  their  claimis  by  judgment  any  advantage  in  the  collection 
and  enforcement  thereof  over  other  creditors  of  the  same  ekes, 
whose  claims  have  been  liquidated  through  the  process  of  allow* 
ance  by  the  legal  representative.  Matter  of  Miner,  39  Misc* 
Bep.  605. 

I  am,  therefore,  of  the  opinion  that  the  objections  to  the  claim 
of  Helen  D.  Nelson  and  to  the  claim  of  Katharine  J.  Palmer 
should  be  overruled,  and  that  such  claims  should  stand  as 
allowed  by  the  executrix,  except  that  the  first  item  of  the  daun 
of  Helen  D.  Nelson  should  be  allowed  at  $2,000,  with  interest 
thereon  from  February  25,  1901.  The  note  upon  which  this 
claim  is  based  is  dated  October  22,  1900,  and  payable  on  Feb- 
ruary 25,  1901.  No  agreement  is  contained  in  the  note  to  pay 
interest.  This  note,  therefore,  would  only  bear  interest  from 
the  time  it  became  due. 

After  reviewing  the  testimony,  I  am  of  the  opinion  that  the 
executrix  was  reasonably  diligent  in  settling  the  estate  and  thati 
there  is  no  good  reason  why  she  should  be  charged  with  interest 
on  the  small  balance  remaining  in  her  hands. 

The  only  other  question  arising  on  the  accounting  for  my  con- 
sideration is  whether  the  individual  claim  of  Jeannette  Nelson^ 
concerning  which  proof  was  given,  should  be  allowed.  The 
claim  is  based  upon  a  promissory  note,  dated  July  3,  1898,  in 
and  by  which  the  claimant  promises  to  pay,  to  the  order  of 
William  B.  Nelson,  the  sum  of  $552.03,  at  the  First  National 
Bank  of  Amenia,  six  months  after  date.  This  note  was  trans- 
ferred by  indorsement  by  William  B.  Nelson  to  the  firm  of 
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WiUson  &  Eaton;  and,  on  or  about  November  16,  1903,  an  ac- 
tion was  commenced  by  Willson  &  Eaton  againfit  Mrs.  Nelson, 
the  maker  of  the  note ;  and,  snbsequentlj,  Mrs.  Nelson  paid  to^ 
the  plaintiffs  the  snm  of  $772.31. 

The  presumption  arises  upon  the  face  of  the  transaction  that 
the  claim  was  one  in  favor  of  William  B.  Nelson  against  the- 
claimant;  and  the  only  evidence  offered  to  do  away  with  tluj» 
presimiption  is  that  given  by  the  son  of  the  claimant,  the  at- 
torney in  this  proceeding,  as  to  admissions  made  by  Willian^ 
H  Nelson  in  February,  1906,  to  the  effect  that  a  certain  promis- 
sory note  for  $552,  dated  July  3,  1898,  made  by  Jeannette- 
Nelson  to  him,  was  delivered  to  him  by  Mrs.  Nelson  as  an  ae* 
commodation  note ;  that  she  did  not  owe  him  that  money ;  that 
as  she  had  been  forced  to  pay  he  was  obligated  to  pay  her  that 
amount  and,  as  soon  as  he  could  realize  some  funds  from  th& 
estate  of  his  father,  he  would  reimburse  her.  On  the  cross-ex- 
amination, the  witness  testified  that  he  did  not  remember 
whether  the  date  of  the  note  or  exact  amount  of  the  note  wa» 
mentioned,  but  that  they  referred  to  the  Willson  &  Eaton  note* 
This  question  was  then  asked :  ^'  And  that  is  as  far  as  you  did 
refer  to  the  note,  by  calling  it  the  Willson-Eaton  note  ?"  "  A. 
I  don't  remember  exactly  as  to  that."  Without  detailing  all  the 
testimony  on  the  cross-examination,  I  will  refer  particularly  to- 
the  following  testimony:  The  witness  was  asked  to  state  on 
cross-examination  just  what  conversation  took  place  and  what 
language  was  used  in  reference  to  this  note  upon  which  the  ex* 
ecutrix's  claim  was  based,  and  the  witness  replied :  '^  I  spoke 
to  Mr.  Nelson  about  a  number — three  or  four  notes,  which  he 
was  obligated  upon  and  some  of  which  my  mother  was  obligated 
upon  and  suggested  to  him  that  he  clean  those  matters  up  a» 
soon  as  he  could  from  funds  received  from  his  father's  estate, 
and  we  enumerated  them  in  a  rough  way.  We  referred  to  the 
Skrhyte  matter — a  note  which  my  mother  also  paid  but  which 
is  outlawed  now,  and  two  or  three  others  and  also  this  WSllson* 
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Eaton  amount  and  that  is  as  near  as  I  can  recall  in  a  rough 
way."  On  further  cross-examination,  the  witness  stated  that 
he  couldn't  positively  swear  that  any  mention  was  made  of 
the  exact  amount. due  his  mother  on  the  Willson-Eaton  note; 
that  he  couldn't  positively  swear  of  his  own  knowledge  that  the 
note  referred  to  in  the  summons  and  complaint  was  the  only 
note  of  the  same  character  given  by  his  mother  to  William  B. 
Nekon  as  an  accommodation  note  or  that  the  note  covered  by 
the  summons  and  complaint  was  the  only  note  upon  which 
<j|ieorge  <T.  WiUson  and  Lewis  F.  Eaton  had  a  claim  against 
Jeannette  Nelson  and  William  B.  Nelson,  or  either  of  them. 
He  further  says  that  he  cannot  swear  positively  whether  in  the 
<!onver8ation  reference  was  made  to  the  Willson-Eaton  note,  or 
the  Willson-Eaton  claim,  or  the  suit.  It  further  appears  that 
a  conversation  was  had  between  this  witness  and  Mr.  Blood- 
good,  in  the  presence  of  Mr.  Austin,  in  which  it  is  claimed  that 
the  witness  Palmer  stated  to  them,  at  the  time  of  the  first  hear- 
ing in  this  proceeding,  that  he  had  no  personal  knowledge  con- 
<;eming  the  note  in  question,  and  that  what  he  knew  about  it 
was  hearsay. 

From  the  testimony  above  referred  to  and  all  of  the  testi- 
mony given  by  the  witness  Palmer,  it  is  impossible  to  determine 
what  admission,  if  any,  was  made  by  William  B.  Nelson  in  ref- 
erence to  any  existing  indebtedness  due  from  himself  to  the 
claimant  in  this  proceeding.  There  is  nothing  in  the  testimony 
to  show  that  the  witness  had  any  personal  knowledge  of  the 
transaction  between  the  claimant  and  her  husband  at  the  time 
of  the  giving  of  the  note  in  question.  There  is  no  testimony  to 
fihow  that  the  witness  was  requested  by  his  mother  to  speak  to 
Mr.  Nelson  in  reference  to  this  claim,  or  that  the  claimant  had 
ever  demanded  pay  of  Nelson,  or  claimed  in  any  manner  that 
Nelson  was  indebted  to  her  by  reason  of  the  transaction  referred 
to.  Whether  at  the  time  this  note  was  given  she  intended  that 
her  husband  should  have  the  use  and  benefit  of  it,  and  that  he 
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cihotild  repay  the  same  to  her^  does  not  appear  from  the  testi- 
monj.  If  Buch  indebtedness  ever  existed  from  William  B.  Nel- 
son to  his  wife,  the  claimant,  it  maj  have  been  paid  before  the 
death  of  William  B.  Kelson.  The  testimony  given  by  the  son 
of  the  claimant  is  not  sufficient,  in  my  opinion,  to  show  clearly 
an  indebtedness  existing  in  favor  of  the  claimant  against  Wil- 
liam B.  If  elson. 

This  isn't  a  case  where  the  court  has  a  right  to  infer  any 
fact  in  favor  of  the  claimant.  Such  fact  in  order  to  establish 
the  claim  must  be  clearly  proven  by  satisfactory  testimony, 
otherwise  the  claimant  is  not  entitled  to  recover.  Van  Slooten 
V.  Wheeler,  140  N.  T.  624;  Matter  of  Marcellus,  165  id.  70. 

It  is  stated  in  Law  v.  Merrills,  6  Wend.  277 :  ^'  Evidence 
to  establish  a  fact  by  the  confessions  of  the  party  should  al- 
ways be  scrutinized  and  received  with  caution,  as  it  is  the  most 
dangerous  evidence  that  can  be  admitted  in  a  court  of  justice 
and  the  most  liable  to  abuse.  Although  a  witness  is  perfectly 
honesty  it  is  impossible,  in  most  cases,  for  him  to  give  the  exact 
words  in  which  an  admission  was  made.  And  sometimes  even 
the  transposition  of  the  words  of  a  party  may  give  a  meaning 
entirely  different  from  that  which  was  intended  to  be  conveyed 
to  the  witness." 

Admissions  by  a  defendant,  when  they  are  the  only  positive 
evidence  against  him,  are  to  be  carefully  scrutinized.  Michi- 
gan Carbon  Works  v.  Schad,  88  Hun,  71. 

In  Walbaum  v.  Heaney,  104  App.  Div.  412,  it  is  held :  ^^  It 
is  the  policy  of  the  law  to  require  that  claims  made  against  the 
estates  of  deceased  persons  be  established  by  very  satisfactory 
testimony.  The  rule  that  a  fact,  testified  to  by  a  disinterested 
witness  who  is  not  discredited  and  whose  testimony  does  not 
conflict  with  other  evidence  offered  upon  the  trial,  is  to  be  taken 
as  legally  established,  has  no  application  to  claims  which  are 
sought  to  be  recovered  against  the  estates  of  deceased  persons. 
^    •    9    Where  claims  are  sought  to  be  established  against 
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the  estates  of  deceased  persons^  the  courts  are  required  to  Bcrati- 
nize  the  testimony  with  care,  the  attitude  of  the  witness  and 
any  interest  which  may  haye  a  tendency  to  influence  his  tes- 
timony." Scheu  V.  Blum,  119  App.  Div.  825 ;  Forbes  v.  Chi- 
chester, 30  K  T.  St.  Eepr.  370 ;  Rowland  v.  Howard,  75  Hun, 
1 ;  Farian  v.  Wiegel,  31  Abb.  N.  C.  169. 

As  appears  by  the  note  upon  which  the  claim  is  based,  it 
was  given  July  3,  1898>;  and,  if  an  indebtedness  existed  by 
reason  of  the  giving  of  this  note  from  William  B.  Kelson  to  the 
claimant  or  by  reason  of  the  fact  that  Mrs.  ITelson  paid  the 
same  when  an  action  was  commenced  against  her,  it  would  seem 
that,  at  the  time  this  action  was  commenced,  she  would  have 
done  something  toward  requiring  a  settlement  of  that  amount 
by  her  husband. 

Claims  thus  withheld  during  the  lifetime  of  the  alleged  deb- 
tor and  presented  after  the  party  alleged  to  be  liable  is  no 
longer  capable  of  disputing  the  claim  require  the  clearest  kind 
of  tesimony  in  order  to  establish  thenu  Matter  of  Salisbury, 
41  Misc.  Eep.  274';  Kearney  v.  McKeon,  85  N.  T.  136. 

The  unsupported  testimony  of  claimant's  son  as  to  the  ma- 
terial facts  is  not  such  clear  and  satisfactory  proof  as  to  over- 
come the  presumptions  arising  in  this  case.  Matter  of  Jones, 
28  Misc.  Bep.  338. 

In  Forbes  v.  Chichester,  30  N.  Y.  St  Eepr.  370,  Pratt,  J.^ 
says :  '^  We  reach  this  conclusion  with  regret,  for  as  has  been 
well  said,  the  character  and  standing  of  the  plaintiff  are  such 
as  to  relieve  him  from  any  suspicion  of  presenting  an  unfounded 
clainL  But  public  policy  requires  that  demands  against  de* 
ceased  parties  must  be  strictly  proved,  and  to  relax  that  rule 
would  give  rise  to  evils  far  outweighing  the  inconveniences  re- 
sulting from  its  strict  enforcement ;  inconveniences  which  oould 
be  obviated  by  the  exercise  of  ordinary  care  in  procuring  writr 
ten  or  other  evidence  of  contracts  not  dependent  for  validify 
upon  the  continuance  of  the  life  of  either  party.'' 
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**  It  seems  to  be  well  settled  that  claims  against  the  estates 
of  deceased  persons,  in  order  to  be  upheld,  must  be  dearly 
proved  bj  competent  evidence,  and  be  free  from  any  just  or 
well-grounded  suspicion  of  their  validity/'  Winne  v.  HiUs^  91 
Hun,  89. 

In  view  of  all  the  testimony  given  in  reference  to  this  claim 
and  the  law  applicable  to  the  claims  presented  by  legal  represen- 
tatives of  an  estate,  the  testimony  given  by  the  son  of  the  claim- 
ant is  not  such  clear  and  satisfactory  testimony  as  would  wa]^ 
rant  me  in  finding  that  it  is  a  proper  or  just  claim  against  the 
estate  of  the  decedent 

I  am,  therefore,  of  the  opinion  that  it  should  be  disallowed. 
Findings  and  decree  may  be  prepared  accordingly.  Costs  to  the 
attorneys  to  be  adjusted  at  the  time  of  settling  the  decree. 

Decreed  accordingly. 


Matter  of  the  Judicial  Settlement  of  the  Account  of  Walteb 
M.  Beistow,  Administrator  with  the  Will  Annexed  of 
Heitbt  Bribtow,  Former  Public  Administrator  of  the 
County  of  Kings,  as  Administrator  of  the  Gfoods,  Chattels 
and  Credits  Which  Were  of  Gittsbppe  Tbpkmno,  Deceased* 

iSurrogate^B  Court,  Kings  County,  June,  1909.) 

ArPlABAKOD— AUTHOBTTT  OF  BIGHT  TO  A7FXAB — ^RlQHT  OT  CONSULS  URDKB 
TBEATIB8  WTTH  VOBEION  OOVEBNICEIVTS. 

COKSITLB — ^ApPEASANCB    IK     UTI6A1I0N     AlTBOTIirQ     lOBKIGN     INTEBBSTfSh-^ 
Itauak  OONSTTLS. 

The  Italian  consul  has  the  right  to  represent  alien  minor  next  of  kin 
of  a  deoeaaed  Italian  suhject  upon  the  judicial  settlement  of  the  ao- 
ooante  of  the  administrator  of  the  deceased;  and  the  appointment  of 
a  special  guardian  for  such  minors  after  the  consul  has  appeared  in 
the  proceeding  is  improvident  and  should  be  vacated. 

Proceeding  upon  the  judicial  settlement  of  the  accounts  of 
adminstrator. 
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George  Eckstein,  for  administrator;  Gino  C.  Speranza^  for 
Italian  consul ;  Edward  J.  Fanning,  special  guardian. 

EsTCHAM^  S. — ^The  right  of  the  Italian  consul  to  represent 
alien  minor  next  of  kin  of  a  deceased  Italian  subject  upon  an 
accounting  bj  the  administrator  of  the  estate  of  such  deceased 
must  be  recognized. 

In  this  case  appearance  for  next  of  kin  of  the  class  described 
was  duly  made  by  an  attorney  delegated  by  the  Italian  consuL 

The  appointment,  thereafter  made,  of  a  special  guardian  for 
the  Italian  infants  was  improvident  and  must  be  set  aside. 

Decreed  accordingly. 


Hatter  of  the  Judicial  Settlement  of  the  Account  of  Thbodobs 
E.  Gb£en^  as  Executor  of  Anita  C.  M.  DBSwsa  Mstek, 
Deceased. 

{8urrogat€^$  Oowrt,  Kingt  OowUy,  June,  1909.) 
BzBotnoBs  aud  ADimnsTB^TOEs:  Adhhtisibation  m  oENiBAXr— Jubissio 

nON  AlTD  OONTUOT  01*  LAWS— FaOTB  OONlttBma  JUBISDIOnON — WiUlT 
ABB  ASSETS— FtoCEBDS  OF  BAUB  BT  EZBCUTBZX  UUDBB  YOm  POWB:    Ao* 

lamBnuTiVB  axtthobitt  and  icanagbmkzit  or  bstatb— MAirAoxicEirr 

AND   DISPOSITION    01*    ESTATB— Or    BBiXTT   AlTD   INTBBB8T8    PEBTAININa 

THmBTo— Tebtahsntabt  rowBBS — ^Unnbcbssabt  poweb. 

A  direction  to  an  executor  in  a  will  to  aell  the  real  estate  of  tha 
teatatrix  to  be  placed  in  and  become  part  of  her  residuary  estate,  whera 
the  will  makes  no  disposition  of  the  residuary  estate,  is  ineffectual  as 
a  power  of  sale;  and  a  sale  by  the  executor  thereunder  is  void  and 
does  not  divest  the  heirs  at  law  of  their  title. 

Hie  proceeds  of  such  a  sale  in  the  hands  of  the  executor  are  not 
assets,  and  he  cannot  be  called  upon  to  account  therefor  in  the  Sarro> 
j       gate's  Gburt 

Proceeding  upon  the  judicial  settlement  of  the  accounts  of  an. 
executor. 


I. 
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Caldwell,  Logan  &  Holmes,  for  executor ;  Richard  M.  Bruno, 
for  Doris  Hefter,  heir  at  law  and  next  of  kin;  Hugo  C.  Goll- 
mar,  for  J.  Louis  Meyer,  husband. 

Eetchah^  S. — ^The  will,  after  numerous  legacies  of  money, 
contains  the  following: 

"I  do  hereby  direct,  authorize  and  empower  my  executor 
liereinaf ter  named  and  appointed,  to  sell  and  convey,  for  such 
price  as  he  shall  deem  proper,  all  that  certain  lot  of  land  with 
the  building  and  improvements  thereon,  situate,  lying  and  be- 
ing in  the  borough  of  Brooklyn,  in  the  city  of  New  York,  and 
known  and  designated  as  and  by  the  number  Three  hundred 
and  fifty-one  (351)  Pulaski  street,  the  premises  wherein  I  now 
reside,  and  the  proceeds  of  such  sale  I  direct  to  be  placed  in 
and  become  part  of  my  residuary  estate.'' 

There  is  no  residuary  disposition  in  the  will.  The  decedent 
left  no  descendants,  but  her  husband  survives  her. 

The  executor  has  sold  the  real  estate  mentioned  in  the  will, 
and  in  his  final  account  includes  the  proceeds  of  such  sale,  to- 
gether with  the  rents  collected  by  him  between  the  death  of 
the  testatrix  and  the  time  of  sale. 

The  attempted  power  of  sale  was  void,  and  the  sale  was  in- 
effectual to  divest  the  heirs  of  the  fee  which  vested  in  them  at 

r 

the  death  of  the  decedent.    Sweeney  v.  Warren,  127  N.  Y.  426. 

The  proceeds  of  sale  have  not  come  into  the  hands  of  the 
executor  as  a  part  of  the  fund  under  administration.  He  holds 
them  simply  as  one  who,  without  warrant,  has  sold  the  property 
of  another  and  is  ready  to  account  for  its  price. 

An  executor  can  account  for  proceeds  of  the  sale  of  lands  not 
devised  to  him  in  trust  only  when  he  has  sold  them  pursuant 
to  a  power  of  sale  contained  in  the  will ;  and  it  is  not  conceiv- 
able that  the  results  of  a  sale  for  which  there  is  no  valid  warrant 
in  the  will  became  any  part  of  the  fund  intrusted  to  him  as 
executor. 

The  proceeds  of  a  sale  which  the  executor  as  such  had  no  right 
to  make,  and  which  he  has  made  only  in  his  individual  capa* 


280  STTRROOATE^S  COUET  REPORTS. 

citjy  cannot  be  the  subject  of  accounting  in  this  court  The 
executor^  in  collecting  the  rents,  acted  without  his  o&o&y  and 
holds  the  avails  only  as  an  individuaL 

!N'o  question  is  made  of  the  practical  fidelity  of  the  executor; 
but,  so  far  as  he  has  been  faithful  to  an  idle  and  empty  provi- 
sion  in  the  will,  he  has  intruded  upon  the  rights  of  the  heirs 
and  cannot  account  to  them  in  this  proceeding  as  to  either  the 
proceeds  of  the  land  or  its  rents. 

The  residue  of  the  personalty  is  claimed  by  the  next  of  kin, 
but  it  belongs  to  the  husband.  Where  a  wife  leaves  a  husband 
and  no  descendants,  there  is  nothing  in  the  Statute  of  Distribu- 
tions to  disturb  the  common  law  under  which  the  husband  takea 
absolutely  all  unbequeathed  assets. 

The  account  should  be  stated  to  conform  to  these  views. 

Decreed  accordingly. 


Matter  of  the  Judicial  Settlement  of  the  Ajccounts  of  Jnuus 
ScHABMANir  and  Justus  Blbidnkb^  as  Sole  Qualified  Trus- 
tees Under  the  Last  Will  and  Testament  of  Fbedbbiob: 
Wbstphal^  Deceased. 

{Surrogate's  Cowri,  Kings  County,  June,  1909.) 
Iksane  pebbonb — ^Pbopebtt  Ain)  uabujhes  or  incompetents — ^Rioht  and 

TITLE  OF  OOKMITTEB. 
!niU8T8 — ^ThE   BENEHCIABY,    HIS   BIOHTS    AND  INTEBEST — ^RIGHTS    OP   BENS- 
nOIABT  TO  INCOME  WHERE  BENEFICIABT  IS  INCOMPETENT. 

Under  a  truBt  to  apply  the  income,  revenue  and  profit  of  the  tes> 
tator's  estate  to  the  maintenance  and  use  of  his  two  sons  during  their 
natural  lives,  ilie  beneficiaries  are  entitled  to  the  entire  income;  and» 
where  they  are  incompetent^  it  should  be  paid  to  their  committee. 

Proceeding  upon  the  judicial  settlement  of  the  accounts  of 
trustees. 

Frank  Obemier,  for  trustees ;  John  M.  Zum,  for  committee 
of  the  incompetents ;  Leroj  W.  BosS;  special  guardian  for  Bosi^ 
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Westphaly  infant;  Charles  Hentschel^  Jr.,  for  Justus  Bleidner, 
trustee ;  George  M.  S.  Schulz,  for  Catherine  Qrthej,  Elizabeth 
Stegman^  Frederick  Westphal,  Ella  Andrews  and  Mary  Wells. 

Ejstcham^  S. — Construction  is  required  of  the  following 
paragraph  of  the  will  under  which  trustees  are  accounting: 

^'  Second.  I  giye,  devise  and  bequeath  all  the  rest,  residue 
and  remainder  of  mj  real  and  personal  estate  to  my  f riends, 
Julius  Scharmann,  Pastor  Oustav  Sommer  and  Justus  Bleid- 
ner,  the  survivors  or  survivor  of  them,  or  such  one  or  more  as 
may  accept  the  trusty  in  trust  to  enter  upon  and  take  possession 
of  my  real  and  personal  estate,  and  apply  the  income,  revenue 
and  profit  to  the  maintenance  and  use  of  my  two  sons,  Wilhelm 
and  George,  during  their  natural  Uves^  or  the  life  of  the  sur- 
vivor of  them,  excepting  that  my  six  lots  on  Newton  Heights^ 
Queens  Co.,  shall  pass  to  and  be  the  absolute  property  in  fee 
of  my  other  five  children. 

"  I  hereby  appoint  my  said  friends,  Julius  Scharmann,  Gus- 
tav  Sommer  and  Justus  Bleidner  to  be  Executors  of  this,  my 
last  Will  and  Testament,  with  full  power  to  my  said  Trustees 
to  sell  and  convey  my  real  estate.'' 

The  will  does  not  contain  any  remainder  over  or  other  al- 
ternative disposition  with  respect  to  the  income.  The  two  bene- 
ficiaries have  been  incompetent  from  birth,  and  there  is  in  thp 
hands  of  the  trustees  a  balance  of  accumulated  income  over  and 
above  that  which  has  been  in  the  past  necessary  for  their  sup* 
port 

The  trust  is  not  to  apply  the  income  of  each  year  to  the  sup- 
port of  the  beneficiaries  during  that  year.  Its  provision  is  that 
the  income  shall  be  devoted  to  the  maintenance  and  use  of  the 
incompetents  during  their  natural  lives.  It  is  thus  intended 
that  income  accrued  in  the  past  and  not  expended  shall  be  held 
for  disbursement  in  the  future,  upon  any  emergency  which  may 
arise  to  involve  an  expenditure  greater  than  that  which  has 
heretofore  been  found  sufficient  in  each  year. 
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To  take  out  of  the  trust  the  unapplied  income  would^  in  caM 
of  increased  need  in  the  future,  put  upon  the  testator's  benefac- 
tion a  limit  which  he  did  not  set  and  would  violate  his  purpose. 
Hence,  if  there  were  a  provision  which  limited  one  of  these 
beneficiaries  only  to  so  much  of  the  income  as  was  needed  for 
his  support,  the  excess  not  required  to  fulfill  the  purpose  of  the 
the  trust  could  only  be  ascertained  at  the  end  of  his  life,  and  the 
fund  would  remain  in  the  trust  in  the  meantime.  Any  right 
which  might  supervene  upon  the  interest  of  the  beneficiary 
would  be  abated,  in  enjoyment  at  least,  until  it  became  known 
that  the  beneficiary  no  longer  needed  the  provision  for  his 
maintenance;  but  no  right  in  remainder  or  other  alternative 
gift  of  the  income  appears,  and  the  trust  to  apply  the  income 
to  the  maintenance  and  use  of  the  beneficiaries  vests  the  entire 
income  in  them. 

"  Use  "  is  the  ancient  definition  for  every  form  of  beneficial 
or  equitable  ownership.  There  is  no  more  all-embracing  term 
for  any  estate  which  is  less  than  legal.  The  history  of  the  word 
must  be  forgotten  before  it  can  be  reduced  by  the  special  guard- 
ian's argument  to  bear,  in  respect  to  the  language  of  the  trust 
its  colloquial  meaning.  Whatever  its  limitations,  it  cannot  be 
made  to  betoken  in  a  will  such  employment  or  enjoyment  as- 
the  needs  of  the  user  may  require.  Nor  is  it  reasonable  to  re- 
strict its  meaning  in  this  will  by  its  association  with  the  word 
"  maintenance.^'  The  provision  for  these  incompetents  can  only 
be  satisfied  by  the  payment  to  them  of  the  entire  income.  Were 
they  competent,  no  one  would  doubt  that  the  trust  to  apply  the 
income  to  their  '^  maintenance  and  use  "  would  vest  in  them  the 
equitable  right  to  the  whole  income.  The  construction  of  the 
will  is  not  to  be  affected  by  the  casual  circumstance  of  their  in* 
competency.  That  which  would  have  been  theirs  if  they  had 
been  capable  of  managing  their  affairs  remains  theirs  and 
should  be  paid  to  their  committee. 

Decreed  accordingly. 
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Matter  of  the  Estate  of  William  P.  Pstbbson^  Deceased. 

{8urrogai€^8  Court,  CatiarauguB  County,  July,  19(H).) 
Bahzbuptct— BiBCHABes  of  BAVJOtvrr:    Dtrot:    CAifcsuzfo  judgmbzit 

▲OAINBT  BAUKVDPT— NEGESBITT. 

BumoeATB'B  Coustb— Natdbx  aitd  eztiht  or  JUBiSDionoir — ^ADicnasTBA*. 
ZEON  or  ubckdentb'  xbzazbb— SBiTUBiaNT  or  OLJLIHB  oir  AooouirnRa 

BT  BBPBXBENTATITS8 — GlAIMB  BT  AHD  AGAUVBT  X8TATB  Uf   QKlfKEAL— 
EiRCT  or  mSOHABOK  IN  BAlfXBUFTOT. 

Where,  prior  to  the  death  of  an  inteetaie,  he  had  been  granted  m 
diidhaxge  in  bankraptcy,  the  fact  that  neither  he  nor  his  adminie* 
trator  had  complied  with  the  proTiaiona  of  section  126S  of  the  Code- 
of  CiTil  Procedure,  whereby  a  public  record  might  be  made  of  the  f aei 
that  a  judgment  which  was  a  provable  debt  in  tbe  bankruptcy  pro* 
ceedinga  had  been  released  by  the  decedent's  discharge,  does  not  en- 
title the  Judgment  creditor  to  participate  in  the  distribution  of  the- 
estate. 

Where,  upon  the  judicial  settlement  of  the  accounts  of  the  admin- 
istrator, said  judgment  creditors  filed  proof  of  their  respective  olaima- 
and  asked  that  said  judgments  be  paid  from  the  estate,  the  burden  la 
upon  them  to  show  that  their  claims  were  not  released  by  the  decedent'* 
discharge  in  bankruptcy. 

The  Surrogate's  Court  had  jurisdiction  and  it  was  its  duty  to  giv» 
effect  to  the  discharge  in  bankruptcy. 

See  68  Misc.  11. 

Proceedings  on  judicial  settlement  of  administrator's  ao-^ 
ooimts. 

Oieighton  S.  Andrews,  for  administrator;  Henry  Donnelly 
and  Fred  L.  Eaton,  for  judgment  oreditors. 

Batis,  S.— Decedent  died,  intestate,  March  19,  1908,  at  the 
ei^  of  Olean,  "N.  Y.,  and  letters  of  administration  upon  his 
estate  were  issued  May  14,  1908,  to  Oeorge  G.  Peterson^  H 
brother,  who  now  files  his  petition  and  account  as  such  adminisr 
trator  for  judicial  settiement. 
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ISo  controversy  exists  upon  this  accounting,  except  as  to  tiid 
right  of  certain  judgment  creditors  of  decedent  to  participate  in 
the  distribution  of  the  funds  of  the  estate. 

Prior  to  the  death  of  decedent,  various  judgments  were  pro- 
cured and  duly  docketed  against  him,  sufficient  in  amount  in 
the  aggregate  to  substantially  absorb  the  entire  residue  of  the 
funds  left  for  distribution.  IN'one  of  these  judgments  has  been 
paid;  and  such  judgment  creditors  appear  in  this  proceeding, 
file  proof  of  their  respective  claims  and  ask  that  the  same  be 
allowed  and  paid  from  the  balance  left  for  distribution.  To 
each  of  these  claims  the  administrator  files  an  answer  in  writ- 
ing duly  verified,  denying  the  validity  and  legality  of  the  daims 
and  alleging,  in  substance,  that^  after  the  docketing  of  these 
judgments,  decedent  filed  a  voluntary  petition  in  bankruptcy 
and  that  such  proceedings  were  had  upon  said  petition  lihat^  on 
the  l&th  day  of  December,  1900,  a  decree  was  duly  made  by  liie 
District  Court  of  the  United  States^  disdiarging  the  decedent 
from  all  debts  and  claims  existing  against  him  on  the  16th  day 
of  October,  1900  (on  which  day  the  petition  for  adjudication 
was  filed),  except  such  debts,  if  any,  as  were  by  law  exempt 
from  the  operations  of  a  discharge  in  bankruptcy.  It  was  stipu- 
lated that  each  of  the  demands  upon  which  the  various  judg- 
ments were  obtained  was  properly  provable  in  bankruptcy  pro- 
ceedings. It  was  also  conceded  that  neither  the  decedent  nor  his 
personal  representative  had  complied  with  the  provisions  of 
section  1268  of  the  Code  of  Civil  Procedure  (Debtor  and  Cred- 
itor Law,  §  150  [Consolidated  Laws,  ch.  12] ) ;  and  it  is  con- 
tended on  the  part  of  the  judgment  creditors  that,  notwithstand- 
ing the  discharge  in  bankruptcy,  they  are  entitled  to  share  in 
the  distribution,  in  consequence  of  the  failure  of  the  decedent 
or  some  one  on  his  behalf  to  resort  to  the  procedure  prescribed 
by  the  section  referred  to. 

This  necessitates  an  examination  of  the  import  and  l^;al 
effect  of  that  provision.    The  section  provides:  ''At  any  time 
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after  one  year  has  elapeed^  sinoe  a  bankrupt  was  discharged 
irom  his  debts,  pursuant  to  the  acts  of  Congress  relating  to 
bankruptcy,  he  may  apply,  upon  proof  of  his  discharge,  to  the 
court  in  which  a  judgment  was  rendered  against  him,  *  *  * 
for  an  order,  directing  the  judgment  to  be  canceled  and  dis- 
charged of  record.  If  it  appears  upon  the  hearing  that  he  has 
been  discharged  from  the  payment  of  that  judgment,  or  the  debt 
upon  which  such  judgment  was  recovered,  an  order  must  be 
made  directing  said  judgment  to  be  canceled  and  discharged  of 
record;  and  thereupon  the  clerk  of  said  court  shall  cancel  and 
discharge  the  same  by  marking  on  the  docket  thereof  that  the 
same  is  canceled  and  discharged  by  order  of  the  court,  giving 
the  date  of  the  entry  of  the  order  of  discharge." 

The  portions  of  the  section  not  above  quoted  relate  to  the  pre- 
servation of  liens  upon  real  estate  and  to  the  method  of  pro- 
cedure under  such  section  and  are  of  no  consequence  in  this  con- 
troversy. 

If  the  position  of  the  judgment  creditors  be  correct,  then  the 
decree  of  the  United  States  District  Court  was  entirely  inop- 
erative, so  far  as  these  judgments  were  concerned,  until  sup* 
plemented  by  an  order  of  a  court  of  this  State,  made  pursuant 
to  the  provisions  of  the  section  quoted.  Such  contention  cannot 
be  maintained,  having  in  mind  the  general  and  exclusive  juris- 
diction of  the  United  States  courts  in  bankruptcy  proceedings. 
Li  this  case  the  final  decree  in  bankruptcy  provides : 

"  Whereas,  William  P.  Peterson  of  Olean  in  the  county  of 
Cattaraugus  and  State  of  New  York  has  been  duly  adjudged 
under  the  Act  of  Congress  entitled  'An  Act  to  establish  a  uni- 
form system  of  bankruptcy  throughout  the  United  States,'  ap- 
proved July  1st,  1898,  and  appears  to  have  conformed  to  all 
the  requirements  of  the  kw  in  that  behalf, 

''  It  is  therefore  ordered  by  the  court  that  William  P.  Peter- 
son  be  forever  discharged  from  all  debts  and  claims  which  by 
said  act  are  made  provable  against  his  estate  and  which  existed 
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on  the  16th  day  of  October^  1900,  on  which  day  the  petition  for 
adjudication  was  filed,  excepting  such  debtB,  if  any,  as  aie  by 
law  excepted  from  the  operation  of  a  discharge  in  bankruptcy/' 

The  United  States  courts  having  exclusive  jurisdiction  of 
such  proceeding  and  having  made  a  definite  and  final  decree 
therein,  it  would  be  unreasonable  to  contend  tiiat  such  decree 
was  ineffective  and  inoperative  until  supplemented  by  the  de- 
cree of  the  State  court,  or  that  ihe  Legislature  of  i3ie  State  of 
Kew  York  had  any  authority  to  limit,  modify  or  extend  the  pro- 
visions of  the  judgm^it  of  the  United  States  court  When  tha 
decree  of  the  United  States  court  provided  that  the  decedent 
was  discharged  from  all  debts  and  demands  existing  against  him 
on  the  16th  day  of  October,  1900,  and  which  were  properly 
provable  in  bankruptcy,  it  did  not  mean  that  he  should  be  so 
discharged  if  the  Legislature  of  the  State  of  New  York  con- 
curred and  adopted  the  necessary  legislation  to  carry  such  de- 
cree into  effect.  The  section  of  the  Oode  quoted,  however,  is  not 
meaningless,  nor  adopted  wil2iout  practical  necessity.  While 
the  judgments  referred  to  were  actually  discharged  by  the  de- 
cree in  bankruptcy,  yet  they  still  remained,  apparently  in  full 
force  and  effect,  upon  the  records ;  this  section,  accordingly,  pro- 
vides a  method  whereby  the  public  records  might  be  made  to 
conform  to  and  set  forth  the  actual  facts,  that  is,  whereby  a! 
public  record  might  be  made  of  the  fact  that  such  judgment  had 
been  discharged  by  proceedings  in  bankruptcy.  This  conclusion! 
is  sustained  by  Graber  v.  Gault,  103  App.  Div.  511 ;  Pickert  ▼• 
Eaton,  81  id.  428. 

In  the  case  last  cited.  Spring,  J.,  considering  the  section  ro> 
f erred  to,  says:  '^  Section  1268  of  the  Oode  of  Oivil  Procedure 
was  adopted  for  the  purpose  of  enabling  a  judgment  debtor,  who 
has  been  adjudged  a  bankrupt,  to  secure  the  cancellation  on  tlie 
docket  of  any  judgment  appearing  on  record  against  him.  The 
effect  of  the  entry  of  the  order  was  not  to  discharge  the  j 
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menty  for  that  had  already  been  aooampliahed  by  the  final  order 
in  the  bankruptcy  prooeedings/^ 

The  next  and  remaining  question  calling  for  conaideration  in 
this  connection  relates  to  the  order  or  burden  of  proof  in  estab- 
lishing the  fact  of  the  discharge  of  the  judgments  in  question  by 
the  proceedings  in  bankruptcy.  The  administrator  makes  hia 
case  by  proving  the  final  decree  in  bankruptcy^  togetHxer  with  the 
stipulation  to  the  effect  that  these  judgments  and  the  causes  of 
action  upon  which  they  were  obtained  were  properly  provable  in 
bankruptcy  without  attempting  to  show  affirmatively  that  these 
judgment  creditors  were  actually  made  parties  to  the  bank- 
ruptcy proceedings,  upon  the  theory  that  the  terms  of  the  final 
decnae  in  bankruptcy  were  general,  reciting  the  regularly  of  the 
proceedings  and  asserting  that  all  debts  and  demands  against 
the  decedent  were  thereby  disdutrged,  except  such  as  were  not 
properly  provable  in  bankruptcy,  and  ^t,  if  any  reason  existed 
exempting  these  particular  demands  from  the  general  operation 
of  the  decree,  the  burden  was  upon  the  judgment  crediton  to 
affirmatively  establish  such  reason. 

While  the  terms  of  the  decree  in  bankruptcy  are  general,  as- 
suming to  discharge  all  provable  claims  and  demands  against 
Ihe  decedent,  yet  such  decree  must  be  read  and  construed  with 
reference  to  the  provisions  of  the  Bankruptcy  Act  under  which 
it  is  made.  Section  15  of  the  National  Bankruptcy  Act,  ap- 
proved July  1,  1898,  provides:  '^A  discharge  in  bankruptcy' 
shall  release  a  bankrupt  from  all  his  provable  debts,  except  (1) 
such  as  are  due  as  a  tax  levied  by  the  United  States,  the  State, 
county,  district  or  municipality  in  which  he  resides;  (2)  are 
judgments  in  actions  for  fraud,  or  obtaining  property  by  false 
pretense  or  false  representations,  or  for  wilful  or  malicious  in- 
juries to  the  person  or  property  of  another;  (8)  have  not  been 
duly  sdheduled  in  time  for  proof  and  allowance,  with  the  name 
of  l&e  creditor  if  known  to  the  bankrupt  unless  such  creditor 
liad  notice  or  actual  knowledge  of  the  proceedings  in  bank- 
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Tuptcy ;  or  (4)  were  created  bj  liis  fraud,  embezzlement^  misap- 
pxopriation  or  defalcation,  while  acting  as  an  officer  or  in  any 
£dnciary  capacity/' 

The  question,  then,  is,  was  the  burden  of  proof  upon  the  ad- 
ministrators of  showing  affirmatively  that  the  judgments  in 
question  did  not  come  within  the  operation  of  either  of  the  four 
exceptions,  or  did  tiie  duly  of  so  doing  rest  upon  lihe  judgment 
creditors.  It  has  been  enunciated  as  a  fundamental  proposition 
4ihat:  *^  When  a  cause  of  action  or  matter  of  defense  under  a 
statute  is  pleaded,  whidi  statute  contains  a  proviso  or  exception 
in  the  same  substantive  clause  on  which  the  cause  of  action  or 
defense  is  founded,  although  the  declaration  or  plea  must  deny 
that  the  cause  of  action  or  defense  is  within  the  exception  or  pro- 
viso yet  it  is  not  necessary  for  the  party  to  prove  the  negative, 
but  it  rests  with  the  other  party  to  prove  the  affirmative." 

This  rule  was  recognized  and  applied  in  the  well-oonsidered 
case,  Sherwood  v.  Mitchell,  4  Den.  435,  where  the  court,  in  con- 
sidering the  effect  of  a  discharge  in  bankruptcy,  says :  '^  The 
discharge  is  presumptive  evidence  of  all  the  facts  asserted  in  it 
and  is  conclusive  until  overthrown  by  evidence  of  some  fact 
which  by  the  act  avoids  it;  this  discharge  it  is  true,  is  general  in 
its  terms  and  prima  facte  is  a  discharge  of  the  bankrupt  from  all 
his  debts ;  but  the  creditor  may,  notwithstanding,  show  that  his 
debt  is  of  the  excepted  class ;  the  onus,  however,  is  upon  him  and 
if  he  fails  to  make  proof,  the  debt  will  be  taken  to  be  one  of  an 
ordinary  character.'' 

This  decision  was  made  under  the  former  Bankruptcy  Act 
(and  not  under  the  Act  of  1898,  yet  there  is  no  sufficient  distinc- 
tion in  the  phraseology  of  the  two  acts  as  to  effect  the  question 
under  consideration. 

This  principle  was  also  recognized  in  Bump,  Bankruptcy 
(11th  ed.),  726;  Collier,  Bankruptcy  (3d  ed.),  202;  Sedgwick 
Stat  Const  50 ;  McCabe  v.  Cooney,  2  Sandf .  Ch.  314 ;  Harri- 
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8(Hi  Y.  LoTirie^  49  How.  Pr.  124;  Stevens  v.  King,  16  App.  Div. 
877;  Chapman  v.  Forsyth,  2  How.  (U.  S.)  202. 

If  these  decisions  and  authorities  are  to  be  followed,  the  con- 
dusion  is  irresistible  that  the  anus  was  upon  the  judgment  cred- 
itors of  showing  affirmatively,  by  way  of  defense,  that,  for  some 
reason,  their  claims  were  excepted  from  the  general  provisions 
of  the  decree  of  discharge  in  bankruptcy.  There  does  not  seem 
to  be  anything  in  the  prevailing  opinion  in  Columbia  Bank  v. 
Birkett,  174  N.  Y.  112,  inconsistent  with  this  conclusion.  It 
will  be  accordingly  held  in  this  proceeding  that  the  administra- 
tor had  made  a  sufficient  prima  facte  case,  upon  establidiing  the 
decree  in  bankruptcy  in  connection  with  the  admission  that  the 
judgments  and  claims  upon  which  they  were  based  were  prop- 
erly provable  in  bankruptcy. 

It  is  also  contended  on  the  part  of  the  judgment  creditors 
that  the  Surrogate's  Court  has  no  jurisdiction  upon  this  account- 
ing to  in  any  manner  inquire  into  the  status  of  these  judgments ; 
that  nothing  remains  to  be  done  but  to  direct  the  payment  of  the 
claims  out  of  the  balance  left  for  distribution.  While  it  is  true 
that  the  Surrogate's  Court  is  one  of  limited  jurisdiction,  having 
no  right  to  determine  the  validity  of  controverted  claims  against 
an  estate  except  by  consent  of  parties  executed  and  filed  pur- 
suant to  the  statute,  yet  the  issue  here  involved  is  not  one  of  the 
origiiKal  validity  of  the  demands  upon  which  such  judgments 
were  obtained.  !N'o  effort  is  made  to  attack  the  regularity  of 
either  of  them ;  the  proceedings  of  the  courts  in  which  they  were 
obtained  are  not  under  review,  nor  is  any  question  raised  or 
sought  to  be  injected  r^arding  the  jurisdiction  of  the  United 
States  court  to  make  just  such  a  decree  as  has  been  made ;  all  we 
are  asked  upon  this  accounting  to  do  is  to  apply  the  final  adju- 
dication of  one  court,  concededly  having  jurisdiction,  to  the 
judgment  of  another  court.  To  illustrate  —  assume  that,  after 
ihe  rendition  of  each  of  these  judgments,  actions  had  been 
brought  upon  them,  respectively,  in  equity,  to  set  them  aside 
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4Uid  sfjck  actions  had  been  prosecuted  to  final  judgment  detail 
mining  the  invalidity  of  such  judgments;  would  or  could  it  be 
Axmtended  that  the  Surrogate's  Oourt,  upon  final  distribution  of 
the  funds  of  the  estate,  had  no  right  or  jurisdiction  to  observe 
the  determination  of  such  court  of  equity  and  apply  the  same  in 
TTutlriTig  distribution  ?  The  situation  is  simply  this :  Valid  judg- 
ments were  originally  obtained  against  decedent;  subeequeBitly 
41  court  of  competent  jurisdiction  has,  by  its  judgment,  declared 
these  judgments  discharged.  The  (Surrogate's  Oourt  would  oer- 
taioly  be  one  of  very  limited  juriadictian  if  it  had  no  right  to 
-observe  and  apply  the  facts  as  they  actually  exist  in  this  par- 
ticular. 

lAi  decree  will  be  entered  in  this  proceeding  directing  that  t^ 
funds  of  this  estate  remaining  for  distribution  be  paid  by  the  ad- 
ministrator to  the  next  of  kin  of  said  deoedent  in  Accordance 
with  the  statute  excluding  the  judgment  creditors  from  partici- 
jmtion  in  such  distribution. 

Decreed  accordingly. 


Matter  of  the  Estate  of  Adslbebt  E.  Dabbow^  Deceased* 

{Burrogat^s  Court,  Cattaraugus  County,  July,  1900.) 

'EnDBFOB— PanuicpTiairs:     Valxditt    or    msnuvEifn — ^XicsTBUioEzn!* 
SHownro  altsrations:  Absbnoc  or  witnesses  ob  dooumentabt  kvz- 

DENCB— WrrNESSES  BQITALLT  AVATTABTJB  TO  EITHIB  PABTT. 
.IBZXCUTOBB  AND  ADIONISTBATOBS :    DeBTB  Ain>  XIABXUTIBS  Or  THE  BSTATB — 

In  gbnxbal— Reoompensino  subett  fob  decedent:    Aooount  and 
sbtiuement-^contest,   objeotions   and   heabing   and   settleksnt 

THBBBOF — ^PbEBUMPTIONS  AND  IN7SBENCES — FbOU  ACTS  OF  MECBDENT  IN 
HIPOTBXGATINQ  ANOTHBB'b  BTOCK. 
JtaNdPAI.  AND  SUBETT — ^RlQBTB  AND  BEMEDIEB  OF  SUBETT  AGAINBT  mNOC- 

PAi/— Rbgoyebt  OTOK. 

Where,  after  the  death  of  a  teslwtor  in  1908»  a  certificate  of  cor- 
porate stock,  giymi  to  hii  wife  in  1906  as  a  wedding  present^  was 
found  to  he  in  the  possession  of  a  hank  claiming  to  hold  it  as  ool* 
lateral  security  for  the  payment  of  an  indehtedness  of  decedent  to  il^ 
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and  it  a{»pe«n  tlutt  the  aMignment  of  the  eertiflcate  had  been  changed 
hy  the  cashier  of  the  bank  erasing  the  wife's  name  as  assignee  and 
the  original  date  and  writing  in  pencil,  in  place  thereof,  a  new  date 
and  the  name  of  the  bank  which  thereafter  disposed  of  the  stock 
under  an  alleged  lien  thereon  and  H^plied  the  avails  thereof  on  the 
said  indebtedness;  and,  the  cashier  not  baring  been  called  as  a  wit- 
ness, there  is  no  eridence  tending  to  show  by  whose  authority  or  direc- 
tion the  erasures  and  interlineations  in  the  assignment  were  made, 
or  the  circumstances  under  which  the  bank  obtained  possession  thereof; 
and  where  it  further  appears  that,  shortly  before  his  death,  testator, 
in  a  oouTersation  with  one  K.,  expressly  recognised  his  wife's  title  to 
said  stock,  the  reasonable  inference  arising  from  the  presumption  of 
the  continuance  of  the  wife's  title,  though  to  some  extent  overcome,  is 
that  she  consented  to  the  use  of  said  stock  as  collateral  security  for 
decedent's  indebtedness  at  the  bank;  and  upon  the  judicial  settlement 
of  the  executor's  accounts  she  is  entitled  to  be  recompensed  f  rcmi  the 
funds  of  the  estate  which  had  been  benefited  by  the  enforcement  of  the 
Hen  of  the  bank. 

No  unfavorable  presumption  could  be  indulged  in  favor  of  one  party 
as  against  the  other  because  of  failure  to  call  the  cashier  as  a  witness, 
he  being  equally  available  to  both  parties. 

The  principle  that  upon  one  seeking  to  maintain  title  under  an  in- 
stmmexvt  in  writing  showing  on  its  face  material  alterations  lies  the 
burden  of  satisfactorily  accounting  therefor  was  inapplicable  for  the 
reason  that  a  mere  delivery  of  the  certificate  as  collateral  was  effectual 
and  no  written  assignment  was  necessary. 

ProoeedingB  on  judicial  settlement  of  executors'  accounts. 

Charles  E.  Oongdon,  for  executors ;  G.  W.  Cole,  for  Trudie 
Danow  Wilson,  and  as  epecial  guardian ;  W.  S.  Thitasher,  for 
Dell  G.  Darrow,  creditor. 

Davis^  S. — The  only  controversy  upon  this  accounting  re- 
lates to  the  claim  of  Mrs.  Darrow.  Decedent  died  February  15, 
1908,  leaving  a  will  bearing  date  August  1, 1&07,  which  was  ad- 
mitted to  probate  February  24,  1908.  By  the  provisions  of 
sudi  will  decedent  gave  to  his  widow,  absolutely,  his  dwelling- 
bouse  in  the  village  of  Little  Valley  and  all  his  household  furni- 
ture.   He  bequeathed  to  his  executors  $2^000,  par  value,  of  the 

16 
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capital  stock  of  the  Cattaraugas  Cutlery  Oompanj,  in  trusty 
directing  his  executors  to  retain  title  thereto  and  the  charge  and 
control  thereof  until,  in  the  exercise  of  their  good  judgment,  it 
should  seem  for  the  best  interests  of  the  beneficiary  to  sell  die 
same ;  when  sold  to  invest  the  proceeds  thereof  upon  unincum- 
bered real  estate;  to  apply  the  earnings  of  such  stock  until  sold 
and  the  interest  derived  from  the  investment  of  the  proceeds 
after  the  sale  thereof,  or  such  portion  thereof  as  might  be  neces- 
sary, to  the  support  and  education  of  Donald  D.  Wilson,  infant 
grandson  of  decedent;  and,  when  he  became  twenty-one  years  of 
age,  to  transfer  such  stock,  if  not  then  sold,  or  the  proceeds  of 
the  sale  thereof,  with  any  unexpended  portions  of  the  accumu- 
lations, to  the  grandson,  to  be  owned  by  him  thereafter  abso- 
lutely. One-half  of  the  residue  of  his  estate,  real  and  personal, 
he  gave  to  his  widow,  absolutely ;  the  use  of  and  income  from 
the  other  one-half  he  gave  to  his  daughter  during  life,  with  the 
reversion  to  the  grandson,  providing,  however,  that,  if  the  in- 
come of  such  one-half  should  be  insufficient  to  properly  support 
and  maintain  the  daughter,  such  portion  of  the  principal  as 
might  be  necessary  should  be  used  for  that  purpose.  Decedent 
was  a  widower  at  the  time  of  his  marriage  with  the  claimant, 
September  12,  1906 ;  he  had  only  one  child,  the  legatee,  Trudie 
Darrow  Wilson. 

Decedent  and  the  claimant  were  married  at  the  residence  of 
her  parents,  at  Ohaumont,  Jefferson  county,  N.  Y.  On  the  day 
of  and  immediately  preceding  the  marriage  ceremony,  decedent 
called  for  pen  and  ink  and  a  place  to  write  and,  upon  being  pro- 
vided with  the  same,  took  from  his  pocket  a  certificate  for  four- 
teen shares  of  the  capital  stock  of  the  Cattaraugus  Cutlery  Com- 
pany of  the  market  value  of  $3,500,  inquired  of  the  claimant 
how  she  intended  to  write  her  name  after  their  marriage  and, 
after  being  informed,  wrote  her  name  "  Dell  Qovro  Darrow  "  in 
the  printed  blank  assignment  on  the  back  of  the  certificate,, 
dated  and  signed  the  assignment  and  thereupon  delivered  the 
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iOertL£oat6  to  the  claimant^  saying :  ^'  This  is  jonr  wedding  pres- 
ent. It  is  fourteen  sliaies  of  stock"  Claimant  took  the  oeirti- 
cate^  went  to  her  room  and  placed  the  same  in  her  valise.  Later 
in  the  day,  after  the  marriage,  claimant  stated  to  her  father  and 
mother,  in  the  presence  of  the  decedent,  that  he  had  given  Her 
fourteen  shares  of  stock  in  II16  Cattaraugus  Cutlery  Company 
for  a  wedding  present,  to  whicih  decedent  replied;  ^^  It  is  valued 
at  thirty-five  hundred  dollars."  The  evidence  discloses  nothing 
further  concerning  the  history  of  this  certificate,  its  ownership 
or  possession,  imtil  i^ter  the  death  of  the  decedent,  when  it  is 
discovered  in  the  possession  of  the  Cattaraugus  County  Bank, 
such  bank  claiming  to  Hold  the  same  as  collateral  security  for 
the  payment  of  decedent's  indebtedness  at  the  bank.  The  as- 
aignment  bad  been  changed,  by  erasing  the  name  of  the  claimant 
as  assignee  and  the  original  date  and  writing  in  pencil,  in  place 
thereof,  the  name  of  the  bank  and  the  date,  April  2, 1907.  Such 
stock  was  subsequently  disposed  of  by  the  bank  by  virtue  of  its 
alleged  lien  thereon  and  the  avails  thereof  applied  on  the  in* 
debtedness  of  the  decedent  This  is  substantially  all  the  evi- 
dence offered  at  ihe  trial  and  three  distinct  propositions  are  es- 
tablished thereby : 

First  That  claimant  acquired  title  to  the  stock  represented 
by  ihe  certificate  in  question  from  her  husband  by  gift  inter 
vivas  September  12,  1906 ;  second,  later,  the  bank  obtained  pos* 
session  of  the  certificate,  claiming  to  hold  it  as  collateral  se- 
curity for  the  payment  of  decedent's  indebtedness;  and  third, 
the  assignment  on  the  back  of  the  certificates  had  been  altered  in 
the  particulars  above  specified.  Ko  evidence  is  offered  showing 
by  whose  authority  or  diredion  the  erasures  and  interlineations 
in  the  assignment  were  made,  or  the  circumstances  under  which 
the  bank  obtained  possession.  Consequently,  the  question  of 
title  to  -diis  certificate  at  the  time  of  decedent's  deatih  must  be 
detennined  from  the  inference  fairly  deducible  from  the  estab- 
lished facts  and  the  presumptions  properly  applicable  thereto. 
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The  oliaiige  in  the  assignment  having  been  made  by  the  bank's 
cashier,  it  is  apparent  that  he  possesses  some  information  in  re- 
gard to  the  manner  in  whioh  the  bank  obtained  its  possession  ^ 
but  he  is  not  produced  as  a  witness  by  either  party.  ISTo  un- 
favorable presumption,  however,  can  be  indulged  in  favor  of  one 
party  as  against  the  other  on  account  of  the  failure  to  produce 
this  witness,  he  being  equally  available  to  both  parties.  People 
y.  Sweeney,  41  Hun,  332 ;  Horowitz  v.  Hamburg  Am.  Packet 
Co.,  18  Misc.  Rep.  24;  Shannon  v.  Castner,  21  Penn.  Super.  Ot» 
294. 

The  claimant  relies  upon  the  principle  that  one  seeking  to 
maintain  title  through  the  instrumentalily  of  a  written  instm* 
ment,  presenting  upon  its  face  evidences  of  material  alterations^ 
(assumes  the  burden  of  satisfactorily  accounting  for  such  altera* 
tions.  GreenL  Ev.  564;  Herrick  v.  Malin,  22  Wend.  388; 
lAcker  v.  Ledyard,  8  Barb.  514;  Booth  v.  Powers,  56  N.  T.  23. 

This  principle,  however,  is  hardly  applicable  to  this  case,  be- 
cause no  written  assignment  was  necessary  to  enable  the  bank 
to  accept  and  hold  this  certificate  as  collateral  security;  the 
mere  delivery  of  the  same  for  the  purposes  mentioned  would 
have  been  entirely  effectual.  Gilkinson  v.  Third  Ave.  Railroad 
Co.,  47  App.  Div.  472;  Walsh  v.  Seirton,  55  Barb.  251 ;  Wester- 
loo  V.  De  Witt,  36  N.  T.  340,  345 ;  Allerton  v.  Lang,  10  Bosw. 
862;  Hackney  v.  Vrooman,  62  Barb.  650,  670;  Bradley  v. 
Hunt,  23  Am.  Dec.  604. 

The  only  title  the  bank  asserted  to  the  certificate  was  by  way 
of  lien  thereon  to  secure  the  indebtedness  of  the  decedent  It 
made  no  pretense  of  having  acquired  the  absolute  title  or  any 
other  interest  than  the  one  stated. 

But,  assuming  that  the  bank's  title  rested  entirely  upon  Uie 
written  assignment, .  if  the  alterations  were  made  by  Ballard, 
the  cashier,  by  direction  of  the  claimant,  the  transaction  was  en- 
tirely legitimate;  if  made  without  her  knowledge  or  acqui- 
escence, the  act  of  the  cashier  was  illegal  and  possessed  the  ele- 
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ments  of  crimmality.  The  certificate  was  either  deUvered  to 
tiie  bank  and  the  assignment  altered  with  daimant's  knowledge 
or  both  larceny  and  forgery  were  perpetrated  in  depriving  her 
of  it  The  evidence  failing  to  show  what  the  fact  is,  resort  must 
be  had  to  presumption.    16  Oyc  1082. 

In  People  v.  Minck,  21  N.  Y.  &41y  Oomstock,  Oh.  J.,  in  con- 
sidering this  subject,  says :  '^  In  this  case  it  seems  that  the  nnm* 
ber  two  hundred  and  sizty-siz  had  been  first  written  upon  the 
statement  as  the  plaintiff's  vote;  ihat  this  number  was  erased 
and  two  hundred  and  seventy-three  written  over  it ;  as  the  return 
appeared  when  introduced  in  evidence.  We  think  the  plaintiff 
was  not  called  upon  to  explain  the  erasure  or  alteration.  We 
mre  to  assume,  because  the  contrary  is  not  shown  or  suggested^ 
that  on  an  inspection  of  the  writing  at  the  trial,  the  larger  num- 
ber was  plainly  written  over  the  smaller,  so  as  to  leave  no  doubt 
as  to  the  actual  reading  of  the  document  and  that  the  alteration 
appeared  to  be  made  with  the  same  hand  as  the  residue  of  the 
statement,  with  the  same  ink,  at  the  same  time.  ITie  law  does 
not  presume  wrong  where  none  is  proved/* 

Where  a  situation  is  explainable  on  the  basis  of  legality,  it  will 
be  assumed  that  such  is  the  explanation.  16  Cyc.  108S ;  Green 
V.  Benham,  57  "App.  Div.  9. 

Consequently,  the  result  follows  in  judicial  determinations 
that  he  who  claims  the  existence  of  illegality  must  prove  it.  16 
Cyc  1082,  and  cases  there  cited. 

It  would  not  be  a  violent  or  unreasonable  inference  to  sup- 
pose that  the  claimant,  for  the  purpose  of  rendering  financial 
assistance  to  her  husband,  permitted  the  deposit  of  this  stock  as 
collateral  security  for  tiie  payment  of  his  defbts  at  the  bank.  It 
would  seem  more  consistent  with  the  principles  enunciated  in 
the  authorities  cited  to  adopt  that  inference  than  the  one  of 
illegal  or  criminal  procedure  on  the  part  of  the  decedent  or  the 
<^5cerB  of  the  bank.  Such  a  conclusion,  however,  does  not  de- 
prive the  claimant  of  her  right  to  recover,  for  Ihere  is  another 
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equally  well-<iefiiied  presumption  to  which  reference  in  thia  con- 
nection  should  be  made.  ^^  Proof  of  the  existence  at  a  particular 
time  of  a  fact  of  a  continuouB  nature  gives  rise  to  the  inference, 
within  logical  limits,  that  it  exists  at  a  subsequent  time."  Ap- 
plied to  this  case,  the  presumption  is  that,  the  claimant  having 
acquired  aibsolute  title  to  the  certificate  in  question  on  Septem- 
ber 12,  1906,  such  title  continued  until  other  facts  appear  over- 
coming the  presumption.  '^  Such  inferences  of  continuance^ 
however,  are  merely  inferences  of  fact  and  may,  therefore,  un- 
der the  general  rule^  be  rebutted."    16  Cyc.  1052. 

This  presumption  of  continuing  title  on  the  part  of  the  claim- 
ant is  to  some  extent  overcome  by  the  other  proof  in  the  case, 
viz.,  possession  on  the  part  of  the  bank  claiming  a  lien  thereon, 
for  payment  of  decedent's  debts.  But  it  will  be  observed  that 
the  bank  has  never  claimed  to  be  the  absolute  owner  of  this  cer- 
tificate, nor  any  interest  in  it,  except  the  right  to  hold  it  as  col- 
lateral security  for  the  purposes  mentioned.  This  still  left  the 
legal  title  in  the  claimant,  subject  to  ihe  lien  of  the  bank.  In 
view  of  this  state  of  facts,  a  conclusion  may  be  arrived  at  en- 
tirely in  harmony  with  all  the  various  presumptions  to  which 
reference  has  been  made,  without  imputing  criminality  or  mis* 
conduct  to  any  one.  The  reasonable  inference  is  that  the  claim- 
ant, being  the  owner  of  this  stock,  consented  to  its  use  as  col- 
lateral security  for  decedent's  debts  at  the  bank ;  the  bank  ulti- 
mately finds  it  necessary  to  enforce  its  lien  and  does  so,  and 
thereby  claimant  is  deprived  of  her  property,  and  decedent's 
estate  has  the  benefit  of  it  If  such  is  ihe  case  claimant  is  en- 
titled to  be  reimbursed  from  the  fimds  of  the  estate. 

It  appears  from  the  evidence  of  the  witness  Eom,  that, 
shortly  before  the  decedent's  death,  witness  had  a  conversation 
with  him  regarding  the  coming  January  election  of  directors  of 
the  Oattaraugus  Cutlery  Company,  in  which  Eom  said  to  dece- 
dent :  "  Why,  Dell,  you  have  considerable  stock ;  "  to  which  dece- 
dent replied  that  he  did  not  then  have  as  much  as  formerly,  as 
be  had  given  some  of  the  stock  to  his  daughter,  Trudie,  and  soma 
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to  his  wife.  Here  was  an  express  recognition  on  the  part  of  the 
decedent  of  his  wife's  title  to  the  stock,  without  any  intimation 
or  suggestion  that  she  had  ever  transferred  the  same  to  him.  In 
view  of  all  these  f acts,  the  conclusion  seems  well  founded  that 
the  claimant  is  entitled  to  recover  the  value  of  this  stock  in  ques- 
tion from  the  estate.  Upon  the  trial  the  following  stipulations 
were  made :  "  It  is  stipulated  ihat  the  market  value  of  the  stock 
in  controvert  is  $8,500  and  that  it  was  at  the  time  of  the  al- 
leged conversion  of  the  stock. 

'^  That,  on  or  about  April  21,  1908,  the  Cattaraugus  County 
Bank  assumed  to  sell  this  stock  in  question,  and  that  they  ap- 
plied the  proceeds  thereof  to  the  payment  of  the  indebtedness 
of  the  deceased,  which  indebtedness  was  held  and  owned  by  the 
bank." 

A  decree  will  be  entered  herein  establishing  the  claim  of  the 
claimant  at  the  sum  of  $3,500,  and  directing  the  payment  there- 
of out  of  the  estate.  The  balance  of  the  claim,  to  wit,  that  part 
thereof  based  upon  the  check  of  the  decedent  set  forth  in  the 
daim  filed,  is  disallowed,  the  same  not  having  been  satisfactorily 
established. 

Decreed  accordingly. 


Matter  of  the  Judicial  Settlement  of  the  Account  of  J.  Hamp- 
den DoxTOHEBTT  aud  Levi  S.  Tenney^  as  Executors  of  the 
Last  Will  and  Testament  of  Sauna  Hudson,  Deceased. 

{8urrogat^$  Court,  King*  County,  July,  1909.) 
Wnu — ^Intbbpbetation     and     ooNSTBUonoN — ^Abatbmxnt— Obdbb     Of 


Where  a  testator's  est&te  is  insui&oieiit  to  pay  in  full  a  legacy  to  his 
itepson,  aa  inoompetent,  a  l^acy  to  one  of  three  persons  who  might 
heoome  his  committee  and  guardian,  and  a  legacy  to  a  cemetery  asso* 
elation  in  trust  to  apply  the  income  to  the  repair  and  preservation  of 
the  family  monument  and  hurisl  lot,  the  estate  will  be  applied  propor- 
tionately  in  payment  of  these  legaoieSb 
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Proceeding  upon  the  judicial  settlement  of  the  account  of 
executors. 

Harry  David  Kerr,  for  executors ;  Dykman,  Oeland  &  Kuluv 
for  Brooklyn  Trust  Company,  as  committee  of  Qeorge  Al  Hud* 
son;  Oreene,  Hurd  &  Stowell  (Bichard  T.  Greene,  of  counsel) ,. 
for  Cypress  Hills  Cemetery. 

Ketch  AM^  S. — The  estate  which  is  the  subject  of  the  present 
accounting  is  insufficient  to  pay  all  of  the  legacies.  There  are 
three  legacies,  in  behalf  of  each  of  which  a  claim  is  made  that 
it  should  be  preferred  and  saved  from  abatement,  upon  oonr 
siderations  which  in  each  instance  would  require  the  payment 
of  the  l^acy  in  full,  if  it  was  found  in  contrast  with  ordinary 
gratuitous  legacies  of  the  class  generally  subject  to  abatement. 

Thus,  the  first  provision  for  the  stepson  was  doubtless  in- 
spired by  solicitude  for  one  who  bore  to  the  testatrix  the  prac- 
tical relation  of  foster  son  and  who  was  helpless  and  unfor- 
tunate. A  legacy  for  his  support  and  protection  would  rank 
higher  than  a  legacy  or  series  of  legacies  of  a  general  character. 

The  next  legacy  was  given  as  an  inducement  or  reward  to- 
one  of  three  persons  who  might  become  the  committee  of  the  in- 
competent stepson  and  give  to  him  the  personal  care  and  guard- 
ianship which  he  needed  and  which  had  been  given  to  him  by 
the  testatrix.  This  in  turn  was  a  legacy  to  be  preferred  above 
legacies  of  general  import,  not  only  on  the  ground  that  it  waa 
intended  for  the  protection  of  one  who  stood  close  to  the  affec- 
tions of  the  testatrix,  but  also  because  it  was  a  legacy  given  in 
compensation  for  a  service  to  be  performed  by  the  legatee. 

The  gift  to  the  cemetery,  in  trust  to  apply  the  income  to  the 
repair  and  preservation  of  the  family  monument  and  burial 
ground,  was  for  a  pious  use  and  may,  perhaps,  be  regarded  as  a 
provision  for  funeral  or  mortuary  expenses.  On  either  ground 
it  would  ordinarily  not  be  subject  to  abatement  along  with  gen- 
eral legacies. 
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When,  therefore^  there  are  three  gifts,  all  equally  appealing 
for  preference  upon  grounds  of  equal  weight  and  influence  in 
each  case,  it  would  seem  that  thej  are  of  equal  rank,  each  en- 
titled to  the  same  degree  of  preference  and,  therefore,  among 
themselves  entitled  to  none.  The  estate,  not  being  sufficient  to 
discharge  these  three  legacies  in  full,  must  be  applied  propor- 
tionately. 

Decreed  accordingly. 


NOTE  ON  ABATEMENT  OF  LEGACIES. 

BBmimoif. 

The  reduction  of  a  legacy  beeaiue  of  the  insufl&oleiiey  of  the  testator'*  es- 
tate to  pay  aU  his  debts  and  legacies  in  foU.    In  re  Msjrtin,  25  B.  I.  1. 

PBBnniPTZOH  or  sqvaxitt  amoho  leoacxsi. 

A  general  legacy  can  only  have  preference  over  other  general  legaciea  in 
the  same  will,  when  it  is  given  for  the  support  and  maintenance  of  a  near 
relative  otherwise  unprovided  for,  or  for  the  education  of  such  relative  or 
in  lien  of  dower.    Bliven  v.  Seymour,  88  N.  Y.  409. 

It  seems  that  the  courts  are  more  ready  to  charge  general  legacies  upon 
lands  where  the  legatees  are  of  the  blood  of  the  testator  so  as  to  be  pre- 
sumed to  be  the  natural  objects  of  his  bounty;  the  tendency  is  less  strong 
where  the  legatees  are  strangers  in  blood.  McGoldrick  v.  Bqdkin,  140  App. 
Div.  196. 

SFFBOT  OF  DIBSOnOKS  HT  THE  ZHBTRVMEHT. 

Where  chances  of  abatement  are  anticipated  by  testator  and  provided  for 
in  the  will,  then  the  testator's  directions  must  govern.  Hotaling  v.  Marsh, 
132  N.  Y.  29. 

A  proportionate  abatement  may  be  directed  by  the  will.  Shethar  t» 
Sherman,  65  How.  Pr.  9. 

And  this  is  so,  even  though  the  legacies  would  not  otherwise  abats 
equally.    Orton  v.  Orton,  3  Abb.  Dec.  411. 

A  legacy  in  lieu  of  dower  abates  proportionally.  Tickel  v.  Quizm,  1  Bem* 
Surr.  425. 

Preferences  may  be  created  by  the  will  among  legacies  which  but  for 
the  provisions  thereof  would  abate  proportionally.  Stanford  M.  E.  CShuroh 
T.  Hebard,  28  App.  Div.  648. 
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The  testator  may  proyide  that  certain  indicated  legacies  shall  be  paid 
In  fall  and  others  abate.  Stanford  M.  E.  Church  ▼.  Hebard,  28  App.  Dit. 
548. 

The  testator  may  provide  that  certain  specific  legacies  ahall  bear  the 
J[>urden  of  loss  for  the  benefit  of  other  legacies  of  the  same  dase.  Richard- 
4Bon  T.  Hall,  124  Mass.  288. 

Where  a  will  proyided  that  legacies  should  be  paid  in  full  in  case  tes- 
tator's total  estate  amounted  to  three  hundred  thousand  dollars,  but,  if 
less  than  that  sum,  the  legacies  ahould  abate  in  proportion,  it  was  hdd 
that  by  "total  estate"  only  such  property  as  was  left  after  the  payment 
of  debts  and  expenses  was  meant.  Hackes  ▼.  Frankenheimer,  130  App. 
DiT.  454. 

That  legacies  as  stated  in  the  will  are  preceded  by  the  words  "  first," 
'"  second,"  etc.,  4oes  not  show  an  intent  on  the  part  of  the  testator  that  the 
legacies  should  be  satisfied  in  full  according  to  their  order.  Matter  of 
McKay,  6  Misc.  123. 

INHERE  BEFIOXBirGT  BXmSl/n  FBOM  DBVASTAVXT. 

« 

Where  the  deficiency  is  caused  by  a  derastavit  of  the  executor,  the  leg- 
acies  will  abate  proportionately,  even  though  some  be  specific  and  othen 
.general.    Farmers  v.  McCarthy,  56  Misc.  413. 

Where  a  devastavit  occurs  after  a  fund  has  been  set  aside  for  the  pay- 
ment of  specific  legacies,  residuaiy  legatees  who  have  received  their  shan 
may  not  be  compelled  to  account  to  the  specific  legatees.  Buffalo  v.  Leon- 
ard, 154  N.  Y.  141. 

JfUPTEB-BOBJr  OKZLDSEH  AS  CAVBJXO  ABATBKEirT. 

Legacies  may  abate  to  provide  for  the  share  of  aiter-bom  children.  Ward 
▼.  Ward,  120  111.  111. 

Those  who  have  received  their  iriiares  must  refund  for  such  purpose. 
Ifapier  v.  Howard,  3  Ga.  192. 

A  provision  for  a  child  will  usually  prevent  the  operation  of  a  statute 
^providing  for  after-bom  children.    Osbom  v.  Jefferson,  116  111.  130. 

JBFFBCT  OF  ADDITIOKAI.  LEOAGZES  IN  OODIGH.. 

Unless  there  be  something  which  shows  a  contrary  intention  on  the  part 
of  the  testator,  legaoies  given  by  a  codicil  stand  upon  the  same  groiuid, 
and  are  subject  to  the  same  conditions,  as  those  contained  in  the  original 
-wilL    Matter  of  Frankenheimer,  190  App.  Div.  434. 

An  additional  legacy  under  a  codicil  for  a  specific  purpose,  which  woold 
■be  ineffectual,  unless  the  amount  were  given  without  abatement^  is  noi 
mbject  to  proportional  abatement  where  the  estate  falls  short  of  the  speeU 
fled  valne.    Matter  of  Frtmkfaiheimer,  140  App.  Div.  434. 
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EFFECJT  OT  ZHVUXTICIEiraT  OF  TEBSOHAI/TT  AIiOVE. 

Ab  a  general  rule,  sufBcient  to  cause  legacies  to  abate,  and  tbey  are  not 
payable  oat  of  tbe  realty.    McGoldrick  ▼.  Bodkin,  140  App.  DIt.  190. 

But  otherwise,  where  a  departure  from  the  rule  was  necessary  to  cany 
out  the  purposes  of  the  will.    Morse  t.  Til^den,  74  App.  Div.  132. 


The  loss  must  fall  first  on  the  residuary  legatee,  and  he  cannot  call  upon 
either  the  general  or  specific  l^atees  to  abate  in  his  favor  even  though 
there  be  no  residue  otherwise.    Matter  of  Title  Guaranty  Co.,  196  N.  Y.  339. 

Where  the  chances  of  deficiency  are  anticipated,  and  provided  for  by 
the  espreas  terms  of  the  will,  then  the  directions  of  the  testator  will  of 
course  govern,  and  the  loss  must  be  borne  by  those  on  whom  he  places  it, 
even  if  the  burden  is  cast  upon  some  of  the  specific  legacies  for  the  benefit 
of  others  of  that  class,  or  for  the  benefit  of  legatees  whose  bequests  are 
founded  on  a  good  consideration.    Richardson  v.  Hall,  124  Mass.  228. 

Loss  falls  primarily  upon  the  general  legacies,  and  they  must  abate  pro- 
portionally, unless  the  will  exhibits  an  intention  on  the  part  of  the  testator 
to  prefer  one  of  the  general  l^atees  over  another.  Matter  of  Merritt,  86 
App.  Div.  179. 

A  provision  in  a  will  for  the  erection  of  headstones  over  the  graves  of 
the  testator's  parents  has  been  directed  by  the  court  to  be  paid  in  full,  al- 
tbough  the  assets  were  insufficient  to  pay  the  general  legacies.  Wood  v. 
Yandenburgh,  6  Paige,  277. 

Rule  as  to  abatement  of  general  legacies  held  always  applicable  to  leg- 
aeies  which  are  in  their  nature  mere  bounties,  based  upon  no  valuaUe  con- 
sideration.   Lyons  v.  Steinhardt,  37  Misc.  628. 

The  legatee's  mere  relationship  to,  or  dependence  upon,  the  testator,  or 
the  meritorious  object  for  which  the  legacy  is  to  be  applied,  held  not  suf- 
ficient to  exempt  it  from  abatement.    Matter  of  Bialostoeky,  27  Misc.  716. 

Bequest  to  testator's  child  held  subject  to  abatement.  Bubbidge  v.  Vit- 
tum,  166  Mass.  38. 

Legacy  to  grandchild  subject  to  abatement.  Matter  of  Bialostosky,  27 
Misc.  716. 

Legacy  to  a  brother  or  sister  subject  to  abatement.  Matter  of  Hinnuaif 
32M]ee.636. 

Bequests  for  charitable  purposes  are  held  to  be  subject  to  abatement, 
Wetmore  v.  St  Luke's,  66  Hun,  313. 

Bequests  for  the  support  of  education  may  abate.  Waters'  v.  Collins,  8 
Dem.  Surr.  374. 

A  legacy  for  the  support  of  testator's  wife  and  child  has  been  held  not 
to  abate  with  the  general  legacies.    In  re  Chauncey,  119  N.  Y.  77. 
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Legacies  for  charitable  purpoMS  sabject  to  abatement  when  the  l^acj  ia 
not  the  only  support  of  the  beneficiary.  Matter  of  Wenner,  126  App.  IMy. 
368. 

Aa  to  preference  of  legacy  for  support  or  education  of  near  relative  not 
otherwise  provided  for,  see  fioofield  y.  Adams,  12  Hun,  366. 

A  l^^acy  to  a  creditor  in  satisfaction  of  his  debt  entitled  to  priority  over 
general  legacies  which  are  mere  bounties,  even  though  the  bequest  greatly 
exceeds  the  value  of  the  right  relinquished.    Orton  v.  Orton,  3  Abb.  Dee.  4-ll» 

No  priority  to  a  legacy  to  an  executor  for  his  trouble  in  administering 
the  estate.    Waters  v.  Collins,  3  Dem.  Surr.  374. 

The  words  "  for  care  and  pains "  do  not  of  themselves  confer  priority. 
Morris  v.  Kent,  2  l^w.  175. 

A  bequest  for  the  saying  of  masses  will  not  be  abated.  Sherman  v.  Baker, 
20  R.  I.  613. 

A  bequest  to  a  cemetery  providing  for  the  care  of  testator's  lot  will 
not  abate.    Matter  of  Hinman,  32  Misa  536,  2  Mills  Surr.  1. 

Specific  legacies  are  preferred  over  general  legacies.  Taylor  v.  Dodd, 
68  N.  Y.  335. 

As  between  specific  devises  and  specific  legacies,  the  latter  abate  first 
under  the  common  law  rule.    Rogers  v.  Rogers,  1  Paige,  183. 

Where  demonstrative  legacies  are  charged  upon  a  particular  fund,  they 
abate  ratably  with  specific  legacies,  so  far  as  the  fund  will  extend  for  their 
payment.    Florence  v.  SaiyiS)  4  Redf.  206. 

But  where,  by  reason  of  the  total  or  partial  failure  of  the  fund  upon 
which  the  specific  legacies  are  charged,  it  is  neoessary  to  resort  to  the 
general  estate  for  payment,  the  legacies  are  regarded  as  general,  and  must 
abate  pro  rata  with  the  other  general  legacies.  Matter  of  Warner,  *39 
Misc.  432. 

A  bequest  of  an  annuity  charged  on  personally  is  a  general  legacy  which 
abates  proportionately  with  other  legacies  and  with  the  property  on  which 
it  is  charged  in  case  of  deficiency.    Petrie  v.  Petrie,  7  Lansing,  90. 

An  annuity  in  lieu  of  dower  has  a  preference  on  insufSeiency.  Rowe  v. 
Lansing,  53  Hun,  210. 

A  specific  legacy  of  the  amount  due  a  testatrix  upon  a  bond  and  mort- 
gage, heI4  by  her  on  the  premises  of  the  l^atee,  is  not  subject  to  the  abate- 
ment where  it  appears  that  it  represents  money  which  she  had  offered  him, 
a  person  whom  she  had  informally  adopted  as  a  son  when  he  was  two 
years  old  and  whom  she  had  supported  and  educated  during  his  minority, 
she  receiving  his  wages,  in  order  to  enable  him,  after  she  had  become  a 
widow,  to  build  a  house,  with  rooms  to  suit  her,  in  which  she  and  he  and  his 
wife  might  live  together  and  in  which  she  did  live  for  seven  years  and  was 
living  when  she  made  her  will.    Matter  of  Brown,  4  Mills  Surr.  162. 

Where  the  assets  prove  insufficient  to  pay  in  full  general  legacies  made 
to  volunteers,  a  trust  provision  for  the  life  support  of  a  brother,  otherwise 
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unprovided  for  hj  the  will,  bat  not  dependent  npon  the  testator  in  hii  life- 
time, abfttee  proportionately  with  all  .the  other  general  legaoiee,  as  the  re- 
lationBhip  of  a  brother  is  too  remote  to  except  the  bequest  for  his  benefit 
from  the  general  rule.    Matter  of  Hinman,  2  Mills  Surr.  1. 

SEDUOTIOir,  ADJinvnEEHT  AWD  SQIXAUZAnOir  OF  FAT- 


The  shatement  must  be  proportionate.    li^ons  ▼.  Steinhaidt,  37  Misc.  628. 

A  payment  to  one  laiger  than  that  to  others  should  be  equalised  out  of 
the  estate.    Matter  of  Meyer,  96  App.  Diy.  443. 

One  Mnitted  on  one  partial  distribution  should  be  made  equal  with  others 
when  further  assets  are  disooyered.    Hotaling  y.  Marsh,  132  N.  Y.  29. 
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Matter  of  the  Judicial  Settlement  of  the  Account  of  Theodobb 
r.  MiLLBB  and  Thomas  P.  Clabk^  as  Executors  of  the  Last 
Will  and  Testament  of  ]V£ary  F.  Fabnham,  Deceased^  of 
Her  Acts  and  Proceeds  as  Executrix  of  the  Last  Will  and 
Testament  of  Stephen  H.  Fabnham^  Deceased. . 

{Burrogai^a  Court,  Kings  County,  July,  1909.) 

BXKCXTTOBS  AND  ADIONISTBATOBS :    RiOHTB  AKD  UABniTIES  BETWEEN  BEPBB- 

sentahyb  and  estate — Items  ohaboed  ob  cbedited— Lobs  vbom  nc- 

PBOPEB  INYESTMENTS  OB  FAILUBE  TO  INVEST — ^LoSS  ON  FUNDS  IN  HANDS 
OF  EXECUTBIZ  AS  LIFE  TENANT:  ACCOTTNTING  AND  SETTLEMENT;  F0BM» 
BEQinSITES  AND  CONTENTS  OF  AOOOITNT  AND  PETITION  FOB  AUOWANCB — 
8EPABATI0N  OF  ITEMS  FOB  DISBUBSEMENTB ;  C6NTEST,  OBJECTIONS  AND 
HEABINO  AND  SETTLEMENT  THEBEOF — BUBOKN  OF  PBOOF:  DlSTBIBUTIOir 
AND  DISPOSAL  OF  FEBSONAL  ESTATE— InTEBEST  ON  LBGACIEB  AND  BHABEB 

— ^Income,  annuities  and  abbeabs  thebeof. 

GiFTB — Delivebt  and  acoeftance:  In  genebal:  Evidence — Inoonsistvnt 
act  of  donee. 

Wills — ^Intebpbetation  and  oonstbuction — ^Tebms  cbeating  LBQAcaa 
and  gifts  of  income,  etc. — rulbs  and  implications — ^annuities  ob 
income — ^Definition  and  constbuction. 

By  her  husband's  will,  of  which  the  testatrix  herein  was  ezecutrlz, 
she  was  given  in  lieu  of  all  dower  or  claim  thereto  the  residuAry  estate 
for  life  *'  to  possess,  use  and  occupy  the  same,  or  any  portion  thereof, 
and  to  receive  to  her  own  use  and  benefit  all  of  the  rents,  profits  "and 
income  therefrom."  At  his  death  the  husband  was  a  member  of  a 
partnership  whose  capital  and  accrued  profits  were  in  the  hands  of 
R.  A  Go.,  through  which  certain  ventures  of  the  partnership  were  con- 
ducted. Upon  the  judicial  settlement  of  the  accounts  of  the  executors 
of  the  deceased  executrix,  one  of  her  residuary  legatees  claimed  that 
the  provision  of  the  testator's  will,  that  his  wife  should  have  the 
"rents,  profits  and  income"  of  the  residuary  estate,  gave  to  her  the 
profits  from  the  business  conducted  through  R.  &  Co.  which  accrued 
between  testator's  death  and  the  time  when  the  transactions  were 
liquidated. 

Held,  that  upon  the  testator's  death  the  partnership  was  dissolved 
and  the  surviving  partner  became  the  legal  owner  of  all  the  firm's 
assets  including  the  profits  to  accrue  during  the  period  of  liquidaiton 
and  that  the  sums  received  by  the  executrix  in  settlement  of  the  part- 

I        nership  accounts  were  principal  either  for  the  purpose  of  administra- 
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tioii  or  for  the  parpoee  of  inyestment  and  enjoyment  by  her  u  life- 
tenant. 

Where  certain  bonds  which  belonged  to  the  partnership  were  gii^ei^ 
by  the  teatator  to  his  wife  in  his  lifetime  but  she  long  treated  then^ 
as  part  of  the  assets  of  that  estate,  the  sum  at  which  they  came  into 
her  hands  as  executrix  in  settlement  with  the  surriving  partner  and 
the  firm  of  R.  &  Co.  must  be  regarded  as  part  of  the  sum  received  from. 
the  surviving  partner  and  she  was  chargeable  therewith  as  executrix. 

Where  testator's  wife,  upon  receiving  the  amount  of  a  savings  bank 
account  standing  in  her  testator's  name  until  his  death,  receipted 
therefor  as  executrix,  a  letter  by  testator  to  her  written  on  the  eve  of 
a  yachting  trip  indicating  either  an  intention  that  the  account  should 
belong  to  her  or  an  assurance  that  it  did  belong  to  her  is  insufficient 
evidence  of  delivery  which  was  essential  to  a  gift  either  coMsa  mortis 
or  inter  vivos  of  the  account. 

Where  the  executrix  sold  certain  bonds  belonging  to  her  testator's, 
estate,  her  statement  in  her  account  that  the  proceeds  of  such  sale 
were  embraced  in  the  schedule  of  her  general  cash  receipts  must  pre- 
vail in  the  absence  of  proof  to  the  contrary  and  the  burden  is  upon* 
the  objectant  to  show  that  she  had  not  accounted  for  all  moneys  re- 
ceived by  her. 

Where,  upon  the  settlement  with  the  firm  of  R.  &  Co.,  there  was  de^ 
ducted  from  $15,610.70,  the  amount  they  owed  to  the  testator's  estate,, 
the  sum  of  $2,659.91  for  their  charges  against  said  estate,  an  allow- 
ance therefor  will  be  approved  though  displayed  in  the  account  of  the- 
executrix  as  a  disbursement. 

By  the  testator's  will,  in  case  the  net  income  of  his 'personal  estate, 
aside  from  certain  annuities,  was  less  than  $5,000  in  any  year  during 
the  lifetime  of  his  wife,  she,  as  executrix,  was  authorised  to  sell  and 
dispose  of  such  portion  of  the  personal  estate  as  might  be  necessary  to 
provide  her  with  an  annual  income  of  $5,000  or  so  much  thereof  as- 
might  be  necessary  for  the  payment  of  personal  and  living  expenses  ix» 
the  style  to  which  she  had  been  accustomed.  It  appeared  by  the  ac- 
counts of  her  executors  that  there  was  paid  to  her  for  the  four  years- 
following  her  husband's  death  $14,900  and  that  the  net  income  from 
the  personal  estate  for  the  same  period  was  but  $7,430.54.  It  further 
appeared  that  the  firm  enterprises  while  in  process  of  settlement  made- 
more  than  four  per  cent,  profit  at  which  rate  the  income  upon  th» 
testator's  estate  was  more  than  the  sum  which  his  wife  used  for  her 
support.  Held,  that,  while  the  sums  received  by  her  in  liquidationr 
were  necessarily  principal  and  she  was,  therefore,  excluded  from  the 
enjoyment  of  any  unusual  commercial  profit  made  during  liquidation, 
she  could  properly  apply  to  her  own  maintenance  so  much  of  the  actual 
piofit  thereof  as  was  necessary  for  her  sustenance  during  the  period  of 
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liquidation.  She  was  entitled  to  interest  on^  her  legacy  for  mainte- 
nanee,  if  it  was  earned;  and  as  she  did  not  ezoeed  this  allowaaoe,  the 
amount  of  |7,460.46|  the  difference  between  the  net  inc<»ne  and  what 
she  had  received,  charged  in  the  account  as  principal,  though  dis- 
allowed in  that  form,  is  properly  charged  to  the  income  which  was 
included  in  the  amounts  received  from  the  surviving  partner. 

The  surrogate  has  no  power  to  charge  to  testator's  wife  as  his  eoc- 
ecutriz  the  loss  which  she  as  life  tenant  alone  may  have  incurred  by 
the  investment  of  funds  in  improper  securities,  and  her  account  as 
ezecntriz  cannot  be  surehazged  with  such  losses. 

Modified  188  App.  Div.  886. 

Proceeding  upon  the  judicial  settlement  of  the  account  of 
executors. 

Dykman^  Oeland  &  Kuhn,  for  accounting  executors ;  James 
O.  Church,  for  administrator  C,  T.  A.  of  Stephen  H.  Famham; 
Henry  Wynans  Jessup,  for  M.  Elizabeth  Truslow,  residuary 
legatee  of  Mary  F.  Famham ;  Studin  &  Sonnenberg  (William 
Eeeda,  of  counsel)  ^  for  Levi  G.  Famham,  Ida  H.  Cardy  and 
Minnie  D.  Traiear,  next  of  kin  and  residuary  legatees  of 
Stephen  H.  Famham. 

Ketohaic^  S. — ^This  is  an  accounting  by  executors  of  a  de- 
/ceased  executrix.  The  will  of  the  original  decedent,  after  pro- 
viding for  cerain  annuities,  proceeds  in  part  as  follows : 

^^  Third.  All  the  rest,  residue  and  remainder  of  my  estate, 
l)oth  real  and  personal,  I  give,  devise  and  bequeath  to  my  wife, 
Mary  Frances  Famham,  for  and  during  her  natural  life,  to 
possess,  use  and  occupy  the  same,  or  any  portion  thereof,  and  to 
receive  to  her  own  use  and  benefit  all  of  the  rents,  profits  and 
income  therefrom.  The  provisions  of  this  will  in  favor  of  my 
said  wife  are  to  be  accepted  by  her  in  lieu  of  all  dower  or  daim 
of  dower  upon  my  estate.'' 

The  wife  was  appointed  executrix  and  as  such  she  qualified 
and  remained  in  office  until  her  death.    The  husband  (testator) 
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At  his  death  was  in  partnership  with  0.  S.  Bowers  in  certain 
ventures  which  were  conducted  through  the  firm  of  Ropes  & 
Co.  The  capital  of  the  decedent's  firm,  as  well  as  any  profits 
accrued  at  the  time  of  his  death,  was  in  the  hands  of  Ropes  & 
Co. 

First.  It  is  claimed  by  a  residuary  legatee  under  the  will  of 
Mrs.  Famham  that  Mr.  Famham's  will,  in  its  provision  that 
she  should  have  the  ''  rents,  profits  aud  income  "  of  the  residue 
gave  to  her  the  mercantile  profits  from  the  business  conducted 
through  Ropes  &  Co.,  which  accrued  between  his  death  and  the 
time  when  the  transactions  were  finally  liquidated*  This  claim 
is  stated  by  counsel  as  follows :  ^'  Mr.  Famham's  will  gave  his 
wife  the  profits  on  the  Ropes  business  during  the  period  of 
liquidation." 

At  the  death  of  Mr.  Famham  no  right  or  interest  in  the  firm 
assets  passed  to  his  representatives,  nor  was  there  any  such  right 
or  interest  which  could  be  disposed  of  by  his  will.  He  had  no 
such  right  touching  the  property  of  his  partnership  that  he 
could  bequeath  its  profits.  He  did  not  have  them  to  give.  Upon 
his  death  his  firm  was  dissolved,  the  surviving  partner  became 
the  legal  owner  of  all  the  firm  assets,  necessarily  including 
profits  to  accrue  during  the  period  of  liquidation,  and  the  es- 
tate of  the  deceased  partner  had  nothing  but  the  right  to  an  ac- 
count and  to  such  sum  as  might  be  found  upon  the  account  to 
be  due  from  the  survivor.  This  was  merely  an  equitable  chose 
in  action  against  the  surviving  partner,  and  any  sum  which 
might  be  paid  in  solution  thereof  would  pass  without  brand  or 
earmark  to  distinguish  profits  from  principal.  It  was  in  the 
hands  of  the  estate  nothing  but  principal. 

The  profits  upon  the  residue  which  the  will  contemplated 
could  only  be  such  profits  as  might  result  after  its  receipt  by 
the  executrix  and  its  delivery  to  herself  as  life  tenant.  The 
will  speaks  only  of  the  profits  of  the  residue,  and  the  fund  in 

17 
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question  could  not  reach  the  residue  until  the  liquidating  part- 
ner paid  his  equitable  indebtedness  to  the  estate. 

True,  there  is  a  rule  under  which  interest  from  the  time  of 
the  death  of  the  testator  is  sometimes  held  to  be  payable,  wher^ 
the  beneficiary  is  the  primary  object  of  the  testator's  considera- 
tion or  the  provision  is  for  maintenance,  and  this  case  waa 
within  the  rule,  even  if  the  fund  was  not  reduced  to  the  posses- 
sion of  the  executrix  for  some  time ;  but  the  benign  fiction  that 
the  estate  as  such  has  been  yielding  a  profit,  artificially  fixed 
at  the  ordinary  rate  of  interest,  before  it  has  actually  beGom& 
the  subject  of  administration,  is  no  warrant  for  passing  over 
to  the  life  tenant  the  commercial  profit  which  accrued  during 
liquidation  of  the  decedent's  partnership  a£Pairs.  The  suma 
received  in  settlement  of  the  partnership  accounts  must  be  re- 
garded as  principal,  either  for  the  purpose  of  administration  or 
for  the  purpose  of  investment  and  enjoyment  as  life  tenant. 

Second.  The  claim  is  made  that  forty  United  States  bonda 
were  given  by  Mr.  Famham  to  his  wife  during  his  lifetime- 
Testimony  is  given  of  Mr.  Famham's  declaration  that  he  had 
given  $40,000  worth  of  bonds  to  his  wife,  and  this  declaration 
doubtless  related  to  the  bonds  in  question.  Against  this  is  the 
unquestionable  fact  that  the  wife  received  and  long  treated  the 
bonds  as  part  of  the  assets  of  her  husband's  estate^  though  she 
later  asserted  her  individual  ownership  and  deposited  and 
registered  them  as  hers. 

If  it  were  necessary  to  resolve  this  conflict  of  evidence,  her 
conduct  as  to  the  securities  would  be  held  to  overcome  the  testi- 
mony of  testator's  declaration.  But  the  trouble  with  the  theory 
of  a  gift  is  that  Mr.  Famham  did  not  own  the  bonds.  They 
belonged  to  the  firm  of  Famham  &  Bowers  and  were  not  the 
subject  of  his  donation.  They  came  into  the  hands  of  the  ex- 
ecutrix at  the  sum  of  $48,650,  in  settlement  with  M!r.  Bowers 
and  the  firm  of  Bopes  &  Co.,  and  must  be  regarded  as  part  of 
the  sum  received  from  Mr.  Bowers  as  surviving  partner. 
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Third.  There  was  an  aooount  in  the  Seamen's  Savings  Bank 
which  stood  in  the  name  of  Mr.  Famham  from  a  time  prior  to 
June  29,  1880,  until  his  death.  The  executrix  received  the 
amount  remaining  on  deposit  in  this  account  and  gave  her  re- 
ceipt therefor  as  executrix.  Her  residuary  l^atee  insists  that 
this  account  was  given  to  Mrs.  Famham  bj  her  husband  in  his 
lifetime  and  in  this  regard  relies  upon  a  letter  from  Mr.  Fam* 
ham  to  his  wife,  which  is  as  follows : 

"  New  York,  June  29,  1880. 
''  My  Dear  Wife : 

''  As  I  am  going  yachting  for  a  few  days,  it  may  be  well  to 
make  a  brief  statement  of  my  affairs. 

"  A  tin  box  in  the  '  Burglar '  of  R.  W.  Bopes  &  Co.'s  safe  at 
office  contains  your  Naumkeag  Stock  ctfce,  also  two  $1,000 
coupon  Bepublic  Valley  R  R.  bonds,  also  two  $1,000  or  one 
$2,000  Eedg.  TJ.  S.  4%  Bond  ctfce;  in  my  Small  Ledger,  in 
drawer  of  safe  as  above,  you  will  find  my  Seamen's  Bank  Bbok, 
also  ctfce  for  100  Sharon  Spring  Valley  Hydraulic  Gold  Com- 
pany. The  Bepublic  Valley  bonds  and  the  U.  8.  4%  Bonds, 
above,  are  your  personal  property,  although  in  my  name.  The 
Savings  Bank  Book  as  above  is  wholly  yours  although  in  my 
name.  j 

"  My  will  is  in  the  *  Burglar ' — ^above — ^leaving  you  my  en- 
tire property. 

"  I  wish  to  make  one  request  of  you,  viz.  to  immediately  ex- 
ecute proper  legal  documents  bestoT^ing  property  obtained  from 
me  to  my  heirs  at  law — at  your  decease.  And  during  your  life 
to  assist  my  sisters  Mary  and  Lucy  should  they  become  needy* 

"  Tour  husband, 

"  S.  BL  Fabwham." 

There  is  no  proof  of  the  delivery  of  the  supposed  gift,  un- 
less it  be  contained  in  the  letter  quoted.  If  a  gift  causa  mortis 
was  made  in  view  of  the  impending  dangers  of  a  yachting  trip, 
the  gift  failed  upon  the  donor's  safe  return.    There  is  no  evi- 
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denoe  of  delivery,  and  delivery  was  necessary  to  eflfect  a  gift^ 
either  caiLsa  mortis  or  inter  vivos. 

The  letter  bespeaks  either  an  intention  that  the  account  shall 
belong  to  the  wife  or  an  assurance  that  it  already  belongs  to 
her.  In  neither  case  can  it  be  taken  to  evidence  or  effectuate  a 
delivery. 

A  statement  by  a  depositor  that  an  account  standing  in  his 
name,  represented  by  a  book  remaining  in  his  possession,  is  the 
property  of  another,  does  not  tend  to  show  a  previous  delivery 
or  assignment  of  the  subject  of  the  alleged  gift. 

It  is  consistent  with  a  conviction  on  the  part  of  the  supposed 
donor  that  his  declaration  alone  is  sufficient  to  establish  a  prior 
gift.  If  this  were  the  only  effect  of  the  letter  it  would  afford  no 
proof  that  there  had  been  the  delivery  which  the  transaction  re- 
quired ;  and,  if  the  statement  to  the  wife  ^'  the  account  is  already 
yours ''  could  be  held  to  have  any  tendency  to  show  a  former  de- 
livery, it  would  be  overborne  by  the  fact,  inconsistent  with  a 
completed  gift,  that  the  account  stiU  stood  in  the  husband's 
name  and  that  the  book,  which  was  the  only  subject  of  a  manual 
delivery,  was  at  the  time  of  the  declaration  in  his  small  ledger 
in  the  drawer  of  a  safe  belonging  to  his  employers. 

Bearded,  not  as  a  rehearsal  of  a  transaction  previously  con- 
summated, but  as  a  possible  gift  resulting  from  tibie  instant  of 
the  letter,  there  is  still  the  lack  of  delivery  and  the  affirmative 
evidence  that  no  delivery  was  made  because  the  bank  book,  the 
only  symbol  of  ownership,  remained  in  the  supposed  donor's 
hands  not  only  then  but  throughout  his  life.  The  harsh  result 
is  that  there  was  but  an  abortive  intent  to  give  and  no  gift. 

Fourth.  It  is  objected  that  the  deceased  executrix  sold 
Eeokuk  and  Des  Moines  bonds  for  $1,57^.12,  and  that  her  es- 
tate is  not  charged  therewith  in  this  account  The  statement  in. 
Schedule  D  of  this  sale  furnishes  no  basis  for  a  surcharge.  That 
schedule  is  not  a  record  of  receipts  and  disbursements.  It  is  a 
report  only  of  investments,  their  course  and  management  and 
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the  amount  thereof  remaining  in  the  hands  of  the  ezecatrix  at 
death. 

In  Schedule  A  the  accountants  carry  the  receipts  of  the  ex- 
ecutrix; and  that  schedule,  under  their  verificationy  purports 
to  show  the  full  amounts  from  all  sources  received  by  their  de- 
cedent. Non  constat  but  that  the  proceeds  of  the  Keokuk  bonds 
are  embraced  in  the  schedule,  and  indeed  the  account  asserts 
that  they  are  so  embraced.  Its  averment  in  this  respect  must 
prevail  in  the  absence  of  proof.  The  accountants  say  that  they 
have  answered  for  all  moneys  received.  An  objection  is  made 
that  they  have  not.  The  burden  upon  the  issues  so  formed  is 
on  the  objectanty  and  it  is  not  sustained. 

This  result  is  not  disturbed  by  the  fact  that,  as  to  the  sale  of 
another  security  set  forth  in  Schedule  D,  the  accountants,  in 
Schedule  E,  charge  themselves  with  its  proceeds.  This  treatr 
ment  of  the  security  last  mentioned  does  not  gainsay  the  oath 
of  the  accoimtants  that  as  to  the  price  of  the  Keokuk  bonds 
they  have  accounted  in  Schedule  A. 

The  natural  meaning  of  the  whole  account  is  that,  as  to  the 
&cst  mentioned  investment,  its  proceeds  are  to  be  found  among 
the  general  receipts  of  cash;  while,  as  to  the  other,  not  being 
found  in  Schedule  A,  it  must  be  the  subject  of  special  account. 

!E^fth.  The  two  items  in  Schedule  B,  amounting  to  $2,659.91, 
for  allowance  to  Ropes  &  Co.,  should  be  approved.  These  items, 
though  displayed  as  disbursements,  appear  in  an  account  ren- 
dered by  Ropes  &  Co.  as  charges  against  the  estate,  to  be  taken 
in  deduction  of  $15,610.70,  the  balance  which  would  otherwise 
have  been  payable  by  them.  The  accountants,  instead  of  charg- 
ing their  decedent  only  with  the  balance  found  upon  a  subtrac- 
tion of  these  two  items,  have  first  charged  her  with  the  errone- 
ous balance  and  then  credited  her  with  the  two  items  as  for  a 
disbursement.  The  account  proves,  the  parties  concede,  and 
the  court  finds  that  Ropes  &  Co.  made  full  settlement.  It  is 
found  that  they  did  not  pay  more  than  they  owed ;  and  the  ac- 
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count,  therefore,  must  be  settled  upon  the  theory  that  either 
only  $12,950.79  was  received  by  the  executrix,  or  that,  if  she 
received  the  greater  amount,  she  paid  back  in  the  same  trans- 
action the  $2,659.91. 

Sixth.  The  fourth  paragraph  of  the  will  is : 

'^  Fourth.  In  case  the  net  income  from  the  personal  property 
of  my  estate  over  and  above  thd  aforesaid  annuities  to  my  sister 
shall  be  less  than  five  thousand  dollars  in  any  year  during  the 
lifetime  of  my  said  wife,  I  hereby  authorize  my  executrix  to 
sell  and  dispose  of  such  portion  of  my  personal  property 
as  may  be  necessary  to  provide  for  an  annual  income  from  my 
personal  property  to  my  said  wife  of  five  thousand  dollars  in 
each  and  every  year,  or  so  much  thereof  as  may  be  necessary 
for  the  payment  of  personal  and  living  expenses  in  the  style  to 
which  she  has  been  accustomed." 

The  accountants  show  that  there  was  paid  to  the  widow  for 
the  four  years  following  her  husband's  death,  $14,900,  and  that 
the  net  income  from  the  personal  property  of  the  estate  for  the 
same  period  was  $7,430.54.  They,  therefore,  claim  that  the 
balance,  $7,469.46,  was  properly  paid  out  of  principal. 

The  provision  quoted  was  for  the  maintenance  of  the  wife  and 
her  life  estate,  therefore,  began  at  the  death  of  the  testator,  and 
her  right  to  the  income  which  a  trustee's  investment  of  this 
residue  would  normally  afford  attached  at  the  time  of  her  hus- 
band's death.  Cooke  v.  Meeker,  36  N.  T.  15;  Rodman  v. 
rincke,  68  id.  239;  Matter  of  Bainbridge,  61  Misc.  Rep.  563. 

During  the  period  of  liquidation,  while  the  substance  of  her 
husband's  estate  was  not  yet  reduced  to  her  possession  as  execu- 
trix, she  was  entitled  to  at  least  four  per  cent,  upon  the  per- 
sonalty, from  her  husband's  death,  if  it  yielded  income  equal  to 
or  greater  than  that  rate. 

It  is  clear  that  the  firm  enterprises,  while  in  process  of  set- 
tlement, made  more  than  a  four  per  cent,  profit  and  that  the  in- 
crement at  that  rate  upon  the  share  of  which  Mr.  Famham 


MATTER  OF  MILLER  268 

died  possessed  was  more  than  the  sum  which  Mrs.  Famham 
used  for  her  support.  While,  therefore,  the  sums  received  bj 
her  in  liquidation  were  necessarily  principal  and  she  was  there- 
fore excluded  from  the  enjoyment  of  any  unusual  commercial 
profit  made  during  liquidation,  she  could  properly  apply  to  her 
own  maintenance  so  much  of  the  actual  profit  thereof,  during 
liquidation,  as  was  necessary  for  her  sustenance  during  that 
period.  She  was  entitled  to  interest  on  her  legacy  if  it  was 
oamed.  She  did  not  exceed  this  allowance,  and  the  amount  of 
$7,469.46,  charged  in  the  account  to  principal,  though  disal- 
lowed in  that  form,  would  be  properly  charged  to  the  income 
which  was  included  in  the  amounts  received  from  the  surviv- 
ing partner.  The  result  would  be  the  same,  and  the  present 
form  of  the  account  presents  no  real  objection. 

Seventh.  It  is  thought  to  surcharge  the  account  with  losses 
arising  from  the  investment  by  Mrs.  Famham  in  improper  se- 
curities. It  is  apparent  that,  in  ike  respects  complained  of, 
the  investments  were  not  of  the  class  to  which  executors  and 
trustees  should  generally  be  confined ;  but  the  fund  was  in  the 
hands  of  the  widow  as  life  tenant,  and  not  as  executrix,  and  as 
life  tenant  she  made  the  investments. 

Although  subject  to  debts  and  the  expenses  of  administration, 
the  personal  estate  left  by  Mr.  Famham  was  given  to  his  widow 
to  '^  possess,  use  and  occupy  the  same  and  to  receive  all  the  in- 
come therefrom."  Had  she  accounted  in  her  lifetime  as  execu- 
trix, as  well  she  might,  her  account  would  not  have  been  con- 
cerned with  the  character  of  the  investments.  As  executrix  she 
would  not  have  been  liable  for  waste.  The  surrogate  would 
have  had  no  cognizance  of  her  personal  conduct  as  life  tenant 
and  certainly  would  have  had  no  power  to  charge  upon  her  as 
executrix  the  loss  which  as  life  tenant  alone  she  may  have  in- 
curred. Had  the  remaindermen  asserted  a  grievance  against 
her  for  waste,  it  would  necessarily  have  assumed  the  form  of  an 
action  against  her,  not  as  executrix,  but  personally,  for  her  con- 
duct as  life  tenant. 
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Her  executors  are  accounting  only  in  her  place  and  only  as 
to  her  acts  and  doings  as  executrix.  Code  Civil  Pro.,  §  2606. 
The  jurisdiction  of  this  proceeding  is  defined  as  the  same  which 
the  court  would  have  against  the  decedent  executor  if  his  letters 
had  been  revoked  (same  section). 

If  this  were  the  account  of  the  executrix,  made  by  herself^ 
it  would  not  embrace  her  conduct  or  liability  as  life  tenant  and 
she  would  not  be  subject  to  surcharge  for  waste  if  proven.  Mat- 
ter  of  Blauvelt,  131  N.  Y.  249.  The  same  rule  must  control  the 
accounting  made  for  her  and  assimilated  to  her  own  in  its 
scope  and  limitations.  t 

Eighth.  In  this  view  the  account  is  incorrect,  so  far  as  it 
charges  the  accountants  with  the  sums  which  were  delivered  by 
the  executrix  to  herself  as  life  tenant.  As  executrix  she  did 
not  die  possessed  of  these  sums.  By  the  will  they  were  left  to 
the  remaindermen  upon  her  death  and  passed  to  the  administra- 
tor with  the  will  annexed,  subject  to  the  duty  on  his  part  of 
seeing  that  they  reached  their  destination.  . 

This  does  not  apply  to  items  which  were  considered  by  the 
executrix  as  her  own,  but  which  are  foimd  to  have  belonged  to 
the  estate.  These  must  be  regarded  as  assets  held  under  ad- 
ministration when  she  died,  but  the  amounts  which  were  merged 
in  the  life  estate  must  be  credited  as  sums  paid  to  the  life 
tenant. 

Ninth.  The  item  of  $71.11  in  Schedule  E  is  disallowed. 

Tenth.  The  objection  that  the  account  does  not  contain  a 
charge  against  the  executrix  for  the  furniture  in  the  house  of 
her  husband  at  his  death  is  overruled.  The  best  result  that  the 
evidence  yields  is  that  this  furniture  belonged  to  Mrs.  Fam- 
ham. 

Decreed  accordingly. 
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NOTE  ON  CURTESY. 

(See  Matter  of  Starbuck,  p.  148,  ante.) 

msi'iJiiTEOini. 

Ib  a  freehold  estate  in  tlie  husband  for  his  natural  life,  cast  upon  hist 
hy  operation  of  law  immediately  upon  the  happening  of  the  necessary  in- 
cidentsw    Shortall  ▼.  Hinckley,  31  HI.  21f^. 

Is  in  the  na^tore  of  a  continuation  of  the  wife's  inheritance,  and  is  sub- 
ject to  the  same  encumbrances  under  which  she  held  the  estate.  Watson 
T.  Watson,  13  Cknm.  83. 

Any  circumstances  which  would  have  determined  her  estate  if  living  wil> 
determine  Bis.    Withers  ▼.  Jenkins,  14  S.  C.  607. 

The  estate  which  by  common  law  a  man  is  entitled  to  upon  the  death  of 
his  wife,  in  the  lands  or  tenements  of  which  she  was  seized  in  possession 
in  fee  simple  or  in  tail  during  their  coverture,  provided  always  that  there- 
was  of  their  marriage  lawful  issue  bom  alive  which  might  have  been 
capable  of  inheriting  the  estate.    Billings  v.  Baker,  28  Barb.  343. 


Inunediately  upon  the  birth  of  lawful  issue  of  the  marriage,  bom  alive 
and  capable  of  inheriting  the  estate  of  the  wife,  her  husband  acquires, 
imless  it  be  otherwise  provided  by  statute,  a  permanent  interest  in  all  the- 
estates  of  inheritance  of  the  wife,  of  which  she  has  been  or  may  become 
seised  during  coverture.    Billings  v.  Baker,  28  Barb.  343. 

The  courts  will  not  dieturb  the  vested  marital  rights  of  the  husband  when 
he  is  not  guilty  of  any  conduct  that  would  entitle  his  wife  to  a  divorce. 
Van  Duser  v.  Van  Duzer,  6  Paige,  366. 

Hie  statutes  of  New  York  affecting  the  rights  of  married  women  have 
tiie  effect  of  abolishing  curtesy  initiate  in  all  the  property  of  the  wife 
acquired  after  their  enactment.    Hurd  v.  Cass,  9  Barb.  366. 

Tenancy  by  curtesy  initiate  is  no  longer  a  certain  interest  in  lands,  since 
(rtatntes  have  been  passed  permitting  the  wife  to  dispose  of  her  estate 
therein.    Matter  of  dark,  4%  Hun,  223. 

A  recovery  in  ejectment  by  husband  and  wife,  or  a  decree  in  partition 
settling  their  rights  to  an  undivided  portion  of  the  land,  gives  the  husband 
such  a  seisin  in  law  as  to  make  him  tenant  by  the  curtesy  initiate.  Ells- 
worth V.  Cook,  8  Paige,  643. 


Keoessary  that  there  be  a  legal  marriage,  sni&eient  seisin  of  the  wile  of 
an  estate  of  inheritanoe  during  coverture,  birth  of  issue,  bom  alive  capable 
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of  inheriting  tlie  estate,  and  death  of  the  wife  before  that  of  the  hiubaad. 
Ferguson  ▼.  Tweedy,  56  Barb.  168. 

If  the  marriage  is  absolutely  void  in  law,  the  husband  will  not  be  en- 
titled to  curtesy  eyen  if  the  other  requisites  exist.  Wells  ▼.  Thompson, 
13  Ala.  703. 

The  lawful  issue  must  be  bom  alive  during  the  lifetime  of  the  mother; 
that  it  is  alive  in  ventre  sa  mere  and  is  delivered  after  the  death  of  <he 
mother  is  not  sufficient.    Marsellis  v.  Thalheimer,  2  Paige,  35. 

The  husband  must  survive  the  wife.    Jackson  v.  Johnson,  5  Oow.  74. 

Where  an  estate  descends  to  a  daughter  who  is  a  feme  oovert,  and  who 
dies  in  the  lifetime  of  the  mother  to  whom  dower  in  the  premises  is  sub- 
sequently assigned,  the  husband  of  such  daughter  will  not  be  entitled  to 
an  estate  by  the  curtesy  in  the  third  of  the  premises  which  is  thus  assigned 
to  the  widow  of  his  wife's  father,  for  dower;  even  after  the  termination 
of  the  life  estate  of  such  widow  in  that  third  of  the  premises.  Howells  ▼. 
MoGraw,  97  App.  Div.  460. 

Where  land  was  conveyed  to  a  wife  subject  to  a  life  estate,  and  such  life 
estate  had  not  terminated  at  the  time  of  the  death  of  the  wife,  held  that 
the  husband  was  not  entitled  to  curtesy  in  the  land,  as  seisin  in  tact  as 
well  as  in  law  by  the  wife  was  wanting.  Collins  v.  Russell,  00  App.  Div. 
136. 

Where  a  man  dies  intestate  leaving  a  wife  and  four  children  who  sub- 
sequently convey  to  the  widow  a  life  estate  in  their  father's  real  property, 
and  where  one  of  the  children  dies  before  the  widow  leaving  a  husband  to 
whom  she  had  borne  children,  such  husband  becomes  entitled  to  curteiy 
in  two-thirds  of  a  fourth  interest  in  such  realty,  as  his  wife  was  actually 
seized  thereof  at  the  time  of  her  father's  death,  but  the  husband  la  not  tfi- 
titled  to  curtesy  in  the  renudning  one^third  of  such  quarter  interest  be- 
cause the  dower  interest  of  his  wife's  mother  prevented  actual  seizin  by  the 
wife.    Valentine  v.  Hutchinson,  43  Misc.  314. 

Birth  of  issue,  prior  to  the  passage  of  the  Married  Women's  Act,  1848, 
ch.  200,  as  amended  by  the  Act  of  1840,  ch.  376,  did  not  give  a  husband  sucb 
a  vested  right  in  property  subsequently  acquired  by  the  wife,  that  she 
cannot  deprive  him  thereof  by  will.    Matter  of  Mitchell,  61  Hun,  372. 

Where  a  married  woman,  seized  of  real  estate,  has  issue  of  the  marriage 
born  alive,  and  dies,  without  disposing  thereof,  her  husband  becomes  en- 
titled to  an  estate  therein,  as  tenant  by  the  curtesy,  which  will  pass  to  & 
receiver  of  his  property.    Beamish  v.  Hoyt,  2  Rob.  307. 

To  entitle  a  husband  to  an  estate  as  tenant  by.  the  curtesy,  the  wife  mua^ 
be  seized  in  fact  and  in  deed;  a  seizure  in  law  is  not  sufficient.  Tayloe  ▼• 
€k>uld,  10  Barb.  388. 

A  feme  covert  has  such  possession  of  wild  and  uncultivated  lands  as  ta 
enable  her  husband  to  beccnne  tenant  thereof  by  the  curtesy.  Beekmaa  ▼•. 
Sellick,  8  Johns.  262. 
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Where  a  testator  devises  his  real  estate  to  a  daughter,  and  directs  his 
cxeeators  to  sell,  and  the  daughter  marries  and  has  a  child,  which  dies, 
and  the  mother  also  dies  before  a  sale,  leaying  a  husband,  he  is  entitled  as 
tenant  by  the  curtesy,  to  an  interest  in  the  proceeds,  during  life,  in.  lieu 
of  the  rents  and  profits.    Dunsoomb  y  Dunsoomb,  1  Johns.  Ch.  508. 

Where  land  is  devised  to  a  woman  for  life,  remainder  over,  her  hui^Muid 
is  not  entitled  to  curtesy  in  the  premises.  Young  y.  Geisenheimer,  7  DaUy 
Beg.  S7S. 

The  oonunon-law  rule  that  if  a  wife  claims  lands  by  devise  or  descent, 
and  dies  before  entry,  the  husband  does  not  have  curtesy,  applies  in  ibis 
State.    Carr  y.  Anderson,  6  App.  Diy.  6. 

Where  the  legal  title  is  in  a  trustee  for  the  benefit  of  his  wife,  the  hus- 
band is  not  entitled  to  curtesy.    Bevins  v.  Riley,  24-  Weekly  Digest,  36. 

The  words  "heirs  or  assigns"  being  no  longer  necessary  to  convey  an 
estate  in  fee,  and  common-law  fee  tails  having  been  converted  into  fe^- 
simple  estates,  where  a  will  provides  **  I  give  and  bequeath  to  A.,  wife  of 
B.,  all  of  the  remaining  property  which  I  may  have  after  my  estate  haa 
been  settled  and  all  the  above  legacies  complied  with,  to  her  and  her  child 
or  children;  should  the  said  A.  die  without  leaving  any  chdld  or  children, 
then  the  above  legacy  to  be  given  to  B.,  to  him  and  his  heire  forever,"  it 
was  held  that  the  devisee  took  a  fee,  and  her  husband  became  tenant  by  the 
curtesy.    Kirk  v.  Richardson,  32  Hun,  ^34. 

Hie  husband  of  one  of  the  heirs  of  an  intestate  is  not  tenant  by  the  cur- 
tesy of  lands  which  has  been  set  apart  to  the  widow  for  her  dower ;  a  seisin 
in  fact  by  the  wife  is  necessary  thereto.  Qraham  y.  Luddington,  19  Hun, 
246. 

E8TATISS  SUBJECT  THBRSfTO. 

Where  the  wife  takes  by  devise  an  estate  in  fee,  limited  by  an  executory 
devise  which  ilefeats  or  abridges  the  fee  in  case  of  the  happening  of  a 

I  certain  event,  the  seizin  and  estate  which  she  has  will  give  the  husband 

I  curtesy.    Hatfield  v.  Sneden,  54  N.  T.  280. 

A  man  died  intestate  leaving  him  surviving  a  widow  and  several  chil- 
dren, one  a  daughter  who  married  and  had  issue  who  died.  The  widow  sur- 
vived the  daughter  who  died  intestate  leaving  her  husband  surviving.  Pre- 
vious to  her  death  she,  together  with  the  other  heirs,  had  executed  a  deed 
by  which  their  respective  interests  were  declared  and  defined  as  follows: 
lliat  the  widow  was  entitled  to  one-third  of  the  net  rents  of  the  premises, 
and  that  each  of  the  children  were  seised  of  a  full  undivided  seven-thirtieth 
part  therein.  Held,  in  partition,  that  the  value  of  the  curtesy  of  the  hus- 
band was  the  seven-thirtieth  part  belonging  to  his  wife,  after  deducting  the 
proportionate  part  of  the  widow's  dower.  Howelss  v.  McQ-raw,  97  App.  Div. 
460. 
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A  deceased  wife  wm  sarviyed  by  her  huBband,  mother  and  one  brother 
only,  and  she  died  poesessed  of  real  estate  in  fee  eimple.  Held,  that  the 
proportioa  desoended  to  the  mother  for  Hie  with  reversion  to  the  brother 
Bubjeot  to  the  curtesy  of  the  husband,  and  where  the  mother  conveyed  to 
the  husband  subject  to  his  curtesy,  and  the  brother  and  his  wife  quit- 
claimed to  said  husband,  the  curt^,  if  any,  was  merged  in  the  higher  title. 
Berger  y.  Waldbaum,  4^  Misc.  4. 

General  effect  of  married  women's  acts  is  to  give  them  the  power  to  deal 
with  their  property  during  ooTerture  in  the  same  manner  as  if  unmarriedt 
and  to  entitle  the  husband  to  curtesy  only  in  such  estates  of  inheritance  b» 
the  wife  possessed  at  her  death  undisposed  of  by  will  when  given  power  to 
devise.    Lansing  v.  Gulick,  26  How.  Pr.  250. 

The  vested  marital  interest  of  the  hud>and  not  affected  by  the  Married 
Women's  Acts.    Smith  v.  Oolvin,  17  Barb.  167. 

Where  the  instrument  of  conveyance  gives  the  wife  power  to  appoint  and 
she  exercises  the  power,  the  husband  is  not  entitled  to  curtefly.  Pool  t. 
Blakeie,  53  Ul.  495. 

No  curtesy  in  a  mere  equitable  right  which  does  not  amount  to  an  estatSb 
Sentill  V.  Robeson,  55  N.  C.  510. 

No  tenancy  in  husband  of  a  remainder  or  reversion  of  his  wife  es- 
pectant  on  an  outstanding  particular  freehold  estate,  unless  such  estate 
falls  into  the  inheritance  during  coverture.    Tayloe  v.  Gould,  10  Barb.  388. 

The  husband  is  tenant  by  the  curtesy  of  a  vested  remainder  in  fee. 
Toung  V.  Langbein,  7  Hun,  151. 

Where  the  particular  life  estate  and  the  immediate  revenrion  unite  in  a 
married  woman  during  coverture,  her  husband  is  entitled  to  curtesy  therein. 
Tayloe  v.  Gould,  10  Barb.  388. 

Where  wife  is  heir  in  fee  to  realty  in  which  her  mother  has  a  dower* 
her  husband  will  not  have  curtesy  in  such  realty  if  the  wife's  mother  be 
living  at  her  death.    Gibbs  v.  Esty,  22  Hun,  266. 

The  right  of  quarantine  of  a  widow  before  dower  is  assigned  will  hot  bar 
curtesy.    Mettler  v.  Miller,  129  111.  630. 

If  the  estate  of  inheritance  of  the  wife  be  upon  a  limitation  by  the  hap- 
pening  of  which  the  estate  of  the  wife  is  terminable  at  common  law,  the 
husband  will  not  be  tenant  by  the  curtesy  in  such  estate  if  terminated 
during  the  life  of  the  wife.    Harvey  v.  Brisbin,  143  N.  Y.  151. 

Where  a  testator  directed  that  his  estate  remain  in  the  control  of  his 
executors  for  the  use  of  his  wife  and  children,  and  after  the  youngest 
grandchild  should  arrive  at  the  age  of  twenty-one  years,  that  it  be  divided, 
it  was  held  that  a  daughter  of  testator  who  was  of  age  when  he  died,  and 
who  died  before  the  youngest  grandchild  arrived  at  the  age  of  twenty-one 
years,  never  had  such  an  estate  as  to  entitle  her  surviving  husband  to  ear- 
tesy.    Burke  v.  Valentine,  52  Barb.  412. 

Curtesy  attaches  to  the  separate  estate  of  the  wife  conveyed  to  a  trustee 
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by  ber  biuband  for  her  sole  and  sepanbte  um,  and  to  estaiw  conveyed  to 
her  by  ber  buebaiid  withoai  tbe  interrention  of  «  inutee.  Vanderreer  ▼. 
.Vanderyeer,  1  N.  Y.  Suppl.  897. 


May  defeakL  a^ainet  one  derivliig  title  from  tbowile  and  aaing  for  poe- 
don.    Grant  v.  Towneend,  2  HiU,  554. 

The  bueband  may  oonvey  bia  interest  by  the  curtesy  in  bis  wife's  es- 
tates of  inheritance  without  the  wife  joining  in  tbe  deed.  Sbortall  t. 
Hinckley,  31  III  219. 

Bents  and  profits  derived  from  the  wife's  estate  subject  to  the  curte^ 
of  tbe  husband  belong  absolutely  to  him.  Muldowney  v.  Morris,  42  Hun^ 
444. 

Where  an  infant  owns  real  property,  the  father  stands  as  guardian  in 
ze^wct  thereto,  «nd  where  be  is  also  tenant  lyy  the  curtesy  therein,  it  is 
his  duty  to  pay  the  interest  on  incumbrances  out  of  the  rent,  and  where 
he  procures  the  property  to  be  sold  under  a  paramount  lien,  and  the  prop- 
wty  is  bought  in  by  his  wife,  the  court  will  adjudge  tbe  infant  to  be  tbe 
owner  of  the  property,  subject  to  the  estate  by  tbe  curtesy  and  tbe  lieost 
and  will  require  an  seoountlng  for  the  rents  and  profits.  Monsani  ▼. 
Monzani,  27  Abb.  N.  C.  67. 

Where  eitates  of  the  wife  to  which  curtesy  has  attached  are  sold  under 
A  power  of  sale,  or  misapplied  by  an  executor,  or  taken  under  the  power 
of  eukinent  domain,  the  husband  is  entitled  either  to  the  income  from  the 
purchase  price,  or  to  «  sum  equal  to  the  present  vsJue  of  bis  estate,  as 
determined  by  the  rules  for  ascertaining  the  present  value  of  life  estates. 
Benedict  v.  Seymour,  11  How.  Pr.  170. 

A  settlement  by  the  husband  of  Us  estate  by  the  curtesy  initiate  upon 
his  wife  will  not  be  valid  as  against  his  creditors.  Wickes  v.  Clarke,  8 
Paige  161. 

BOW  mABMXD,  RBUBJUMn>»  OK  FOmriBTBD. 

A  deed  by  a  tenant  by  the  curtesy,  although  puiportlng  to  convey  a 
lee,  passes  only  a  Ufe  estate,  when  it  is  affirmatively  I  shown  that  the 
grantor  had  only  an  estate  for  life,  and  when  the  form  of  conveyance  used 
by  liim  carries  only  such  estate  as  he  bad.  Jadcson  v.  Mancius,  2 
Wend*  355, 

A  husband's  eonveymaoe  of  land  in  ignorance  of  his  wife's  interest  therein 
does  not  rriease  his  righti    Farrand  v.  Long,  184  IlL  100. 

A  tenant  'by  the  curtesy  cannot  convey  or  release  to  the  heir  the  laadi 
of  the  wife  held  adversely  to  both,  although  the  heir  be  his  child.  Vroom 
T.  Shepherd,  14  Barbi  441. 
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An  estate  in  remainder  was  vested  in  the  wife,  the  enjoyment  of  which 
was  to  commence  Srt  the  death  of  her  mother,  the  particular  tenant.  It  was 
held  that  if  she  or  her  issue  aurrived  the  mother,  the  husband  will  have 
such  an  equitable  tenancy  by  the  curtesy  therein  as  will  pass  by  an  as- 
signment of  his  property,  under  the  insolvent  law  in  the  lifetime  of  the 
mother.    Gardner  v.  Hooper,  3  Gray  (Mass.)  398. 

A  release  of  curtesy,  'executed  under  section  2362  of  the  Code  of  Civil 
Procedure,  running  to  either  of  two  prospective  purchasers,  and  obtained 
from  the  father  by  the  special  guardian  of  his  infant  children,  withoub 
any  payment  made  by  the  purchasers,  but  upon  the  parol  understanding 
between  the  guardian  and  the  father  that  his  curtesy  should  follow  and 
attach  to  the  proceeds  of  the  sale  when  made,  confers  no  right  on  said 
purchasers.    Matter  of  Baird,  30  Misc.  668. 

Where  the  land  of  a  married  woman  was  taken  for  a  public  improve- 
ment and  she  died  intestate  and  left  a  husband  and  four  infant  children, 
and  the  husband  was  appointed  guardian  of  the  children  and  gave  the 
statutory  bond,  and  he  received  the  award  for  the  entire  fee  and  receipted 
therefor  as  guardian,  it  was  held,  in  an  action  brought  by  one  of  the 
children,  when  he  arrived  at  age,  for  an  accounting,  that  the  husband  was 
not  estopped  by  the  fact  that  he  signed  the  receipt  as  guardian,  and  that 
the  petitioner  had  no  right  to  demand  inomediate  payment  of  his  share 
when  he  came  of  age.    Matter  of  Camp,  126  N.  Y.  377. 

An  ante-nuptial  agreement  executed  in  Connecticut  relating  to  real 
estate  situated  in  New  York  provided  that  the  husband  in  the  event  of 
his  wife's  death  would  not  claim  to  have  any  right  or  interest  in  or  to 
any  part  of  her  real  estate  or  any  of  her  income,  but  would  permit  the 
same  to  pass  by  her  will  to  her  devisees,  or  by  descent  to  her  heirs  at  law 
as  the  same  would  pass  had  she  remained  single  and  unmarried.  Held, 
that  the  agreement  was  valid,  and  constituted  a  bar  to  any  tenancy  by 
the  curtesy  upon  the  part  of  the  husband  in  the  lands  in  New  York,  and 
that  the  heir  could  recover  such  premises  in  fee  simple.  White  v.  White, 
20  App.  Div.  560. 

Where  an  interlocutory  judgment  in  partition  directed  a  sale  of  the 
premises  and  it  was  provided  that  the  life  estate  of  one  of  the  defendants, 
a  tenant  by  the  curtesy,  be  included  in  the  sale,  the  referee  to  pay  out  of 
the  proceeds  of  sale  "  a  gross  sum  in  satisfaction  of  tenancy  by  the  curtesy, 
to  be  fixed  according  to  the  principles  of  law  applicable  to  annuities  "  and 
after  the  entry  of  said  judgment  and  before  a  sale,  the  said  defendant 
died,  it  was  held,  that  thereafter  upon  motion,  the  judgment  was  properly 
amended  by  striking  out  the  provision  in  reference  to  said  life  estate,  as 
iipon  the  death  of  said  life  tenant  his  interest  terminated.  Mingay  v. 
Lackey,  142  N.  Y.  449. 

Where  the  lands  of  the  wife  were  adversely  held  during  coverture,  the 
hnsband  will  not  be  entitled  to  curtesy.    Baker  v.  Oakwood,  49  Hun,  416. 
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Otartesy  is  defeated  by  a  sale  of  the  wife's  eetate  under  legal  pxooeM 
lor  the  wife's  debts.    Stewart  y.  Rose,  50  Miss.  776. 

A  wife's  real  property,  wliere  there  is  no  personal  property,  is  liable 
lor  her  debts,  freed  from  the  right  of  curtesy.    Arrowsmith  ▼.  Arrowsmitb, 
8  Son,  006. 
sum  BT  AHB  AOAHrST  THE  TEKAHT. 

A  tenant  by  the  curtesy  may  bring  summary  process  for  the  reoorery  of 
the  deceased  wife's  lands  from  a  tenant  holding  under  a  lease  from  the 
wifew    Mack  ▼.  Roohe,  13  Daly,  103. 

May  bring  action  in  his  own  name  for  ejectment  to  recover  possession 
of  his  wife's  property  embraced  in  his  estate.  Spaulding  t.  deghom,  8 
SuppL  260. 

A  tenant  by  the  curtesy  of  his  deceased  wile's  undivided  share  in  land 
may  sue  for  partition,    niton  t.  Vaol,  53  Hun,  324. 

Tenancy  by  the  curtesy  may  be  set  up  by  a  stranger  in  bar  of  a  recovery 
by  the  heir.    Adair  v.  Lott,  3  Hill,  132. 
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J&fatter  of  the  Judicial  Settlement  of  the  Estate  of  Joseph  F. 

Babton^  Deceased. 

(8urroga4€^B  Court,  Oneida  County,  July,  1909.) 
JBxBonroBB  and  administbatobs — ^DisTBiBunozr  and  disposal  or  fkbbokai. 

BSTATO — COMFUTAnON  AND  ADJUSTMENT  01*  INTEBE8T8  AND  DI8CHABGB 

THEBEOF — Computation  of  shabeb  ob  DisnuBUTiyE  funds. 

B7  the  Bixteenth  clause  of  a  will  dispoeing  of  an  estate  of  nearlv 
$900,000,  it  was  provided  that,  in  case  the  sum  of  the  bequests  to  six 
charitable  corporations,  to  each  of  which  was  giyen  $90,000,  should 
exceed  in  value  one-half  of  the  personal  estate  of  which  the  testator 
died  seised  and  possessed,  the  executors  should  take  such  a  propor- 
tionate sum  from  each  of  such  bequests  aa  would  reduce  the  sum  of  all 
to  one-half  of  the  personal  estate.  By  the  next  clause  it  was  provided 
thaty  in  case  the  sum  of  all  such  bequests  should  not  equal  in  value 
one-half  of  the  personal  estate  of  which  the  testator  died  possessed, 
the  executors  should  add  such  an  equal  sum  to  each  of  such  bequests 
as  would  cause  the  sum  of  all  such  bequests  to  equal  in  value  one- 
half  of  the  personal  eatate.  All  the  rest,  residue  and  remainder  of  tlii 
property  of  which  the  testator  died  seised  and  possessed,  or  which 
might  come  to  the  estate  after  his  death  "  and  not  herein  disposed 
of,''  was  directed  to  be  divided  by  the  executors  into  five  equal  parts. 
Upon  the  judicial  settlement  of  the  accounts  of  the  executors,  held, 
that  the  testator  intended  that  his  estate  should  be  valued  as  of  the 
time  of  his  death  and  that  one-half  of  its  value  should  be  used  to  pay 
the  legacies  to  the  charitable  institutions. 

Proceeding  upon  the  judicial  settlement  of  the  account  of 
^executors. 

W.  A.  MattesoUy  for  Seth  Barton,  David  W.  Barton  and 
Charles  R  Miller,  executors ;  E.  A.  Rowland,  special  guardian 
for  Mildred  A.  Peck,  minor ;  C.  Tjaufling  Jones,  for  Home  for 
J^d  Men  and  Couples ;  Charles  A.  Miller,  for  Home  for  the 
Homeless ;  Charles  B.  Mason,  for  House  of  the<jk)od  Shepherd; 
Cfharles  A.  Talcott,  for  XJtica  Orphan  Asylum;  Julius  T.  A* 
JDoolittle,  for  St  Luke's  Home  and  HospitaL 
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Sbzton^  S. — On  the  16th  day  of  Febraary,  1908,  said  Bar- 
ton died,  leaving  a  will  dated  April  9, 1904,  which  was  probated 
March  80,  1908.  On  June  16,  1909,  the  executors  filed  their 
annual  account.  On  the  return  of  the  citation,  June  28,  1909, 
Home  for  Aged  Men  and  Couples,  Home  for  the  Homeless, 
House  of  the  Good  Shepherd,  XJtica  Orphan  Asjlum  and  St* 
Luke's  Home  and  Hospital,  legatees,  filed  objections  to  the  ac- 
count which  require  a  construction  of  the  will. 

Bj  its  terms  the  testator  gave  $30,000  to  each  of  the  follow- 
ing named  institutions  of  XJtica,  "N.  Y. :  Home  for  Aged  Men 
and  Couples,  Home  for  the  Homeless,  House  of  the  Good  Shep- 
herd, St  Luke's  Home  and  Hospital,  St.  Elizabeth's  Hospital, 
and  the  XJtioa  Orphan  Asjlum.  Hie  gave  $20,000  each  to  the 
American  Home  Missionary  Society,  the  American  Female 
Guardian  Society,  and  Home  for  the  Friendless,  and  $1,000  to 
Mary  Stewart 

The  executors  were  directed  to  pay  all  debts,  funeral  and 
testamentary  charges,  and  to  use  $1,000  for  a  monument,  and 
$5,000  was  given  to  them  in  trust  for  certain  specified  purposes. 
The  testator  then  said : 

^^  Sixteenth.  In  case  the  sum  of  all  the  bequests  above  made 
ahould  exceed  in  value  one-half  of  the  personal  estate  of  which 
I  may  die  seized  and  possessed,  I  hereby  direct  my  executors, 
hereinafter  named,  to  take  such  a  proportionate  sum  from  the 
bequests  made  in  Second,  Third,  Fourth,  Fifth,  Sixth  and 
Seventh  clauses  of  this  my  said  will,  namely  the  bequests  to  the 
Home  for  Aged  Men  and  Couples,  the  Home  for  the  Homeless 
in  the  city  of  XJtica ;  the  House  of  the  Good  Shepherd ;  St 
Luke's  Home  and  Hospital;  St.  Elizabeth's  Hospital  and 
Home ;  and  the  XJtica  Orphan  Asylum,  as  will  reduce  the  sum 
of  all  bequests  heretofore  made  in  this  my  will  to  one-half  of 
my  personal  estate. 

"  Seventeenth.  In  case  the  sum  of  all  the  bequests  above 
made  should  not  equal  in  value  one-half  of  the  personal  estate 

18 
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of  which  I  may  die  possessed^  I  hereby  direct  my  executors, 
hereinafter  named,  to  add  such  an  equal  sum  to  each  of  the  be- 
quests made  in  the  Second,  Third,  Fourth,  Fifth,  Sixth  and 
Seventh  clauses  of  this  my  said  will  as  will  cause  the  sum  of  all 
bequests  heretofore  made  in  this  my  said  will  to  equal  in  value 
one-half  of  my  personal  estate. 

"Eighteenth.  All  the  rest,  residue  and  remainder  of  the 
property  of  which  I  may  die  seized  and  possessed,  or  which  may 
come  to  my  estate  after  my  decease,  real,  personal  and  mixed, 
of  every  name  and  nature  and  wheresoever  situated,  not  herein- 
before disposed  of,  I  hereby  direct  my  executors,  hereinafter 
named,  to  divide  into  five  equal  parts ;  and  I  hereby  direct  my 
said  executors  to  divide  one  of  such  equal  parts  equally  between 
John  M.  Barton  and  Jennie  Bowland,  the  children  of  my  de- 
ceased brother,  John  Barton,  or  their  descendants  per  stirpes/*^ 
One-half  of  the  estate  of  testator,  at  the  time  of  his  death, 
amounted  to  much  more  than  the  total  of  legacies;  hence,  in- 
stead of  any  of  the  six  legacies  to  charity  abating  as  provided  by 
clause  sixteenth,  they  were  each  more  than  doubled  under  the 
provisions  of  clause  seventeenth. 

From  the  wording  of  the  sixteenth,  seventeenth  and  eigh- 
teenth clauses  the  executors  concluded  that  the  basis  for  the 
distribution  of  the  estate,  so  far  as  the  said  six  legacies  to  char- 
ity were  concerned,  was  the  value  of  the  estate  on  the  day  of 
the  testator's  death.  The  inventory  as  of  that  date  shows 
$113,116.06  in  cash,  $358,050  in  bonds  and  $411,772.05  in 
stock,  making  the  then  total  estate  $882,938.11. 

In  course  of  administration  it  appears  that  some  securities 
were  disposed  of  for  less  than  their  appraised  value,  while 
others  were  sold  for  more  than  their  appraised  value.  An  in- 
crease in  market  value  at  time  of  sale  over  the  appraised  value 
at  time  of  death  of  testator  of  about  $60,000  is  shown,  with  in- 
terest and  dividends  of  about  $34,000. 

All  but  St  Elizabeth's  Hospital,  of  the  charitable  instita- 
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tions  which  basked  in  the  stmshine  of  this  good  man's  boTmlji 
oontend  that  the  executors  have  misconceived  the  testator's  in- 
tent, to  their  great  damage  and  loss,  in  that  the  amount  of  their 
legacies  has  been  determined  by  taking  one-half  of  the  appraised 
value  of  the  estate  at  the  time  of  the  testator's  death,  instead 
of  one-half  of  the  total  net  estate  at  time  of  distribution.  This 
construction,  if  upheld,  would  enable  the  contestants  to  share 
with  the  residuary  legatees,  under  the  eighteenth  clause  of  the 
will,  the  interest,  dividends  and  increase  in  market  value  over 
appraised  value,  amoimting  to  about  $94,000. 

Which  of  these  contentions  is  borne  out  by  the  language  of 
the  will }  To  my  mind,  the  will  as  a  whole  is  very  clear,  and 
plainly  mirrors  the  testator's  intentions. 

In  construing  a  will  the  testator  is  always  a  proper  subject 
for  consideration.  Anything  in  the  record  which  bears  upon 
his  business  methods,  or  mental  clearness,  may  be  properly  con- 
sidered in  connection  with  any  language  used  by  him  in  his 
will  for  the  purpose  of  ascertaining  his  intention. 

I  invoke  another  rule  not  laid  down  in  the  books,  viz. :  That 
courts  and  judges,  in  construing  wills,  as  a  general  proposition, 
must  take  men  by  their  words  and  asses  by  their  ears. 

We  have  under  consideration  the  will  of  a  man  by  which 
he  disposes  of  an  estate  of  nearly  $900,000.  The  inventory 
shows  investments  in  about  eighty  different  kinds  of  stocks  and 
bonds,  and  a  cash  accumulation  at  the  time  of  his  death  of  over 
$113,000,  deposited  in  eight  different  banks  and  trust  com- 
panies. His  investments  were  so  shrewd  that  the  estate  in  only 
one  instance  sustained  a  total  loss,  being  the  amount  of  five 
shares  of  stock  in  the  Buell  Tanning  Company  of  Waterville, 
K.  Y.,  amounting  to  $500.  With  such  a  man  in  mind,  I  feel 
forced  to  the  conclusion  that  whatever  he  said  in  his  will  he 
meant. 

Bid  he  intend  to  give  one-half  of  the  value  of  his  personal 
estate  as  it  stood  at  the  time  of  his  death,  as  set  out  in  the  pro- 
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visions  of  his  will  from  the  second  to  the  fifteenth  inclasivet 
At  the  beginning  of  the  sixteenth  provision  he  said :  '^  In  case 
the  sum  of  all  the  bequests  made  should  exceed  in  value  one- 
half  of  the  personal  estate  of  which  I  may  die  seized  and  pes* 
sessed/'  etc.,  and  at  the  beginning  pf  the  seventeenth  provision 
he  said :  ^^  In  case  the  sum  of  all  the  bequests  above  made 
should  not  equal  in  value  one-half  of  the  personal  estate  of 
which  I  may  die  possessed/'  etc.,  and  at  the  beginning  of  the 
eighteenth  provision  he  said :  ^^  All  the  rest,  residue  and  re- 
mainder of  the  property  of  which  I  may  die  seized  and  pos- 
sessed.'' In  the  three  consecutive  clauses  of  his  will  which  are 
involved  in  this  discussion  he  used  the  expression,  ^'  of  which 
I  may  die  seized  and  possessed."  From  these  three  ezpressionBy 
two  of  them  identical  in  language  and  all  identical  in  meaning, 
keeping  in  mind  the  character  of  the  man  mating  the  will,  it 
seems  to  me  clear  that  the  testator  intended  that  his  estate 
should  be  valued  as  of  the  time  of  his  death,  and  that  one-half 
of  its  value  should  be  used  to  pay  the  legacies  as  provided  by 
him  in  the  separate  provisions  of  his  will,  from  the  second  to 
the  seventeenth  inclusive. 

If  the  testator  intended  that  one-half  of  his  net  estate  should 
be  used  in  the  payment  of  his  bequests  at  the  time  of  distribu- 
tion, and  the  other  half  go  to  the  residuary  legatees  under  the 
eighteenth  clause  of  the  will,  he  should  have,  and,  I  think, 
would  have  said  so.  That  he  did  not  intend  to  split  his  estate 
in  two  at  the  time  of  distribution  clearly  appears  from  the 
eighteenth  provision  of  his  will,  in  which  he  says :  '^  All  the 
rest,  residue  and  remainder  of  the  property  of  which  I  may  die 
seized  and  possessed,"  meaning  the  other  half  of  the  appraised 
value  of  his  estate  at  the  time  of  his  death;  ^*  or  which  may 
come  to  my  estate  after  my  decease,  real,  personal  and  mixed, 
of  every  name  and  nature,  and  wheresoever  situated,"  meaning 
lapsed  legacies,  if  any,  interest  and  dividends,  he  knowing  that 
his  estate  was  largely  made  up  of  interest  bearing  stocks  and 
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lx>ndB;  '^not  hereinbefore  diBposed  of/'  meaning  clearly  the 
Tml-f  of  his  estate  in  value  at  the  time  of  his  death  which  he 
had  set  aside  to  meet  the  requirements  of  the  provisions  of  his 
will  from  the  second  to  the  seventeenth  inclusive. 

The  expression  ^^  not  hereinbefore  disposed  of,"  in  the  ei{^- 
teenth  clause  of  the  will,  does  not  mean,  in  my  judgment,  that 
the  residuary  legatees  should  share  equally  the  interest  and 
dividends  and  any  other  property  which  might  come  to  the  es* 
tate  with  the  specific  and  general  legatees.  The  will,  taken  as 
a  whole,  to  my  mind,  will  not  stand  any  such  construction. 

The  intention  of  the  testator,  as  gathered  from  the  whole 
will,  is  to  govern.  Quade  v.  Bertsch,  65  App.  Div.  600,  affd. 
in  173  N.  Y.  616,  without  opinion. 

When  the  testator  employs  language  that  is  clear,  definite 
and  incapable  of  any  other  meaning  than  that  which  is  conveyed 
by  the  words  used,  the  rules  of  construction  that  are  invoked  in 
eases  of  ambiguous  wills  do  not  apply.  Wadsworth  v.  Murray, 
161  N.  Y.  274.  * 

The  only  way  that  the  testator  could  have  prevented  inter* 
est,  income,  lapsed  legacies,  if  any,  and  other  property  which 
might  come  to  his  estate,  from  falling  into  the  residuary  clause 
of  his  will,  would  have  been  by  the  use  of  words  expressly  show- 
ing an  intention  on  his  part  to  that  effect.  Matter  of  Benson, 
96  N.  Y.  500. 

The  character  of  the  six  legacies  to  charity  precludes  them 
from  sharing  in  interest  or  income  of  this  estate.  They  are 
general  legacies.  A  legacy  is  general,  and  not  specific,  when 
so  given  as  not  to  amount  to  a  bequest  of  a  particular  thing  or 
money  of  the  testator  distinguished  from  all  others  of  the  same 
kind.  To  make  a  legacy  specific,  its  terms  must  clearly  require 
such  a  construction.  The  language  of  each  of  the  six  legacies 
to  charities  is,  excepting  name  of  legatee,  '^  I  hereby  give,  de- 
vise and  bequeath  the  sum  of  thirty  thousand  doUars  ($30,000) 
to  the  '  Home  for  Aged  Men  and  Couples,  situated  in  the  City 
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of  Utica,  Oneida  County,  N.  YJ  "  Tifft  v.  Porter,  8  N.  T- 
516. 

'^  No  legacies  shall  be  paid  by  an  executor  or  administrator 
until  after  the  expiration  of  one  year  from  the  time  of  granting 
letters  testamentary,  or  of  administration,  unless  directed  by 
the  will  to  be  sooner  paid."  Code  Civ.  Pro.,  §  272^1.  It  has 
been  settled  by  the  Court  of  Appeals  that  since,  under  said  sec- 
tion 272-1  of  the  Code,  general  legacies  are  not  payable  until 
one  year  after  grant  of  letters,  such  a  legacy  does  not  begin  ta 
draw  interest  until  that  time.  Matter  of  McGowan,  124  K» 
T.  526. 

Within  one  year  from  granting  of  letters  testamentary,  C. 
B.  Miller,  one  of  the  executors,  offered  to  pay  $64,564.02  to 
each  of  the  contestants  and  to  St  Elizabeth's  Hospital  in  full 
for  their  respective  legacies,  which  sum  they  declined  as  a  pay* 
ment  in  full,  but  did  accept  the  sum  of  $60,000  on  account  of 
their  respective  legacies.  It  appears  by  the  account  that  each 
of  said  institutions  was  tendered  more  than  it  will  now  receive. 

I  hold  and  decide  that  the  executors  correctly  construed  the 
will  and  that  their  plan  for  the  distribution  of  this  estate,  as 
set  out  in  the  account  on  file  herein,  accords  with  the  testator's 
intent,  and  that  said  account  is  a  true  and  correct  account  of 
all  proceedings  in  this  estate. 

I  hold  and  decide  that  each  of  said  six  institutions  is  entitled 
to  $4,259.33,  as  provided  for  them  in  the  account  on  file,  in 
addition  to  the  sum  of  $60,000  heretofore  paid  to  each  of  fhem^ 
but  without  interest  and  subject  to  its  share  of  the  expense  of 
this  accounting. 

Decreed  accordingly. 
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Ifatter  of  tlie  Judicial  Settl^nent  of  the  Account  of  William 
Edmonb  Cubtis^  p.  SEalstxab  Soxtddsb  and  David  iStbw- 
ABT^  as  Executors  of  the  Last  Will  and  Testament  of  John 
Obdbonaux^  Deceased. 

{Bunrogate^a  Court,  iiassau  County,  Auguat,  1909.) 

WnUB — ^INTKMPBETATION   AND  OOlfSTBUCTION — ^TEBMB  TIXING  PLUBAUTT  OB 
BBVBRALTT  OF  OWmSSHIP  OB  BIOST — ^PABUCULAB   WOBDS  OF  DOUBTFUL 

MBANiNO — Gifts  to  "  hubs/'  BTa — ^Pbb  subpbs  ob  peb  capita. 

Where  a  testator  leaves  his  residuary  estate,  one-third  thereof  to 
the  heirs  of  his  three  sisters,  adding  the  words  "  to  be  divided  among 
them  per  eopita  as  well  as  per  atirpee,  equally,  and  in  all  respects, 
share  and  share  alike,"  a  per  capita  division  among  the  heirs  of  one 
of  the  sisters  consisting  of  a  daughter  and  seven  children  of  a  de- 
ceased daughter  was  not  intended;  but  the  surviving  daughter  will 
take  one-half  of  her  mother's  share  and  the  other  half  will  be  divided 
per  capita  among  the  children  of  the  deceased  daughter. 

Proceeding  upon  the  judicial  settlement  of  the  accounts  of 
"executors. 

Payne  &  Scudder  (Edward  T.  Payne,  of  counsel),  for  execu- 
tors; Foster  &  Foster  (Edgar  P.  Foster,  of  counsel),  for  Mary 
Molau  Marcell ;  Augustus  N.  Hand,  for  Kingman  legatees. 

Jackson^  S. — The  only  question  upon  this  accounting  arises 
in  respect  to  the  interpretation  of  the  residuary  clause  of  the 
wUL  It  is  contained  in  ^'  Clause  Thirly-eight "  of  the  will,  and 
is  as  follows : 

''All  the  residue  and  remainder  of  my  estate  of  whatever  do- 
flcription  and  wherever  situated,  excepting  my  Bed-Room  and 
library  furniture  which  I  hereby  donate  to  Mnk  Deborah  L 
Simonson,  I  give  and  'bequeath  as  follows,  to  wit : 

''  One  Third  of  such  Residue  I  give  and  bequeath  to  the  heirs 
iif  my  sister  Eliza  Servatius ;  One  Third  of  such  Residue  I  give 
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and  bequeath  to  the  heiis  of  my  sister  Olara  Molau,  and  One 
Third  to  the  heirs  of  my  sister  Florine  J.  Bringuee^  to  be  d^- 
Tided  among  them  per  capita  as  well  as  per  stirpes,  equally,  and 
in  all  respects,  share  and  share  alike."  The  residuary  estate 
now  amounts  to  over  $100,000. 

Eliza  fiervatius  died  prior  to  the  testator  and  Iier  lieirs  were  a 
son,  Louis  A.  Servatius,  and  a  daughter,  Clara  de  Salignac 
Clara  de  Salignac  died  intestate  after  the  testator  and  the  ad- 
ministratrix of  her  estate  is  her  daughter,  Mary  C  de  Salignac* 

The  one-third  of  the  residuary  estate  given  to  the  heirs  of 
EUza  Servatius  is,  therefore,  vested  in  Louis  A.  Servatius  and 
Mary  C.  de  Salignac  as  administratrix  of  the  estate  of  Clara  de 
Salignac,  deceased,  in  equal  shares. 

Florine  J.  Bringues  survived  the  testator  and  died  July  12, 
1908,  and  her  sole  heir  was  her  daughter,  Mrs.  Lillie  Judik. 
The  one-third  of  the  residuary  estate  given  to  the  heirs  of  Flor- 
ine J.  Bringues  is,  therefore,  vested  in  Mrs.  Lillie  Judik. 

Clara  Molau  died  many  years  prior  to  the  testator  and  her 
heirs  at  the  time  of  his  death  were  a  daughter,  Mary  Molau 
Maroell,  and  the  following  seven  children  of  her  deceased  daugh- 
ter, Clara  Molau  Elingman,  to  wit: 

William  L.  Eingman,  Charles  Molau  Kingman,  Le  Roy 
Kingman,  Henry  E.  EIngman,  Oliver  Kingman,  Wyatt  King- 
man and  Miriam  Kingman. 

The  limits  prescribed  by  the  testator  himself  in  his  will  for 
the  devolution  of  this  property  are,  one-third  ^'  to  the  heirs  of 
my  sister  Eliza  Servatius,"  one-third  '^  to  the  heirs  of  my  sister 
Clara  Molau,"  one-third  "  to  the  heirs  of  my  sister  "  Florine  J. 
Bringues. 

There  is  no  question  as  to  the  disposition  of  the  two-diirds  of 
the  residue  given  in  the  will  to  the  heirs  of  Eliza  Servatius  axt^ 
the  heirs  of  Florine  J.  Bringues.  The  di£5culty  arises  over 
the  division  of  the  residuary  third  given  to  the  heirs  of  Clara 
3folau. 
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Let  BB  first  cooaider  how  this  residue  would  pass  under  the 
statute  and  the  decisions  if  the  testator  had  not  added  the 
phrase,  ^'  to  be  divided/'  etc  A  bequest  to  heirs  without  anj 
qualifying  words,  such  as  "equally,"  "per  capita"  or  "per 
stirpes/*  or  "  share  and  share  alike,"  is  merely  an  indication  of 
an  intent  that  the  statute  which  defines  who  the  heirs  are  should 
be  followed.  Under  the  statute,  when  we  have  persons  of  un- 
equal degrees  of  kinship  to  the  decedent,  they  take  per  stirpes. 
In  the  event  supposed,  Mrs.  Maroell  would  have  one-sixth  of  the 
residue  and  each  of  the  Kingman  children  one-f  orly-seoond. 

If  the  balance  of  the  sentence  is  so  contradictory  as  to  be 
meaningless,  it  must  be  disregarded ;  and  then  the  statute  wiU 
60  divide  this  one-third  of  the  residue. 

If  any  deviation  was  intended  to  be  made  by  the  testator 
from  the  order  which  the  statute  fixes,  we  must  find  it  in  "die 
words  of  the  will,  viewed  in  the  light  of  the  circumstances  sur- 
rounding the  testator. 

What  was  his  intent  f  What  did  he  have  in  mind  when  he 
penned  the  residuary  clause? 

He  was  a  very  eminent  lawyer,  and  certainly  knew  the  mean- 
ing of  the  words  per  capita  and  per  stirpes,  which  he  used  in 
tills  residuary  clause. 

He  had  by  very  clear  and  explicit  language  disposed  of  >& 
laige  part  of  his  large  estate,  about  $260,000,  in  the  preceding 
paragraphs,  when  he  added  the  residuary  clause. 

With  a  large  estate  and  having  made  many  specific  bequests, 
he  probably  had  in  mind  the  fiuctuations  that  periodically  oo- 
cur  in  the  values  of  estates  and  property  of  all  kinds.  With  this 
in  mind,  he  had  not  specifically  disposed  of  all  his  estate ;  and 
in  directing  the  disposition  of  the  residue,  of  uncertain  value, 
he  undoubtedly  intended  to  indicate  to  whom  it  shoxdd  go  in 
any  possible  event,  so  that  he  should  die  intestate  as  to  none 
of  it 

It  is  probably  for  this  reason  that  he  wrote  that  one*thiid 
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fiihould  go  to  the  heirs  '^  of  my  sister  Eliza  Servatius,  one-lihird 
'^  to  the  heirs  "  of  my  sister  Clara  Molau^  and  one-third  ^'  to  the 
ieirs  "  of  my  sister  Florine  J.  Bringues. 

The  word  "  heirs  "  had  a  certain  meaning. 

Unless  the  families  of  these  three  sisters  ceased  to  exist,  there 
ivonld  still  be  heirs  to  take  the  residuary  estate.  And  if  llie 
three  families  became  extinct,  still  there  would  be  heirs  whom 
the  statute  would  point  out 

It  will  be  noted,  also,  that  Mrs.  Bringues  was  still  alive  wben 
the  will  was  written  and  even  survived  the  testator,  and  also 
that  the  sisters*  heirs^  and  not  his  heirs,  were  named  in  thia 
•clause. 

It  seems  probable,  therefore,  that  the  testator  intended  at 
least  to  provide  against  a  partial  intestacy. 

It  is  not  open  to  question,  either,  that,  within  the  three 
l>ranches  of  the  family  represented  by  his  sisters,  he  intended 
his  residuary  estate  to  remain. 

The  question  at  issue  is:  In  what  proportion  did  he  intend 
to  divide  this  residue  !  He  gives  one-third  to  each  of  the  ihiee 
branches  represented  by  each  of  the  three  sisters,  or  her  heirs. 
So  far,  his  intent  is  plainly  expressed.  But  then  he  adds,  '^  to 
be  divided  among  them  per  capita,  as  well  as  per  stirpes, 
^equally,  -and  in  all  respects,  share  and  share  alike.'' 

How  can  this  direction  be  followed  explicitly,  in  making  dis- 
tribution among  the  heirs  of  Clara  Molau  ?  She  left  one  daugfar 
ter,  Mrs.  Maroell,  and  also  seven  grandchildren,  the  children  of 
-a  deceased  daughter,  Clara  Molau  Kingman. 

This  situation  may  or  may  not  hftve  been  known  to  the  testa* 
tor. 

It  appears  only  that  his  sister  Clara  Molau  had  died  many 
^ears  before  the  testator,  and  that  only  Mrs.  Maroell  and 
Miriam  Eingman  are  given  legacies  in  the  wilL 

If  the  testator  had  directed  this  one-third  of  the  residue  of 
:ihe  estate  to  be  divided  among  Clara  Molau's  heirs  per  capita. 
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or  had  directed  the  diviBion  per  stirpes,  there  could  be  no  ques- 
tion  rexuaining.  But  he  directs  the  division  to  be  '^  among  them 
per  capita,  as  well  as  per  stirpes,  equally  and  in  all  respectB^ 
share  and  share  alike." 

The  Kingman  grandchildren  contend  that  this  residuary 
clause  of  the  will  plainly  requires  a  per  capita  division  among 
the  heirs  of  Clara  Molau. 

I  think  not. 

The  testator  had  plainly  indicated  a  division  of  the  residu- 
ary estate  into  three  equal  parts,  one  to  go  to  each  of  the  three 
designated  brandies  of  the  family. 

This  was  a  per  stirpes  division,  for  Mrs.  Bringues  survived 
the  testator,  and  both  when  the  will  was  written  and  at  the  time 
of  hia  dealh  she  had  only  one  heir,  Mrs.  Judik.  The  testator 
must  have  been  fully  acquainted  with  this  branch  of  the  f amily, 
for  elsewhere  in  the  will  he  makes  provision  for  both  Mrs* 
Bringues  and  Mrs.  Judik. 

There  was  no  need  of  adding  a  direction  for  either  a  per 
stirpes  or  a  per  capita  division,  when  he  divided  the  residuary 
estate  into  thirds. 

.  The  testator  had  already  sufficiently  indicated  the  division. 
It  must  be  that,  when  he  directed  how  the  thirds  should  be  sub- 
divided, he  intended  to  apply  to  Ihe  subdivision  the  words  under 
examination. 

If  we  attempt  to  apply  them  to  the  primary  division  into 
thirds,  we  at  once  extend  the  difficulty  to  that  division ;  and  the 
testator's  language  is  so  plain  and  his  scheme  and  his  meaning  so 
apparent,  that  none  of  the  parties  urges  such  an  extension. 

In  their  argument  the  Kingman  legatees  suggest  that  the 
words  '^  as  well  as  per  stirpes  **  evidently  refer  to  something 
which  has  gone  before ;  that  the  division  of  the  residuary  estate 
into  equal  thirds  allotted  to  the  heirs  of  the  three  sisters  is  a  per 
stirpes  division,  and  is  evidently  what  the  testator  referred  to ; 
that  the  words  should  be  regarded  as  referring  to  the  primary 
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diviBion  only^  and  ahonld  not  be  held  to  outweigh  the  directi<Hi 
three  times  reiterated  in  the  words  *^ per  capita/'  "equally," 
and  '^  share  and  share  alike.''  But,  apparently  and  grammati'- 
cally,  "  as  well  as  per  stirpes/^  modifies  "  divided." 

If  the  testator  had  intended  a  per  capita  division,  would  he 
not  have  said  so  ?  The  words  "  per  capita  and  not  per  stirpes  *' 
we  may  assume  were  familiar  to  him ;  and,  if  he  intended  what 
they  mean,  would  he  not  have  used  them  t  The  mere  fact  that 
he  did  not,  indicates  that  he  had  something  else  in  mind  when 
he  used  the  words  in  question. 

Limiting  the  application  of  the  words  in  question  to  the  sub- 
division of  each  third,  how  can  there  be  a  division  of  the  third 
of  the  residuary  estate  given  to  the  heirs  of  Olara  Molau,  botb 
per  capita  and  per  stirpes  f  Only  by  first  dividing  -tfie  third 
per  stirpes  between  Mrs.  Marcell  and  the  heirs  of  Mirs.  Eang- 
man,  and  then  subdividing  ono^izth  among  the  Kingman  chil* 
dren  per  capita. 

This  allots  to  Mrs.  Marcell  one-sixth  of  the  residuary  estate, 
and  to  each  of  the  Kingmans  one  forty-second  thereof.  This  is 
also  the  division  which  the  law  now  prescribes  in  case  of  intes- 
tacy. If  or  do  I  find  anywhere  in  the  will  anything  which  shows 
a  different  intention. 

It  seems  to  me  that  this  is  the  only  solution  which  will  give 
meaning  to  all  the  words  used ;  and,  if  we  disregard  entirely  the 
phrase  which  causes  this  confusion  as  contradictory  and  mean- 
ingless, the  law  works  the  same  result. 

The  decree  should  provide  for  distribution  of  the  residuary 
estate  as  follows:  One-sixth  to  Mrs.  Marcell  and  one  forty-seo- 
ond  thereof  to  each  of  the  Kingman  legatees. 

Decreed  accordingly. 
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Matter  of  the  Final  Judicial  Settlement  of  the  Estate  of 

Anthont  Ltdsn^  Deceased. 

{Bwrrog4M9  Oowrt,  BulUvan  County,  September,  1900.) 

SnZIENGlS — ^PaBOL  EVIDEZTGB — ^Thk  GSNEBAJL  bulb  Ain>  rrS  AFPUCATIONfr-* 
ADIOSBIBILITT  or  PABOL  KTCDEEICB  to  TABT  OB  OONTBADICT  WBITTEN  JS- 
BTBU1CENT8  HT   OBNBBAIr-^ENSBAI.  BULB — ^LiBOIBniTT. 

Where  there  is  no  illegibility  about  the  word  ''ten"  in  a  l^aoy 
of  "  ten  hundred  dollars,"  parol  evidence  is  inadmissible  to  change  the 
word  "ten"  to  "two;"  although  the  executors  who  were  present 
when  the  will  was  executed  are  prepared  to  testify  positively  that  the 
scrivener  was  told  to  make  the  legacy  two  hundred  dollars  and  claim 
that  the  word  is  illegibly  written. 

Proceeding  upon  the  final  judicial  settlement  of  the  account 
of  executors. 

George  H.  Smithy  for  executors;  Carpenter  &  Bosch^  for 
Martin  Lyden ;  (George  L.  Cooke,  for  Michael  Ljden* 

BoosA,  S. — On  the  13th  day  of  May,  1907,  the  will  of  An- 
thony Lyden,  deceased,  was  duly  admitted  to  probate  by  the 
surrogate  of  the  county  of  Sullivan. 

On  the  4:th  day  of  January,  1909,  a  petition  was  filed  in  the 
Surrogate's  Court  by  Martin  Lyden,  one  of  the  beneficiaries 
under  the  will,  praying  that  a  citation  issue  directing  the  ex- 
ecutors of  said  estate  to  appear  and  render  a  final  accoimt  of 
their  proceedings  as  such  executors. 

On  the  8th  day  of  January,  1909,  the  executors  filed  a  peti- 
tion for  a  final  judicial  settlement  of  their  accounts  and  subse- 
quently filed  their  account  as  such  executors. 

This  contest  arises  upon  the  final  settlement  of  said  account 
and  the  executors  ask  for  a  construction  by  the  surrogate  of  the 
amount  of  a  certain  legacy  named  in  the  will  to  the  petitioner 
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herein,  Martin  Lyden.  The  contention  of  the  executors  is  that 
a  certain  word  in  the  will  of  Anthony  Ljden,  deceased,  is  not 
legibly  written  and  they  are  not  able  to  determine  from  the 
will  whether  the  legacy  thereunder  is  $200  or  $1,000. 

The  legatee  claims  the  word  is  ten  while  the  executors  and 
the  residuary  legatee,  Michael  Lyden,  insist  that  it  is  two. 

The  law  is  practically  settied  that  the  meaning  of  the  wiU 
must  be  ascertained  from  the  will  itself  and,  when  the  language 
is  not  uncertain  or  doubtful,  parol  evidence  is  not  permissible 
to  contradict  it.  It  is  contended  on  the  part  of  the  executors 
that  they  were  both  present  when  the  will  was  drawn  and  heard 
the  deceased  state  to  the  scrivener  to  give  Martin  Lyden  $200. 
This  evidence  was  objected  to  on  the  ground  that  there  is  no 
uncertainty  or  ambiguity  in  the  will  and,  therefore,  parol  evi- 
dence cannot  be  admitted  to  explain  or  contradict  the  wording 
of  the  will.  The  counsel  for  the  executors  and  the  residuary 
legatee  do  n.ot  claim  there  is  any  ambiguity  in  the  will ;  on  the 
contrary,  in  their  brief  they  state  "  there  is  no  ambiguity  in  the 
provision.'^ 

Chancellor  Kent  in  Mann  v.  Mann,  1  Johns.  Ch.  231,  says: 
"  The  objection  to  supply  the  imperfection  of  a  written  will, 
by  the  testimony  of  witnesses  is  founded  on  the  soundest  prin- 
ciples of  law  and  policy,  and  if  collateral  averments  be  ad- 
mitted, *  *  *  to  use  the  words  of  Sir  Matthew  Hale, 
'  how  can  there  be  any  certainty  ?  A  will  may  be  anything, 
everything,  nothing/ 

'^  The  statute  appointed  the  will  to  be  in  writing,  to  make  it 
a  certainty ;  and  shall  we  admit  collateral  averments  and  proofs, 
and  make  it  uncertain  ? '' 

In  3  Peere  Williams,  354',  this  language  was  used:  ^^  That 
if  we  admit  parol  proof,  then  the  witnesses,  and  not  the  testa- 
tor, would  make  the  will."  In  the  Mann  case  the  court  further 
says :  ^'  The  only  apology  for  parol  proof,  in  any  case,  is  the 
necessity  of  the  thing,  because  the  ambiguity  is  so  complete  as 
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io  elude  all  interpretation  and  would  destroy  the  devise  alto- 
gether nnless  explained." 

It  is  a  well  settled  role  which  runs  through  all  the  books  that 
parol  evidence  cannot  be  admitted  to  supply  or  contradict,  en- 
large or  vary  the  words  of  a  will,  or  to  explain  the  intention  o£ 
a  testator,  except  in  two  cases:  1,  Where  there  is  a  latent 
ambiguity^  arising  dehors  the  will  as  to  a  person  or  subject 
meant  to  be  described;  and,  2,  To  rebut  a  resulting  trust.  It 
is  conceded  by  counsel  that  this  case  does  not  come  within  either 
exception. 

Jarman  on  Wills  (384)  says:  "  It  is  clear  that  parol  evi- 
dence of  the  actual  intention  of  a  testator  is  inadmissible  for 
the  purpose  of  controlling  the  construction  of  the  written  will, 
the  language  of  which  must  be  interpreted  according  to  ii» 
proper  acceptation,  or  with  as  near  an  approach  to  that  accepta* 
tion  as  the  context  of  the  instrument  will  admit." 

Eobert's  Treatise  on  Wills  (267)  says:  "There  is  no  rule 
which  stands  on  a  surer  principle  than  this :  that  parol  evidence 
is  never  to  be  admitted  where  there  is  no  ambiguity  to  call  for 
explanation  and  where  the  will  may  operate  according  to  the 
words  without  any  foreign  help." 

In  Kerr  v.  Bryan,  32  Hun,  53,  the  court  said :  "  Testimony 
was  offered  and  excluded  as  to  a  conversation  between  the  tes- 
tator and  his  counsel  who  drew  the  will,  to  the  effect  that  hi» 
intention  was  to  limit  Mrs.  Eerr's  interest  in  the  property  to  a 
life  estate.  This  evidence  was  not  admissible.  The  intention 
of  the  testator  must  be  ascertained  from  the  language  of  the 
will,  and  when  such  language  has  a  plain  meaning,  and  is 
neither  uncertain,  and  ambiguous  nor  doubtful,  parol  evidence 
to  contradict  it,  to  explain  it,  is  inadmissible." 

In  William  v.  Freeman,  88  N.  T.  M9,  the  court  said :  "  The 
declarations  of  a  testator  can  never  be  resorted  to  for  the  pur- 
XK>se  of  contradicting,  or  even  explaining,  the  intentions  ex- 
pressed in  the  will    *    ♦    *    ."    The  intent  of  a  testator  ex- 
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pressed  in  his  will  cannot  be  changed  hj  his  parol  declarations 
dehors  the  wilL 

The  general  rule  is  that  declarations  of  a  testator^  before, 
<x>nt6inporaneouslj  with,  or  after,  the  maTring  of  a  wiU,  are  in- 
admissible to  affect  construction.    1  Bedf.  Wills,  538. 

The  court  in  Matter  of  Keieman,  126  "N.  T.  78,  said:  "  It 
is  a  cardinal  principle  in  the  construction  of  the  terms  of  a  wiU 
that  the  intention  of  the  testator  must  be  gathered  from  the 
wiU  itself,  parol  proof  being  ozdj  permissible  to  show  the  con- 
ation of  the  estate  and  the  surroundings  of  the  testator;  and 
that  conversations  as  to  the  intentions^  or  even  written  memor- 
anda, cannot  be  resorted  to  for  the  purpose  of  sustaining  a  will 
which  is  apparently  against  the  provisions  of  a  statute,  much 
less  to  destroy  a  will  which  upon  its  face  is  not  in  contravention 
of  any  statute/' 

In  Brown  v.  Quintard,  177  N.  T.  83,  the  court  said :  "  Ex- 
traneous and  parol  evidence  is  admissible  to  explain  a  will 
when  there  is  a  latent  ambiguity,  arising  dehors  the  instrument, 
but  never  to  supply,  contradict,  enlarge  or  vary  the  written 
words." 

In  the  recent  case  of  Tousey  v.  Hastings,  194  N.  Y.  80,  the 
<x>urt  uses  this  language :  ^^  Aside  from  the  danger  of  fabrica- 
tion, verbal  admissions  are  regarded  as  unreliable  evidence,  be- 
<»LUse  experience  shows  that  they  are  frequently  misunderstood, 
imperfectly  remembered  and  inadvertently  made."  How  much 
is  inference  and  how  much  recollection  neither  we  nor  the  wit- 
nesses can  telL  The  opportunity  for  misunderstanding  and 
misrecoUecting  what  the  decedent  said  is  quite  apparent  from 
the  evidence,  and  as  the  highest  Federal  court  once  decided 
^^  courts  of  justice  lend  a  very  unwilling  ear  to  statements  of 
what  dead  men  had  said."    21  How.  K.  S.  493. 

When  the  will  of  Anthony  Lyden  was  admitted  to  probate 
and  recorded  in  the  Sullivan  county  surrogate's  office^  no  objec- 
tion was  filed  and  no  question  raised  as  to  the  amount  of  an^ 
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legacy  contained  in  it;  and  the  record  ahows  that  in  the  legacy 
to  Martin  Lyden  it  was  recorded  '^  ten  hundred  dollars."  On. 
this  hearing  for  a  final  settlement  before  the  surrogate,  the 
witnessesy  without  an  ezceptiony  were  asked  to  read  the  provi- 
sion in  reference  to  Martin  Lyden,  and  they  read  it  ^'  ten  '^  and 
not  ^^two."  The  witness  McGrath,  sworn  for  the  executors, 
testified  that  had  he  not  heard  of  the  dispute  he  would  call  it 
'*ten.'' 

This  testimony  all  goes  to  show  that  there  is  no  illegibility 
about  the  word.  The  scrivener  was  a  poor  writer  as  well  as  a 
poor  speUer;  but,  on  all  the  testimony  and  a  careful  examina- 
tion of  the  will,  it  is  dear  there  is  nothing  to  warrant  the  court 
in  holding  that  parol  proof  should  be  admitted. 

Admitting,  for  the  sake  of  the  argument,  that  the  executors, 
who  were  present  when  the  will  was  drawn,  are  prepared  to 
testify  positively  that  the  scrivener  was  told  to  make  the  legacy 
Martin  Lyden  two  hundred  dollars,  it  cannot  be  allowed,  as 
parol  evidence  of  this  character,  under  the  authorities  in  this 
State,  cannot  be  admissible. 

As  has  been  said  by  a  legal  writer :  *^  It  will  readily  be  ad- 
mitted that  to  serve  the  particular  purpose,  or  meet  the  sup- 
posed hardship  of  an  individual  case,  we  ought  not  to  break  in 
upon  the  established  principles  of  the  law. 

The  observation  of  Lord  Talbot  contains  the  true  and  wise 
doctrine  on  this  subject,  that  ^*  it  is  better  to  suffer  a  particular 
mischief  than  a  general  inconvenience." 

I,  therefore,  feel  bound,  under  all  the  evidence  in  the  case 
and  a  careful  examination  of  the  will,  to  construe  the  will  as 
awarding  Martin  Lyden  the  sum  of  ten  hundred  dollars. 

Let  a  decree  be  accordingly  prepared. 

Decreed  accordingly. 

19  '••   •  ' I   ' 
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In  the  Matter  of  the  Judicial  Setdement  of  the  Aocoimt  of 
Jbssb  Stiles  as  Executor  of  the  Last  Will  and  Testament 
of  LoBiNo  F.  Ebesman^  Deceased. 

{8urrogat€^8  Court,  Saratoga  County,  Ootoher,  1900.) 

BXBOUTOBS   AND  ADIONISTSATOBS :     ABTIGLBS    BET  APABT  AND   SUSTBfAirOB 
FOB    SimTIVOB   AND   CHUJttEN — SUBTENANOE;    MONKT   WOE    8XJPP0BT   OV 

FAioiT:    Debts  and  uabhitibs  of  the  estate — Es^uiBiTiON,  estab- 

UBHlfENT,  ALLDWANCB  AND  ENFOBOEMXRT  OF  OLAUCS— BtIDENGB-^ 
CZAIMS  BY  BELATIVES  AND  PEBSONS  IN  OONFIDBNTEAL  BELAHONS;  6b1- 
TIOBS   TO  DECEDENT. 

Insane  febsonb — ^Pbopebtt  and  uabhitieb  of  inoomfbients — ^LiABnirr 

OF  estate  fob  debts  and  olaihs. 
Wills — ^iNTEBFBBrATioN  and  coNSTBxrcnoN— Bzpenses  of  the  estate^ 

OHABOES,  advances  AND  PAYMENT  OF  DEBTS  AND  LBQAGIE8 — ^RULBS  AND 

ncFUCATiONs — ^Implied  chabqes  on  land—Deficiency  of  pebsonalty. 

Where  a  claim  is  made  by  a  married  woman  against  the  estate  of 
her  Bister's  deceased  husband  for  the  board  of  her  sister  daring  the 
incompetency  of  the  ddcedent^  and  it  appears  that  the  board  was  fur- 
nished the  sister  under  the  tatter's  agreement  to  pay  therefor,  tbe 
claim  should  be  allowed;  but  an  additional  claim  for  the  care  of  the 
.  sister  at  another  time  where  there  was  no  agreement  to  pay  therefor 
and  under  circumstances  indicating  that  the  services  were  intended 
at  the  time  to  be  gratuitously  performed  should  be  disallowed. 

The  husband  of  another  sister  who  presents  a  claim  for  the  board 
of  decedent's  wife,  being  related  to  her  only  l^  affinity,  is  not  to  be 
presumed  to  have  intended  to  furnish  her  board  gratuitously;  and* 
where  it  appears  he  had  been  paid  for  her  board  on  a  previous  ocea- 
sion,  his  claim  should  be  allowed. 

Where  a  decedent  was  not  possessed  of  fuel  and  provisions  at  the 
time  of  his  death,  an  allowance  in  money  cannot  be  made  to  his  widow 
therefor  under  subdivision  3  of  section  2713  of  the  Code  of  Civil  Pio> 
cedure. 

Where  a  decedent  leaves  real  property  in  which  his  widow  has  dower,, 
she  is  entitled  to  forty  days'  sustenance,  under  section  204  of  the  Real 
Property  Law^  which,  in  the  absence  of  other  proof  as  to  its  valuer 
may  be  allowed  to  her  at  the  rate  paid  for  her  board  during  his  life- 
time. 

Where  a  testator  in  the  first  clause  of  his  will  gave  to  his  wife  th» 
'•        homestead  which  stood  in  the  names  of  both  as  tenants  by  the  entire^. 
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and  the  boiuehold  fniiiitare  most  of  which  would  have  been  set  oif  to 
her  as  exempt^  and,  in  the  second  clansei  of  his  will,  gaTe  two  peca« 
niaiy  legacies  "out  of  the  rest,  residue  and  remainder  of  my  prop- 
erty," and,  in  the  third  clause  of  his  will,  gave  his  remaining  cash  and 
personal  property  to  his  wife,  and,  in  the  fourth  clause  of  his  wiU, 
devised  certain  specific  real  property  to  his  eoceeutor,  in  trust,  to  pay 
the  net  income  to  his  wife  for  life  and,  at  her  death,  to  convert  the 
same  and  distribute  it  to  his  heirs;  and  where,  although  it  does  not 
appear  how  much  personal  estate  the  testator  had  when  he  made  hia 
will,  it  appears  that  less  than  two  years  thereafter,  when  he  was  ad- 
judged  a  lunatic,  he  had  enough  money  to  pay  the  legacies,  an  inten- 
tion to  charge  the  legacies  upon  the  specific  real  property  left  in  trust 
for  his  wife  will  not  be  inferred. 

Proceeding  upon  the  judicial  settlement  of  the  account  of  ani 
executor. 

O.  S.  &  0.  C.  Lester  for  executor ;  Jenkins,  Kellogg  &  Barker 
for  Miary  Freeman  McOowan ;  John  H.  Barker,  special  guard- 
ian for  Hazel  McQowan ;  Salisbury  &  Bowe,  for  Martha  Free* 
man  and  Emeline  Boss. 

OsTRAKBBB,  S. — This  is  a  proceeding  for  the  judicial  settle- 
ment of  the  accounts  of  Jesse  Stiles  as  executor  of  the  last  will 
and  testament  of  Loring  F.  Freeman,  deceased.  Upon  this  ao- 
counting,  claims  of  Emeline  Boss  and  John  R  Snyder  against 
tiie  estate  have  been,  by  stipulation,  referred  for  determination 
to  the  surrogate  and  will  be  4rst  considered. 

Emeline  Boss  claims  $151 ;  $100  for  board  of  Mrs.  Freeman 
from  April  4,  1907,  to  August  27,  1907;  $61  for  care  of  Mrs. 
Freeman  from  August  18,  1904,  to  September  15,  1906. 

As  to  the  claim  for  board.  Mrs.  Boss  was  a  sister  of  Mrs. 
ireeman,  the  wife  of  testator ;  and  it  is  claimed  by  the  execu« 
tor  and  by  counsel  for  Mary  MoGbwan  and  by  the  guardian  for 
Hazel  McGowan  that  there  was  no  implied  contract  to  pay 
board  because  of  the  near  relation  of  the  parties  and,  moreover^ 
that  the  circumstances  shown  rebutted  any  claim  of  intention 
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to  pay  for  such  board.  She  came  to  Mrs.  Ross'  house  from 
Snyder's,  April  4,  1907,  and  remained  until  August  27,  1907. 
But  she  testified  that  she  agreed  to  pay  Mrs.  Ross  five  dollars 
per  week  for  her  board.  Mr.  Freeman  was  incompetent  and, 
as  no  provision  was  made  for  her  board,  I  think  it  was  a  neces- 
sity for  which  she  could  bind  her  husband.  The  strict  language 
of  her  testimony,  viz :  ^^  Q.  What  agreement^  if  any,  was  there 
between  you  and  Mrs.  Ross  with  reference  to  your  boarding 
with  her  ?  I  refer  to  the  amount  you  were  to  pay  her  for  your 
board.  A.  Agreed  to  pay  her  five  dollars.  Q.  Five  dollars  a 
week?  A.  Yes."  might;  under  some  circumstances,  fail  to 
indicate  any  intent  to  charge  the  husband's  estate ;  but,  as  Mrs. 
Freeman  had  no  means  of  her  own  and  was  unable  to  do  any 
work  of  any  importance,  I  think  we  must  infer  that  the  board 
was  intended  to  be  furnished  upon  the  credit  of  the  husband 
who  had  some  means.  From  April  4,  1907,  to  August  18, 
1907,  the  death  of  testator,  was  nineteen  and  one-half  weeks, 
which,  at  five  dollars  per  week,  amounts  to  ninely-seven  dollars 
and  fifty  cents  for  which  Mrs.  Ross  should  have  a  recovery. 

The  services,  upon  which  the  remaining  claim  of  Mrs.  Ross 
for  fifty-one  dollars  for  care  of  Mrs.  Freeman  between  August 
18,  1904,  and  September  15,  1906,  is  founded,  were  not  ren- 
dered upon  any  express  agreement  to  pay  for  them.  And,  if 
any  agreement  to  pay  could  be  implied,  in  view  of  the  relation* 
ship  of  the  parties,  yet  it  is  evident  from  the  testimony  of  Mrs. 
Roes  that  they  were  rendered  without  any  intention  to  charge 
for  them.  She  says  ^'  Q.  You  didn't  expect  to  render  any  Ullf 
A.  I  didn't  expect  to  at  the  time.  Q.  Yon  performed  those 
services  because  Mrs.  Freeman  was  your  sister!  A«  Because 
I  had  to.  Q.  Why  did  you  have  to  t  A.  Because  there  wasn't 
any  one  else  to  do  it  or  any  one  that  could  do  it  as  well  as  I 
could.  Q.  You  performed  them  for  your  sister  f  A.  I  did.  .Q. 
When  she  sent  for  you  f    A.  Yes." 

is  testimony,  in  connection  with  the  fact  that  no  claim  for 
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such  services  was  ever  rendered  during  the  lifetime  of  the  de- 
ceased, satisfies  me  that  the  services  were  intended  to  be  gratoi* 
touslj  performed;  and  this  part  of  the  claim  of  Mrs  Boss  is 
disallowed. 

John  B.  Sinjder  presents  a  claim  for  forty-one  dollars  for 
board  of  Mrs.  Freeman  between  February  7,  1907,  and  April 
3,  1907.  Mrs.  Snyder  was  Mrs.  Freeman's  sister.  The  claim 
was  first  presented  as  Mrs.  Snyder's,  but  this  was  probably  duo 
to  a  misapprehension  as  to  who  was  by  law  entitled  to  the  claim. 
The  relationship  between  Mr.  Snyder,  who  in  fact  furnished 
the  board,  was  only  by  affinity ;  and,  under  the  doctrine  of  Gal- 
lagher V.  Vought,  8  Hun,  87,  was  not  of  itself  sufficient  to  repel 
an  implication  of  agreement  to  pay  for  the  board.  There  was 
no  express  contract.  The  question  remains,  was  the  board  fur- 
nished with  intent  to  charge  for  it?  The  court  had  ordered 
the  committee  to  pay  Snyder  for  Mrs.  Freeman's  board  up  to 
about  February  8,  1907,  and  the  committee  had  done  so.  This 
seems  to  negative  any  intention  to  furnish  her  with  board  gra- 
tuitously ;  and,  as  there  is  no  dispute  about  the  value  of  it,  the 
claim  should  be  allowed. 

On  behalf  of  the  widow  it  is  claimed  that  no  exemption  has 
been  set  o£F  to  her  and  that  an  allowance  should  be  made  to  her 
upon  this  accounting  for  $160  under  subdivision  5  of  section 
2718  of  the  Code,  and  for  sixy  days'  fuel  and  provisions  under 
subdivision  8  of  said  section.  She  is  undoubtedly  entitled  to 
an  allowance  of  $150  under  subdivision  5,  subject  to  a  deduc- 
tion of  fifty  dollars  which  appears  to  have  been  paid  to  her 
by  the  executor  and  which,  although  not  specifically  applied  to 
said  allowance,  appears  by  general  consent  to  be  applicable 
thereto. 

As  to  the  allowance  for  fuel  and  provisions,  there  were  no 
such  articles  in  existence  at  Freeman's  death.  It  has  been  held 
in  the  Second  Department  that  in  such  case  the  widow  may 
have  a  money  allowance  in  lieu  of  the  fuel  and  provisions  speci- 
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&si.  Matter  of  Williams,  31  App.  Div.  617;  Matter  of  Hem- 
buiy,  37  Misc.  Bep.  454;  Matter  of  Hulse,  41  id  307;  Matter 
of  Berns,  52  id.  426. 

But  the  reasons  for  such  holding  are  not  satisfactory,  and  ta 
follow  this  rule  would  work  endless  confusion,  and  the  applica- 
tion of  it  would  lead  to  as  many  diverse  rulings,  as  to  the  relief 
to  be  granted,  as  different  surrogates  might  think  fit>  instead 
of  the  certainty  evidently  intended  in  the  statute.  I  concur 
with  the  reasoning  of  the  opinions  in  Matter  of  Libolt,  102 
App.  Div.  29 ;  M&tter  of  Griffith,  49  Misc.  Bep.  405 ;  Matter 
of  Keough,  42  id.  387 ;  Matter  of  Sprague,  41  id.  608 ;  Matter 
of  Perry,  38  id.  167 ;  Matter  of  Campbell,  48  id.  278 ;  Matter 
of  Baird,  126  App.  Div.  39 ;  and  I  do  not  think  the  surrogate 
has  any  jurisdiction  to  make  a  money  allowance  in  place  of 
fuel  and  provisions  which  were  not  owned  by  the  testator  at  the 
time  of  his  decease.  But  the  decedent  left  realty  in  which  the 
widow  had  a  dower  right,  and  she  seems  to  be  entitled  to  forty 
days'  sustenance  xmder  the  provisions  of  section  204  of  the 
Eeal  Property  Law. 

Prom  the  testimony  in  the  case  it  seems  that  she  had  been 
receiving  board  and  care  before  his  death,  for  five  dollars  per 
week;  and,  while  there  is  no  other  specific  evidence  as  to  the 
value  of  her  sustenance,  I  think  that  sum  would  not  be  an  un- 
reasonable allowance ;  and  I  therefore  allow  the  widow  for  such 
sustenance  thirty  dollars. 

The  will  bears  date  October  16,  1903,  and  Freeman  died 
August  18,  1907.  The  house  in  which  he  resided  at  Ganse- 
voort  was  held  by  a  deed  standing  in  the  joint  names  of  himself 
and  his  wife  and  is  conceded  to  have  been  an  estate  by  the  en- 
tirety which  went  by  operation  of  law  to  his  widow,  or  his  de- 
scendants, although  it  is  attempted  to  be  devised  by  the  first 
clause  of  his  will.  After  making  the  will  he  became  incompe- 
tent, and  a  committee  of  his  person  and  estate  was  appointed. 
At  the  time  of  his  death  his  committee  had  a  balance  of  cask 
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in  his  hands  amounting  to  $266.48,  which  has  oome  to  the  exr. 
eeutor,  and  the  executor  has  also  received  the  proceeds  of  cer-, 
tain  old  iron  which  was  sold  for  $5.40. 

The  deceased  also  held  title  to  a  house  and  lot  on  Oejser  ave- 
nue, in  or  near  the  village  of  Saratoga  Springs,  which  had  been 
leased  in  1901  to  one  Tohnie;  and,  in  April,  1903,  there  had 
been  a  further  lease  of  said  property  to  said  Tolmie.  The  lease 
reserved  rent  at  $48  per  month  prior  to  May  1,  1907,  and  $50 
per  month  thereafter.  There  is  no  testimony  which  shows  how 
much,  if  any,  rent  was  due  at  Freeman's  death ;  but  payments 
of  rent  were  made  to  the  executor  by  Tolmie  to  the  amount  of 
$295,  down  to  the  4th  day  of  November,  1907.  At  that  time, 
by  the  terms  of  the  lease,  only  $150  had  fallen  due  since  the 
death  of  Freeman.  There  is  no  claim  that  any  advance  pay- 
ments of  rent  had  been  made  by  Tolmie;  and  I  think  that,  in 
the  absence  of  further  evidence,  the  presumption  must  be  that 
the  amount  thus  over-paid  was  for  application  for  rent  accrued 
at  the  death  of  Freeman;  thus  malring  personalty  of  that  part 
of  the  rent  accrued  at  Freeman's  death,  namely,  $145,  and 
making  the  whole  personalty  which  has  come  to  the  executor's 
hands  as  above  stated  $416.88. 

The  executor  collected  of  rent  upon  the  Geyser  avenue  prop- 
erty down  to  the  time  of  the  filing  of  the  account  $400,  and 
has  since  collected  $25.  Deducting  from  this  the  sum  of  $145, 
which  I  have  concluded  accrued  prior  to  Freeman's  death, 
leaves  a  balance  of  $280. 

At  the  time  of  Freeman's  death  the  Geyser  avenue  property 
was  subject  to  a  mortgage  for  $1,500  and  interest  thereon  at 
six  per  cent  from  March  1,  1907.  The  executor  paid  interest 
on  this  mortgage,  August  28,  1907,  $45 ;  March  2,  1908,  $45. 
Before  the  next  installment  of  interest  fell  due  the  house  on 
the  property  burned.  On  June  17,  1908,  the  executor  received 
for  insurance  $2,200 ;  and,  on  the  same  day,  he  paid  the  mort- 
gage and  balance  of  accrued  interest,  $1,533.25.    He  has  also 
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paid  for  taxes  upon  the  property  $4  on  January  21,  1908; 
$28.01  on  February  2,  1908. 

The  questioDB  raised  as  to  the  disposition  to  be  made  of  the 
funds  and  real  estate  remaining  lead  to  the  construction  of  the 
second  clause  of  the  will  and  require  a  determination  as  to 
whether  the  legacies  to  Mary  J^reeman  McGK>wan  and  Hazel 
McGowan,  made  in  said  second  clause,  are  chained  upon  the 
Geyser  avenue  property,  being  the  only  real  estate  of  the  testa- 
tor. 

By  the  first  clause  of  his  wiU,  Freeman  directed  payment  of 
his  debts  and  gave  his  residence  in  Gansevoort)  with  the  house- 
hold furniture  therein,  to  his  wife.  This  residence  was  held 
by  Freeman  and  his  wife  as  an  estate  by  the  entirety,  and  his 
will  had  no  operation  upon  it^  the  property  passing  by  opera* 
tion  of  law  to  the  widow.  The  property  contained  in  it  was 
of  little  value;  and  it  would,  no  doubt,  all  or  mostly,  have 
passed  to  the  widow  as  exemptions  under  the  Code  in  addition 
to  what  has  been  herein  allowed  her. 

The  second  clause  of  the  will  reads :  '^  Second.  Out  of  the 
rest,  residue  and  remainder  of  my  property,  I  give  to  be  next 
paid  five  hundred  dollars  ($500.00)  to  each  Mary  Freeman 
McGowan,  wife  of  Andrew  McQowan,  and  five  hundred  dollars 
($500.00)  to  Hazel  McQowan,  daughter  of  the  said  Andrew 
McGowan  and  Mary  McGowan.'' 

The  third  and  fourth  clauses  are  in  the  following  language: 

"  Third.  Should  there  be  any  cash  or  other  personal  prop- 
erty belonging  to  me,  which  is  not  heretofore  disposed  of  after 
paying  all  debts,  remain  in  bank  or  otherwise,  I  give  the  said 
cash  and  personal  property  to  my  wife  above  named. 

"  Fourth.  I  give  my  property  known  as  the  Geyser  Avenue 
property,  now  occupied  by  John  Tolmie,  to  my  Executor  here- 
inafter named  in  trust  for  the  following  uses  and  purposes,  viz. : 

'^  a.  To  pay  the  net  income  thereof  to  my  wife,  Martha  Elli* 
son  Freeman,  during  her  natural  life. 
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^^  b.  XTpon  the  deatb  of  mj  eaid  wife^  I  direct  my  executor 
hereinafter  named,  to,  as  soon  aa  practicable  and  for  the  best 
interests  of  my  estate,  to  convert  all  property  remaining  in  hift 
hands  into  cash  and  distribute  the  same  among  my  lawful  heirs 
the  same  as  if  I  had  died  intestate." 

It  is  a  well  settled  rule  of  law  that  legacies  of  money  are  to 
be  paid  from  personal  property;  and,  if  the  personal  estate  is 
insufficient  therefor,  the  legacies  abate  unless  the  real  estate  i» 
charged  with  their  payment  It  is  equally  well  settled  that 
^diether  a  legacy  is  charged  on  the  real  estate  devised  in  a  will 
is  a  question  of  intention  upon  the  part  of  the  testator.  That 
intention  may  be  ascertained,  either  by  express  words  in  the 
will,  or  by  such  a  conclusion  flowing  from  all  the  provisions 
of  the  wilL  And  it  has  been  held  that  extraneous  circumstance9 
may  be  considered  in  aid  of  the  terms  of  the  will.  Hoyt  ▼. 
Hoyt,  85  N.  Y.  142.  The  court  is  not  to  make  a  will  for  the 
testator,  but  to  ascertain,  from  all  the  provisions  and  extrane- 
ous circumstances  in  aid  thereof,  what  the  testator  intended, 
not  what  the  court  may  conceive  he  should  have  done  under  the 
circumstances,  but  what  he  did,  in  fact,  intend  to  do. 

There  is  no  language  in  this  will  expressly  charging  the  Mc* 
€k>wan  legacies  upon  the  realty;  and  there  would  be  no  diffi- 
culty in  construing  it,  were  it  not  for  the  following  language 
used  in  the  second  clause,  ^^  out  of  the  rest,  residue  and  re- 
mainder of  my  property  I  give  to  be  next  paid  "  etc.,  the  money 
legacies  to  the  MoGowans.  It  is  claimed  that  these  words  in* 
dicate  an  intention  to  create  all  the  testator's  property  remain- 
ing after  satisfying  the  first  clause  a  fund  for  the  payment  of 
the  McGowan  legacies.  Putting  ourselves  in  the  testator's  place 
at  the  making  of  the  will:  The  Geyser  avenue  property  waa 
rented  for  $48  per  month  and  was  subject  to  an  interest  charge 
of  about  $7.60  per  month,  besides  the  taxes,  insurance  and  re- 
pairs. The  testimony  does  not  disclose  how  much  personalty 
he  had  at  the  time  of  making  his  will,  in  October,  1908 ;  but^ 
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early  in  the  year  1905,  when  his  committee  made  inventory  of 
his  estate,  he  had  $1,014.4:6  in  bank.  It  does  not  appear  that 
he  had  any  debts  at  that  time.  Freeman  and  his  wife  weroi 
60  far  as  appears,  living  happily  together  and  had  no  children. 
She  had  no  income-bearing  properly,  and  no  reason  is  dis- 
<3lo6ed  why  he  would  be  likely  to  desire  to  leave  her  unprovided 
for.  By  the  third  clause  of  the  will  he  gives  all  his  cash  and 
other  personal  properly  not  previously  disposed  of  to  his  wife. 
This  would  seem  to  indicate  some  intention  that  the  legacies 
before  mentioned  were  to  be  paid  out  of  the  personal  estate^ 
It  is  not  very  clear  or  convincing,  standing  by  itself;  but  it 
may  have  significance  in  connection  with  the  other  facts  in  the 
case. 

The  fourth  clause  is  absolute  in  its  terms,  devising  the  Gey- 
ser avenue  property.  It  is  not  made  in  terms  subject  to  any 
other  part  of  the  wiU,  is  not  in  terms  a  devise  of  any  residuum, 
but  is  on  its  face  an  absolute  devise  of  specific  property,  in 
trust,  to  pay  the  income  for  life  to  his  wife  and  later  to  con- 
vert it  into  cash  and  distribute  to  his  heirs.  The  effect  of  the 
whole  instrument,  if  the  intent  was  not  to  charge  the  realty 
with  the  McGowan  legacies,  was  to  leave  the  widow  with  an 
income,  about  su£Scient^  in  connection  with  the  residence,  to 
give  her  a  modest  support.  But,  if  the  intent  was  to  charge 
the  M^Gowan  legacies  on  the  realty,  then  the  effect  would  be 
to  leave  the  widow,  possibly,  without  any  income. 

While  the  matter  is  not  entirely  free  from  doubt,  I  think  the 
testator  deemed  his  personalty  sufficient  to  pay  the  McGowan 
l^acies,  and  intended  to  preserve  the  (Peyser  avenue  property 
as  a  means  of  support  for  his  wife,  and  did  not  intend  to  charge 
it  with  payment  of  the  legacies.  The  insurance  moneys,  re- 
ceived for  fire  looses  on  the  Geyser  avenue  property,  stand  in 
place  of  the  really  destroyed  and  are  to  be  treated  as  so  muoh 
realty  in  the  hands  of  the  trustee  as  principal  of  the  trust  fond, 
but  subject  to  such  demands  for  payment  of  debts  and  funeral 
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expenses,  if  any,  as  may  be  just  Under  section  250  of  the 
Beal  Property  Law,  it  is  the  duty  of  the  devisee,  that  is,  the 
trustee,  to  pay  the  mortgage  debt  As  between  the  beneficiariea 
under  the  trust,  the  life  beneficiary,  the  widow,  should  pay  the 
interest  accruing  subsequently  to  Freeman's  death,  and  the  re- 
maindermen the  principal  and  interest  accrued  upon  the  mort- 
gage up  to  Freeman's  death.  The  life  beneficiary  should  pay 
the  taxes.  Cromwell  v.  Kirk,  1  Dem.  599.  The  remts  receiyed, 
accruing  since  Freeman's  death,  amounting  to  $280,  belong  to 
the  trustee  as  income,  for  the  benefit  of  the  widow  and  not  for 
the  remaindermen,  and  do  not  constitute  a  fund  for  payment  of 
debts  and  funeral  expenses.  Pellettreau  v.  Smith,  30  Barb. 
494 ;  Matter  of  Franklin,  26  Misc.  £ep.  107 ;  Eohler  v.  Enapp, 
1  Bradf .  241 ;  Haven  v.  Haven,  1  E©df .  374. 

Distribution  should  be  made  in  accordance  with  the  forgo- 
ing views,  along  the  following  lines : 

From  the  $416.S8  personalty  received  by  the  executor  should 
be  first  paid  the  widow's  exemptions  and  quarantine,  $180. 
From  the  balance  remaining,  the  administration  expenses 
should  be  paid.  From  the  balance  remaining,  together  with  the 
insurance  moneys  received,  less  the  mortgage  debt  and  accrued 
interest  thereon  up  to  Freeman's  death  ($1,542),  should  be 
paid  the  debts  and  funeral  expenses,  executor's  commissions 
and  the  expenses  of  this  accounting ;  and  the  balance  should  be 
turned  over  to  the  trustee  as  principal  of  the  trust  fund.  The 
rents  accruing  since  the  death  of  Freeman  ($280)  should  pay 
the  interest  accruing  upon  the  mortgage  after  Freeman's  death, 
the  taxeS)  and  the  trustee's  commissions  upon  those  rents,  and 
the  balance  should  be  paid  to  the  widow. 

Decreed  accordingly. 
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Matter  of  the  Estate  of  Alexander  Eyghneb,  Deceaaed. 

iSurrogate'a  Court,  Oneida  County,  November,  1909.) 

XZBCfDTOBS  AND  ADMINISTRATOBS — SdBJECTION  OF  BXALTT  TO  PATKXNT  OF 
DEBTS  AND  IIABOJTISS  OF  E8TATB — ^PBOCEBDINOS  TO  SXTHJECT  BBALTT — 
XllCB  FOB  APPIJCATION  TOB  BALD — ^LaPSE  OF  ZUCE  BEFOBB  LBimB. 

Lapse  of  time  prior  to  the  granting  of  letters  upon  the  estate  of  a 
deceased  person  does  not  impair  the  right  of  one  having  a  daim  for 
funeral  expenses  to  institute  a  proceeding  for  the  sale  of  the  dece- 
dent's real  property  for  the  payment  thereof  at  any  time  within  three 
years  after  letters  are  granted,  nor  the  right  of  those  having  judgment 
liens  upon  such  real  property  at  the  time  of  the  decedent's  death  to 
participate  in  the  proceeds  of  the  sale  of  such  property. 

Proceeding  for  the  sale  of  decedent's  real  estate  for  the  pay- 
ment of  debts  and  funeral  expenses. 

O.  P.  Backus,  for  John  "R.  Jones ;  Frank  S.  Baker,  for  Boe- 
coe  Ejchner,  administrator;  J.  P.  Gubbins,  for  Boy  Smith, 
Goodey  Smith,  Walter  Smith,  Marion  Smith,  Winfield  Smithy 
minors. 

Sexton^  S. — ^Alexander  Eychner  died  October  4*,  1892,  inr 
testate,  leaving  real  estate,  but  no  personal  property.  His  son, 
Boscoe  Eychner,  October  7,  1892,  paid  the  funeral  bill  of  $59, 
and,  on  December  22,  1908,  was  appointed  administrator  of 
this  estate.  On  December  30,  1908,  said  administrator  peti- 
tioned this  court  for  a  decree  directing  the  sale  of  the  decedent's 
property  for  the  payment  of  his  debts  and  funeral  expenses. 
The  petition  shows  that  the  claims  of  three  judgment  creditors 
of  the  deceased,  amounting  to  $1,160.05,  were  rejected  by  the 
administrator  on  the  ground  that  they  were  barred  by  the  Stat- 
nte  of  Limitations.  On  the  return  of  the  citation,  John  B. 
Jones,  a  judgment  creditor,  by  assignment,  in  the  amount  of 
$514.69,  filed  an  answer,  alleging  that  the  claim  of  the  admin- 
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ifltrator  for  $59  for  funeral  expenses  was  barred  by  the  Statute 
of  Limitations,  and  that  his  judgments  by  assignment  were 
valid  liens  upon  the  real  estate  for  $514.69,  and  should  be 
fust  paid.  Jones^  claims  were  presented  to  and  rejected  by  liie 
administrator,  but  that  fact  does  not  deprive  the  surrogate  of 
jurisdiction  to  determine  the  validity  of  the  same  in  a  proceed- 
ing to  sell  real  estate  to  pay  debts.  Merchant  v.  Merchant,  25 
K.  Y.  St  Bep.  268 ;  Matter  of  Application  of  Haxtun,  102  N. 
T.  157. 

It  is  contended  on  behalf  of  creditors  that  the  administrator 
cannot  maintaiTi  this  proceeding  to  pay  his  own  bill  for  bury- 
ing deceased;  because  it  did  not  accrue  within  the  six  years  pre- 
ceding this  application  but  did  accrue  in  the  year  1893,  and  is 
barred  by  the  Statute  of  Limitations. 

Li  Davis  V.  Garr,  6  K  Y.  124,  the  rule  is  laid  down,  ''  that 
where  the  statute  did  not  begin  to  run  in  the  lifetime  of  the 
testator,  it  could  not  commence  rmming  until  there  was  a  per- 
sonal representative,  against  whom  a  suit  could  be  brought" 

This  estate  had  no  representative  until  December  30,  1908. 
Section  2750  of  the  Code  of  Civil  Procedure  provides  for  the 
maintenance  of  this  proceeding,  for  the  payment  of  the  debts 
and  funeral  expenses  of  the  deceased,  ^^  at  any  time  within  three 
years  after  letters  were  first  duly  granted  within  the  State, 
upon  the  estate  of  the  deceased."  The  claim  that  this  proceed* 
ing  is  not  maintainable  by  the  administrator  to  sell  the  real  es- 
tate to  pay  his  funeral  bill  is  therefore  untenable  in  law. 

One  point  remains.  The  administrator  rejected  the  claims 
of  all  judgment  creditors  on  the  ground  that  the  judgments 
were  recovered  prior  to  October  4,  1892,  and  are  barred  by  the 
Statute  of  Limitations.  Section  2749  of  the  Code  provides, 
that  *^  Iteal  property  of  which  a  decedent  dies  seized,  *  *  * 
may  be  disposed  of,  for  the  payment  of  *  *  *  judgment 
liens  existiBg  thereon  at  his  death,"  etc  Section  2750  of  the 
Cbde  provides,  that  *^  At  any  time  within  three  years  after  letr 
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ters  were  first  duly  granted  within  the  State  ♦  ♦  *  any 
other  creditor  of  the  decedent  *  *  *  may  present  to  the 
surrogate's  court,  *  *  *  a  written  petition/'  etc,  pray- 
ing for  the  sale  of  sufficient  real  estate  of  decedent  to  pay  his 
debts.  Section  2749  of  the  Code  authorizes  the  sale  to  pay 
judgment  liens;  and  section  2750  of  the  Oode  prescribes  the 
procedure  for  a  judgment  creditor  and  gives  him  three  years 
after  the  appointment  of  an  executor  or  administrator  in  which 
to  start  the  proceeding.  An  administrator  in  this  estate  was 
appointed  December  22,  1908,  at  which  time  the  tiiree  years' 
limitation  began  to  run  and  had  not  expired  prior  to  the  bring- 
ing of  this  proceeding.  Hence  it  follows  that  this  proceeding  is 
maintainable  and  that  the  judgments  owned  by  John  R.  Jones 
and  the  judgment  of  Elizabeth  Owens  in  the  amounts  proved 
on  the  hearing  are  now  valid  liens  upon  the  real  estate  de- 
scribed in  the  petition  and  entitled  to  be  paid  in  full,  with  in- 
terest, in  the  order  of  their  priority  next  after  the  claim  of  the 
administrator  for  funeral  expenses  and  the  expense  of  admin- 
istration, and  the  costs  and  disbursements  of  this  proceeding, 
which  last  amount  will  be  fixed  upon  the  presentation  of  the 
decree  of  sale. 

Decreed  accordingly. 


Matter  of  the  Estate  of  S.  IN'eilson  Joites^  Deceased. 

{Suvrogate^a  Oourt,  Tatea  County,  Noffemher,  1009.) 
Taxes — ^Inhebitance  and  tbanbfbb  taxes — ^Pbopebtt  and  intebest  bub* 

JBCT  TO  TAX — TBANSFEB  BEFaBB  DEATH. 

Where  the  owner  of  several  large  farms  executed  deeds  of  them  to 
his  son,  hut  the  deeds  remained  unrecorded  and  In  the  posaession  of 
the  grantor  until  his  death,  the  insurance  on  the  huildinga  continued  to 
he  payable  to  the  grantor  who  made  contracts  in  his  own  name  with 
tenants  to  work  the  farms,  except  the  home  farm  on  which  his  sob 
liTed;  all  the  farms  continued  to  be  assessed  to  the  grantor  who  paid 
[       the  taxes,  the  crops  were  principally  marketed  at  the  grantor's  wars- 
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home  mud  the  aecoaiits  tbereof  were  kept  in  hie  books  as  though 
owned  them,  and  all  transactione  with  tenante,  including  aettlementa 
with  them,  were  had  by  the  grantor,  it  will  be  inferred  that  it  was  the 
intention  of  the  grantor  that  the  deeds  should  not  become  effective 
nntil  his  death,  and  the  transfer  i%  therefore,  taxable. 

Appeal  from  an  order  assessing  a  transfer  tax 

Charles  W.  Eimball  and  Calvin  J.  Hnson,  for  Herbert 
Jones^  administrator  and  individually^  appellant;  John  T. 
Knox  and  Henry  J.  Sadler^  for  Comptroller^  respondent 

iBAKEB.,  S. — The  grounds  of  this  appeal  are : 

First  That  the  value  of  the  estate  as  fixed  by  the  order 
assessing  the  transfer  tax  is  excessive  and  not  warranted  by  the 
proof  t^en  by  the  appraiser. 

Second.  That  several  large  farms,  upon  the  transfer  of  which 
a  tax  was  assessed  in  said  order,  were,  in  fact,  conveyed  by  the 
decedent  to  his  son  and  members  of  his  son's  family  some  five 
years  previous  to  his  death  by  deeds  which  transferred  an  ab- 
solute title,  and  that  such  transfer  was  not  made  in  contempla* 
tion  of  the  death  of  the  grantor,  nor  intended  to  take  effect  in 
possession  or  enjoyment  at  or  after  such  death,  and  is  not  tax- 
able. 

Herbert  A.  Jones,  the  son  and  administrator,  is  the  only  heir 
of  the  decedent,  he  and  his  father  living  in  the  same  township, 
but  on  separate  farms. 

There  is  no  evidence  which  would  justify  a  conclusion  that 
a  transfer  was  made  in  contemplation  of  death. 

The  undisputed  evidence  produced  before  the  appraiser  is 
that,  after  these  deeds  were  executed,  they  remained  unrecorded 
and  in  the  possession  of  th^  grantor  until  his  death;  that  the 
insurance  carried  on  the  buildings  continued  to  be  payable  to 
the  grantor;  that  he  made  contracts  with  the  tenants  to  work 
the  farms,  excepting  the  home  farm,  on  shares,  describing  him- 
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self  in  such  contracts  aa  ^'  the  party  of  the  first  part "  and  sign- 
ing '^  S.  Nelson  Jones ;''  that  the  son  continued  to  reside  on  the 
JbLome  farm  and  '^  ivorked  it|"  the  grantor  continuing  to  live  on 
the  farm  known  as  the  Seamans  farm ;  that  all  the  farms  con- 
tinued to  be  assessed  to  the  grantor,  who  paid  the  taxes ;  that 
the  crops  were  mostly  marketed  at  grantor's  warehouse  at  Him- 
rod,  and  the  accounts  thereof  kept  in  grantor's  booksy  prac- 
tically as  though  he  owned  them;  that  the  traujsactions  with 
the  tenants  were  had  by  the  grantor  and  all  settlements  made 
ndth  him. 

The  son  testified  that  he  '^  superintended  the  whole  thing  for 
his  father  practically  the  same  as  though  he  had  taken  full  pos- 
session ;"  that  he  had  all  the  avails  of  the  farms  since  the  date 
of  the  deeds,  and  that  he  had  access  to  the  desk  in  which  the 
deeds  were  kept  and,  some  of  the  time,  had  the  keys  to  the  desL 

The  testimony  of  Heibert  A.  Jones  is  mostly  inccorpetent  evi- 
clence  and  would  not  have  been  received  upon  a  hearing  where 
some  attention  was  given  to  the  rules  of  evidence^  and  it  should 
l>e  carefully  scrutinized.  It  is  not  supported  by  the  acts  of  his 
father,  nor  the  history  of  the  farms  subsequent  to  the  date  of  the 
'deeds,  nor  by  the  circumstances  of  the  case. 

The  home  farm  of  260  acres,  on  which  the  son  resided  and 
worked,  and  which  he  testified  he  leased  to  a  tenant  one  year, 
making  the  lease  in  his  own  name,  was  not  conveyed  to  him ;  but 
the  deed  names  his  wife,  children  and  heirs  as  the  grantees  of 
ihis  farm. 

The  fair  inference  to  be  taken  from  the  testimony  is  that  the 
{[rantees  were  not  in  possession  or  enjoyment  of  the  farms  de- 
scribed in  the  deeds,  nor  was  it  intended  by  the  grantor  that  ^j 
should  be  imtil  his  death. 

The  deeds  are  absolute  upon  their  face  as  to  the  title  and  imr 
mediaite  ri^t  of  possession  and  enjoyment^  and  it  is  contended 
1)y  the  appellant  that  the  intent  as  to  the  possession  and  bene- 
ficial  enjoyment  must  be  ascertained  solely  from  the  language  of 
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ihe  deeds,  and  tihat  the  enrrounding  circtunstances  and  extrinsic 
facts  are  immaterial. 

I  do  not  believe  that  the  courts  of  our  State  have  adopted  such 
a  rule  for  cases  like  this.  That  rule  would  be  a  tempting  instru- 
ment in  the  hands  of  persons  disposed  to  avoid  the  burden  im- 
posed by  the  Transfer  Tax  Law.  It  is  unfortunately  true  that 
many  of  our  citizens  are  disposed  to  look  on  a  breach  of  our  tax 
laws  as  a  matter  of  thrift  and  to  believe  that  they  may  violate 
auch  laws  without  being  conscious  of  moral  turpitude.  The  ap- 
plication of  such  a  rule  would  permit  persons  so  disposed  to  exe- 
<nite  conveyances  of  their  property,  retain  possession  of  the  prop- 
erty and  conveyances  after  a  technical  delivery  of  the  deeds; 
and,  at  the  death  of  the  grantor,  the  grantee  could  maintain  that, 
because  the  deeds  so  recited,  the  transfer  was  intended  to  take 
effect  in  possession  and  enjoyment  at  the  date  of  the  deeds,  and 
was  not  taxable. 

I  find  no  authority  for  such  a  rede. 

The  courts  in  determining  the  intention  look  not  only  to  the 
language  of  the  deed,  but  to  the  relations  existing  between  the 
parties  and  the  fact  of  the  beneficial  enjoyment  Matter  of 
Masury,  28  App.  Div.  680. 

The  evidence  produced  before  the  appraiser  is  of  sufficient 
force  to  bring  ihe  transfer  within  the  statute,  and  proves  a  trans- 
fer, either  by  deeds  or  intestate  laws,  which  is  taxable. 

Having  concluded  that  the  transfer  of  the  farms  is  taxable, 
even  though  they  may  have  been  transferred  by  the  deeds  in 
question,  it  is  not  necessary  to  consider  whether  the  transaction 
with  his  father,  as  testified  to  by  Herbert  A.  Jones,  constituted 
a  delivery  of  the  deeds,  or  of  any  of  them,  except  for  the  pur- 
pose of  determining  who  shall  pay  the  tax. 

Counsel  for  the  appellant,  however,  in  his  argument^  stated 
tliat  no  question  would  be  raised  as  to  whom  the  tax  should  be 
assessed.    The  question  of  title  should  not  be  unnecessarily  de- 

20 
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termined  on  this  appeal,  for  all  the  parties  do  not  appear  to  bo 
represented. 

The  value  placed  by  the  appraiser  upon  the  farms  transferred 
is  challenged  by  the  appellant  as  being  excessive  and  not  war- 
ranted by  the  proof. 

While  the  appraiser  determined  the  value  of  the  several 
farms  to  be  the  maximum  value  testified  to,  the  finding  is  sup- 
ported by  some  evidence  and  will  not  be  disturbed  on  this  ap- 
peal 

The  order  appealed  from  should  be  affirmed. 

Order  affirmed. 


Matter  of  the  Probate  of  the  Last  Will  and  Testament  of 
Chasles  Fesdinand  Hoffman^  Deceased. 

(Surrogate's  Court,  Kings  County,  November,  1909.) 
Suspension  or  poweb  of  aijknation — ^Eftkct  op  sepababujtt  of  xsTAiXft 

— SEPABAIS  trusts  fob  IIOBB  THAN  TWO  LIVES. 

Wills — ^Intebfbetation  and  oonbtbuction — ^Disposal  of  the  entire  es- 
tate— Effect  of  dea^th,  uncertaintt  or  invauditt  or  ingapacitt  or- 

LEGATEES   OR   DEVISEES — ^ACCELERATION   OF  SUBSTITUTIONAL  OR   SECOND* 
ART  ESTATES. 

A  teatator  gave  to  each  of  three  female  relatives  a  pecuniary  legacy 
to  be  held  in  trust  for  them  by  a  trustee  and  directed  that  the  iiiconiJ» 
thereof  should  be  paid  only  to  the  beneficiaries  and  without  control 
of  any  person;  that  each  of  them  so  electing  should  have  a  portion 
of  the  trust  funds  with  which  to  purchase  and  furnish  a  home  to  ba 
held  in  her  own  right  free  from  any  control  whatsoever  and  that  the 
remainder  of  the  principal  should  remain  in  trust  as  a  protection  in. 
old  age.  The  testator  directed  his  residuary  estate  to  be  placed  in 
trust  for  the  sole  benefit  of  his  mother,  the  income  to  be  all  paid  her 
without  the  control  of  any  other  persoUi  his  intention  being  to  provide 
her  with  funds  in  her  old  age  against  all  possible  contingencies  and,  at^ 
her  death,  the  principal  and  the  accumulated  income^  if  any,  were  U> 
be  divided  pro  rata  among  the  aforementioned  pecuniary  legatees^  !•• 
speetively,  upon  the  basis  of  their  respective  legacies,  subject  to  the 
trust  restrictions  i^pertaining  to  their  several  legacies.  By  a  codicil 
to  the  will  he  gave  to  each  of  two  other  persons,  both  of  whom  and 
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i  Ma  mother  died  before  the  testator,  a  peeaniary  legacy  and  made  them, 
upon  the  death  of  his  mother,  pro  rata  residuary  legatees  under  tha 
same  terms  and  conditions.    Held: 

The  estate,  if  any,  of  those  named  as  beneficiaries  to  take  upon  the 
death  of  testator's  mother,  was  accelerated  by  her  death  and  the  will 
was  to  be  construed  as  if  it  contained  no  suspension  during  her  life 
and  as  if  its  direction  were  that  the  residue  should  be  disposed  of  in 
the  manner  indicated  with  respect  to  the  first  three  specific  legacies 
subject  to  any  modification  derivable  from  the  codicil. 

There  was  an  attempted  trust  as  to  the  residuary  estate  under  which 
the  principal  was  dcTised  to  the  trustee  in  trust  to  apply  the  income 
to  the  benefit  of  the  first  three  persons  named  as  legatees  and  the 
persons  named  as  legatees  in  the  codicil  but  in  such  proportions  as 
their  so-called  legaciea  should  bear  to  the  aggregate  of  their  legaclea. 

The  persons  named  in  the  codicil  as  participants  in  the  supposed 
trust  having  died  before  the  testator,  the  specific  legacies  to  them  as 
well  as  their  interests  in  the  residuary  lapsed;  and,  whether  the 
specific  legacies  fell  into  the  residuum  or  became  the  subject  of  in- 
testacy, it  resulted  that  the  only  beneficiaries  who  might  take  under 
the  trust,  if  Tslid,  were  the  first  mentioned  legatees. 

As  to  each  of  said  first  mentioned  legatees  there  was  a  valid  sepa- 
rate trust  of  one  of  the  several  fractions  of  the  residue  which  was 
subject  to  no  limitation  or  suspension  for  any  period  other  than  the 
life  of  the  person  for  whom  the  specific  fraction  was  to  be  held  in 
trust. 

AiBrmed  140  App.  Div.  121. 

Proceeding  upon  the  probate  of  a  will. 

•Whitridge,  Bailer  &  Bice  (Edwin  T.  Bice  and  Benjamin  A. 
Morton,  of  counsel) ,  for  proponent  Margaret  Hoffman  and  for 
Carolyn  Hoffman;  Miller,  King,  Lane  &  Trafford  (Edwin  T. 
Bice  and  Benjamin  A.  Morton,  of  counsel),  for  Union  Tm0t 
Company ;  Charles  W.  Dayton,  Jr.  (Edward  D.  Bryde,  of  conn- 
flel),  for  Bosalie  A.  Avery,  Inez  Hoffman  Spagnolo  and  Joseph 
L.  Bonrdette,  contestants;  J.  Brownson  Eer,  special  guardian, 
for  infants  Qrace  Hoffman,  Bertha  Hoffman  and  Myrtle  Hoff- 
man ;  Clarence  P.  Avery,  appearing  in  person. 

Kbtoham^  fi. — ^The  conatruction  of  the  will  of  the  testator  ia 
required  by  answers  filed  in  the  probate  proceeding.  The  por- 
ti<mB  of  the  will  necessarily  involved  are  as  follows : 
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'^Article  I.  I  grant  and  bequeath  onto  my  niece  Margaret 
Hoffman  seventy-five  thousand  dollars  ($75,000)  • 

'^Article  11.  I  grant  and  bequeath  unto  my  niece  Carolyn  or 
Carrie  HoflEman,  fifty  thousand  dollars  ($50,000). 

^'  Both  the  foregoing  legacies  shall  be  held  in  trust  as  herein 
provided  in  article  YIII  and  no  husband  of  the  legatees  nor  any 
relative  or  person  shall  have  any  oontrol  whatsoever  over  either 
the  principal  or  income  thereof.  The  inoame  shall  be  paid  only 
to  said  legatees  respectively  and  an  amount  of  ten  thousand  dol- 
lars ($10,000)  of  the  principal  may  be  paid  to  each  of  diem  if 
tiiey  so  elect  when  they  attain  the  age  of  30  years,  to  purchase 
and  furnish  a  home  severally  to  be  held  in  their  own  several 
names  and  right,  free  from  any  other  control  whatsoever. 

^'  The  remainder  of  their  respective  legacies  shall  remain  in 
trust  as  provided  above  as  a  protection  or  provision  in  their  old 
age,  and  in  case  of  the  death  of  either  of  them  without  issue,  be- 
fore the  death  of  their  Aunt  Inez  Hoffman  legatee  under  article 
TV  herein,  then  the  share  of  such  decedent  shall  in  such  event 
revert  to  her  the  said  Inez  Hoffman.  And  in  case  either  said 
nieces  should  die  without  issue  subsequently  to  the  death  of  their 
aunt  the  said  Inez  Hoffman  and  prior  to  the  death  of  their 
grandmother,  Caroline  Hoffman,  then  in  such  case  their  respec- 
tive shares  shall  in  like  manner  revert  to  their  grandmother, 
Caroline  Hoffman. 

"Article  IV.  I  grant  and  bequeath  unto  Henrietta  Louisa 
Hoffman,  commonly  known  to  the  family  as  Inez  Hoffman,  the 
sum  of  one  hundred  and  twenly-five  thousand  dollars  ($125,000) 
with  ihe  proviso  that  the  same  shall  be  placed  in  trust  as  herein 
provided  in  article  Vlil  and  the  income  thereof  be  paid  to  her- 
self only,  no  relative  of  hers  nor  any  husband  ^at  she  may  ever 
have,  nor  other  person  shall  have  any  control  whatsoever  over 
either  the  principal  or  income  hereby  devised,  with  this  proviso 
however  that  she  may  if  she  wish  draw  not  exceeding  ten  thou- 
sand dollars  ($10,000)  with  which  to  purchase  and  fumiah  % 
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liome  for  herself  to  be  lield  in  her  own  name  and  right,  free  from 
all  other  control  whatsoever.  In  case  of  her  death  witihont  iosue 
and  prior  to  that  of  her  mother^  all  her  interest  therein  shall  re- 
Tert  to  her  mother.  I  furthermore  hereby  transfer  and  make 
oyer  to  the  said  liiez  Hofihnan,  all  my  right,  title  and  interest  in 
and  to  the  estate  of  my  mother  Caroline  Hoffman  in  the  city  of 
'New  Orleans,  State  of  Louisiana. 

^'Artide  VI.  I  make  and  appoint  my  mother  Caroline  Hoff- 
man, residing  in  the  city  of  New  Orleans,  State  of  Louisiana, 
my  residuary  legatee,  the  amount  to  be  placed  in  trust  as  herein 
provided  in  article  VTII  for  her  sole  benefit,  and  the  income 
thereof  to  be  paid  to  her  without  the  control  of  any  other  person 
whatsoever,  the  intenton  being  to  provide  her  with  funds  in  her 
old  age  against  all  possible  contingencies.  At  her  death,  the 
princii>al  and  any  accumulated  income  there  may  be,  shall  be 
divided  pro  rata  between  the  legatees  named  in  articles  I,  H 
and  IV  herein  respectively  upon  the  basis  of  their  respective 
l^acies  herein  and  to  be  subject  to  the  same  trust  restrictions 
stated  herein  appertaining  to  their  several  legacies  hereunder." 

By  article  VIII  the  will  appoints  a  trustee  for  all  the  trusts 
created  herein,  ^^  with  the  confident  belief  that  the  provisions  of 
this  my  last  will  and  testament  will  be  faithfully  and  conscien- 
tiously administered  and  that  my  legatees  hereunder,  who  are 
all  wholly  ignorant  of  sound  business  principles  or  methods, 
may  receive  wise  counsel  and  advice  on  financial  matters  affeclr 
ing  their  interests." 

By  a  codicil  the  sum  of  $25,000  was  substituted  for  the 
amount  bequeathed  in  article  IV  to  Inez  Hoffman.  The  codicil 
also  contains  two  epecific  bequests  to  Wilhelmina  Bourdette  of 
$85,000,  and  to  John  F.  Hoffman  of  $10,000 ;  and  the  last  two 
legatees  are  the  subject  of  the  following  language  in  the  codicil : 
'^And  I  hereby  make  these  two  legatees^  upon  the  death  of  my 
mother,  pro  rata  residuary  legatees  under  the  terms  and  condi- 
tions as  set  forth  in  article  VI  herein,  as  additional  residuary; 
legatees/' 
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Caroline  Hofiiman,  named  in  paragraph  six  of  the  will^  and 
Wilhelmina  Bourdette  and  John  F.  Hoffman,  named  in  the 
codicil,  all  died  before  the  testator's  dealih.  It  is  admitted  that 
the  estate  amounts  to  $2,300,000. 

The  mother,  named  as  the  primary  beneficiary  in  article  VI, 
having  died  before  the  testator's  death,  the  estate^  if  any,  of  the 
persons  named  as  beneficiaries  to  take  upon  her  death  is,  there- 
fore, accelerated,  and  the  will  is  to  be  read  as  if  it  contained  no 
suspension  during  the  mother's  life  and  as  if  its  direction  wero 
that  the  residue  should  be  disposed  of  in  the  manner  indicated 
in  articles  I,  II  and  lY  with  respect  to  the  specific  sums  therein 
mentioned,  subject  to  any  modification  to  be  derived  from  the 
codicil. 

There  is,  then,  an'  attempted  trust  as  to  the  residue,  under 
which  the  principal  thereof  is  devised  to  the  trustee  in  trust  io 
apply  the  income  to  the  benefit  of  the  persons  named  as  legatees 
in  articles  I,  II  and  TV  of  the  will  and  the  persons  named  as 
legatees  in  the  codicil,  but  of  such  proportions  as  their  so-called 
legacies  shall  bear  to  the  abrogate  of  their  legacies.  The  per* 
sons  named  in  the  codicil  as  participants  in  the  supposed  trust 
having  died  before  the  testator^s  death,  their  legacies,  as  well  aa 
their  interests  in  the  residue,  lapsed ;  and,  whether  their  l^acies 
fall  into  the  residue  or  are  the  subject  of  intestacy,  it  results 
that  the  only  beneficiaries  who  may  in  the  first  instance  take 
under  the  trusty  if  valid,  are  the  persons  named  in  articles  I,  II 
and  IV. 

Calculation  shows  that  the  proportions  in  which  the  income 
is  assigned  to  them  are  one-half,  one-third  and  one-sixth. 

It  is  argued  that  the  beneficial  interests  of  these  legacies  are 
undivided,  that  the  aggregate  estate  is  directed  to  be  held  in 
soUdo  throughout  their  successive  lives  and  that  the  suspension 
for  three  lives  is  thus  made  possible.  Ko  such  result  would  fol* 
low  if  within  the  contemplation  of  the  will  there  is  a  division  of 
the  residue  in  the  hands  of  the  trustee  in  the  proportions  of  one- 
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hal£,  one-third  and  one«ixth  and  each  portion  thus  ascertained 
is  made  the  subject  of  a  separate  trust. 

'^  Every  estate  granted  or  devised  to  two  or  more  persons  in 
their  own  right  shall  be  a  tenancy  in  common  unless  expressly 
declared  to  be  in  joint  tenancy."  Real  Property  Law  (0.  L.), 
I  66. 

This  provision  and  its  predecessors  have  been  frequently  ap- 
plied to  conditions  substantially  such  as  are  found  in  the  will 
under  consideration.  Everitt  v.  Everitt,  29  N.  T.  39,  72 ;  Stev- 
enson V.  Lesley,  70  id.  512,  515 ;  Monarque  v.  Monarque,  80  id. 
320,  324;  Wells  v.  Wells,  88  id.  323,  332 ;  Matter  of  Verplanck, 
91  id.  439,  443;  Vanderpoel  v.  Loew,  112  id.  167,  177; 
Schermerhom  v.  Cotting,  121  id.  48,  <56;  Locke  v.  Farmers' 
L.  &  T.  Co.,  140  id.  135,  144;  Corse  v.  Chapman,  153  id.  466, 
473. 

These  cases  all  show  the  solicitude  of  the  law  to  preserve  the 
testamentary  purpose,  if  possible,  and,  in  order  to  avoid  the 
suspension  of  the  power  of  alienation,  to  find  by  every  fair  and 
reasonable  art  of  construction  a  division  of  the  estate  into  dis- 
tributive shares.  In  some  cases  there  is  displayed  a  determina- 
tion to  save  the  will  even  against  its  adverse  language. 

In  the  cases  of  Verplanck,  91  N.  Y.  439,  and  Vanderpoel  v. 
Loew,  112  id.  167,  there  were  express  requirements  in  the  will 
that  the  estate  in  the  hands  of  the  trustee  should  not  be  sepa- 
rated but  should  be  held  intact  and  indivisible;  yet,  despite  Ian- 
guage  which  explicitly  solidified  the  entire  estate  for  the  period 
of  the  trusts,  the  beneficial  estates  were  held  to  be  distributed 
into  as  many  parts  as  there  were  beneficiaries.  Indeed,  in  the 
Vanderpoel  case,  though  the  will  designated  the  parts  as  *^  un- 
divided,'' it  was  held  that  these  ^^  undivided  "  parts,  however 
held  by  the  trustee,  were  to  be  construed  as  separate  and  divided 
•among  the  beneficiaries  for  the  purpose  of  saving  the  will. 

In  the  instrument  under  inquiry  now,  not  only  is  there  no  ex- 
pression declaring  or  intimating  that  the  interests  of  the  bene- 
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ficiarieg  are  to  be  held  in  joint  tenancy,  but  there  is  a  proTiBion 
that,  iipon  the  death  of  the  mother,  the  principal  of  the  trust 
^^  shall  be  divided  between  the  l^atees  named  in  articles  I,^ 
II  and  IV  ♦  ♦  ♦  respectively/'  subject  to  the  trust  pro- 
visions. 

There  is  th^i  a  separate  trust  as  to  each  of  the  fractions  of  the 
residue  which  is  subject  to  no  limitation  or  suspension  for  any 
period  other  than  the  lives  of  the  persons  for  whom  the  specifio 
fraction  is  to  be  held  in  trust  The  validity  of  these  three  trusts 
may  be  tested  by  tracing  the  destination  of  any  one  of  the  three 
distributive  funds. 

As  an  example  controlling  all,  the  trust  for  Margaret  Hoff* 
mah  may  be  selected.  In  her  case  one-half  of  the  residue  ia 
limited  upon  the  same  ^^  trust  restrictions ''  as  pertain  to  the  so- 
called  legacy  to  her  of  $75,000,  in  the  first  article.  The  '^  re- 
striction "  in  this  regard  is  that  the  income  shall  be  paid  only  to 
the  beneficiary  and  without  control  of  any  person,  that  a  portion 
of  the  principal  of  the  trust  may  be  applied  to  a  prescribed  use 
end  that  the  remainder  of  the  principal  shall  remain  in  trust  as 
a  protection  or  provision  in  the  old  age  of  the  beneficiary. 

While  not  expressed,  there  is  a  sound  implication  that  the  in- 
come is  payable  to  her  during  her  natural  life.  The  direction 
that  the  income  shall  be  paid  to  her,  amplified  by  the  require- 
ment that  the  remainder  of  the  principal  shall  remain  as  a  pro- 
tection and  provision  in  her  old  age,  can  only  mean  that  it  shall 
be  payable  during  her  life.  ITor  can  it  be  that  the  testator  de- 
signed a  payment  of  income  in  old  age  without  embracing  in 
his  purpose  its  continuance  so  long  as  age  continued. 

But  it  is  said  that  beyond  the  life  of  Margaret  there  is  a  sus- 
pension for  more  than  one  life  to  follow  hers.  The  argument  is^ 
based  upon  the  language  by  which  it  is  directed  that  upon  the 
death  of  Margaret  the  '^  share  "  of  Margaret  shall  revert  to  Ihear 
Hoffman.  It  is  contended  that  the  only  '^  share  "  which  can  be 
called  the  "  share  "  of  Margaret  is  her  right  to  receive  the  iur 
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came,  and  ihat^  not  only  as  to  the  legacy  of  $76,000,  but  as  to 
lier  intereBt  in  the  reaidue,  the  gift  over  upon  her  death  would 
bestow  upon  the  nest  taker  only  tiie  right  to  inoome  and  would 
atUl  leave  the  principal  in  the  hands  of  the  trustee  for  a  period 
beyond  the  first  life. 

It  is  hard  to  see  that  under  this  view,  if  aocepted,  there  would 
be  a  suspension  for  more  than  two  lives  in  being  at  the  time  of 
the  testator's  death  for  the  right  of  the  second  taker  to  receive 
the  income  could  not  survive  his  own  life  and  the  trust  would 
Ihen  end.  The  "  share ''  intended  by  the  will,  however,  is  not 
the  mere  right  to  reoeive  income.  The  context  indicates  that 
this  ^^  share ''  of  the  decedent  beneficiary,  which  is  to  revert 
to  another  upon  her  death,  is  the  principal  fund  assigned  in 
the  will  as  the  "  share ''  to  which  she  bears  a  beneficial  rela* 
tion. 

This  principal  fund  is  first  ^'granted  and  bequeathed''  to 
her  by  words  which,  if  unqualified  by  the  subsequent  trust, 
would  vest  the  principal  in  her.  However  the  testator's  em- 
ployment of  language  may  differ  from  legal  usage,  it  still  re- 
mains to  evidence  his  intention  that  the  legatee,  as  he  calls  her, 
is  to  have  and  enjoy  the  legacy,  as  he  calls  it,  to  the  utmost,  con- 
sistently with  the  trust  restrictions.  It  is  her  legacy  which  is 
held  in  trust 

After  the  payment  to  her  of  $10,000  for  her  home,  it  is  not 
merely  the  principal  of  the  trust  fund,  it  is  ^'  the  remainder  of 
her  legacy,"  which  is  to  remain  in  trust  When,  after  this  con- 
ception of  her  personal  ownership  of  the  fund  as  her  legacy 
(however  impossible  to  give  legal  effect  to  the  conception)  the 
testator  slips  into  the  use  of  the  word  ^'  share,"  he  must  be  re- 
garded as  intending  by  the  word  ^'  share  "  the  same  thing  as 
was  iQ  his  mind  when  he  used  the  words  ^'  remainder  of  her 
lega^." 

In  the  provision  that  the  "share"  "revert,"  the  testator 
gave  slight  support  for  the  conclusion  that  the  word  "  share" 
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in  liis  miiid  stood  for  the  priucipol  fand;  for  tbe  principal 
<cotild  ''revert)''  wMle  the  beneficiaiy's  mere  right  to  reoeive 
income  must  cease  with  her  death  and  strictly  could  not  ''  re- 
vert" 

Thns  the  trust  was  such  that  upon  the  dealih  of  Margaret  it 
ceased,  and  there  was  no  suspension  beyond  her  life. 

It  is  not  within  the  present  inquiry  to  determine  upon  whom 
tiie  principal  fund  created  by  artide  I^  or  the  residue  mentioned 
in  article  YI;  is  to  be  devolved  in  case  of  the  first  beneficiary's 
death;  with  or  without  issue.  The  ultimate  destination  of  the 
principal  is  not  material,  except  so  far  as  its  discussion  is  neces- 
sary to  the  determination  of  the  validity  of  the  trust 

To  that  end  it  is  enough  that,  upon  the  death  of  the  first  bene- 
ficiary, the  fund  escapes  from  the  trust  restriction  and  finds  a 
legal  owner  whose  power  of  alienation  is  untrammeled.  Matter 
of  Mount,  185  N.  T.  162. 

If  these  views  are  correct,  iSiere  is  a  valid  devise  in  trust  of 
die  $7*6,000,  as  well  as  of  one-half  of  the  residue,  to  the  trustee 
to  pay  income  to  Margaret  Hoffman  for  life  and  upon  her  death 
to  make  over  the  subject  of  the  trust  to  persons  who  may  then  be 
ascertained.  The  same  conclusion  must  follow,  with  variati<m 
of  amounts  and  proportions,  in  respect  to  the  provisions  for 
Carolyn  Hoffman  and  Inez  Hoffman. 

Upon. the  failure  of  the  legacies  in  the  codicil  to  Wilhelmina 
Bourdette  and  John  F.  Hoffman,  the  amounts  of  their  legacies 
became  part  of  the  residue. 

''A  general  residuary  clause  *  *  *  will  include  legacies 
which  were  originally  void,  either  because  the  disposition  was 
illegal,  or  because,  for  any  other  reason,  it  was  impossible  diat 
it  should  take  effect ;  and  it  includes  such  legacies  as  may  lapse 
l>y  events  subsequent  to  liie  making  of  llie  wilL  It  operates  to 
transfer  to  &e  residuary  legatee  sueh  portion  of  his  property  as 
the  testator  has  not  perfectly  disposed  of."  Eiker  v.  Cornwall^ 
118  N.  T.  116,  134. 
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The  cases  cited  in  support  of  the  claim  that  intestacy  results 
from  the  lapse  of  these  legacies  all  arose  upon  gifts  of  fractional 
shares  in  the  estate  to  several  persons  in  common  and  not  jouatlj. 
Among  them  Matter  of  Eimberlj^  150  IT.  Y.  90,  is  typical. 
There  the  residue  was  given  to  three  sisters  named.  Upon  the 
death  of  one  before  the  testator's  death,  it  wss  held  that  her 
share  did  not  vest  in  the  surviving  sisters,  since  the  gift  was  not 
joint  and  was  not  a  gift  to  a  class. 

The  questions  there  considered  could  not  arise  where,  as  in 
the  case  at  bar,  tlie  legacies  were  of  specific  sums  of  money ;  and, 
while  the  Eimberly  case  must  be  accepted  as  authorily  that  a 
gift  of  a  part  of  the  residue  which  fails  does  not^  like  other 
lapses,  become  a  part  of  the  residue,  there  is  no  occasion  to 
widen  its  application. 

The  will  is  admitted  to  probate,  and  the  decree  should  em* 
body  a  construction  of  the  will  in  accordance  with  these  con- 
clusions. 

Probate  decreed* 


Matter  of  the  Judicial  Settlement  of  the  Account  of  Thomas 
Mabtinub^  as  Trustee  under  the  Last  Will  and  Testament  of 
Mabtik  Schbamm^  Deceased. 

{BwrrogoU^M  Court,  Kinga  Coiinijf,  November,  1901^.) 

AoouicuxAiioir— -What  is  ACoain7LA.noK — dassioir  lo  PBoyn>B  worn  afpu« 
GATioH  or  nrooMB. 

TteSTB— PUBFOSBS  lOB  wmOH  KZPBISS  TBU8T8  AStf  TAIJD— 'PaSSIVS  TSXTSTS. 
WiLLB— iNTBISVrATIOlf  AlTD  CONSTBUOTIOlf — DISPOSAL  Or  THE  KNTIBK  SB- 

TATS — ^Disposal  of  lapsed  ob  void  devises  ob  bbqubstb  ob  or  othbb- 
wiSE  mrmsFosBD  fbopebtt — ^Ihoomb  hot  disposed  or. 

A  lesiduary  estate,  after  a  deriie  iiiereaf  in  trust  to  ooUeoi  and 
pa7  the  ineome  thereof  to  teetator'ft  daughter  for  life,  wae  devised 
and  bequeathed,  in  equal  sharee,  to  all  his  grandohildien  who  might 
anrrlTe  him,  with  direetion  to  the  trustee  to  pay  over  the  share  of 
eaeh  grandchild  upon  its  arriving  at  majority  and,  in  the  event  of  tils 
prior  death  of  any  of  them  leaving  lawful  issue,  sueh  issue  to  rebeivs 
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the  ftbare  tlie  parent  would  have  taken  if  liTing^  and.  In  the  erent  of 
the  death  of  any  grandchild  before  reaching  fall  age  without  lawful 
iMuCy  ite  share  was  directed  to  be  distributed  among  testator's  snr- 
Tiring  grandchildren^  share  and  share  alike.  Testator  was  survlTed 
by  his  daughter  and  two  grandchildren.  At  the  institution  of  a  pro- 
ceeding for  an  aooounting  of  the  trustee,  the  daughter  was  dead  and 
one  of  the  grandchildren  was  of  full  age  and  the  other  an  infant* 

Held,  that  during  the  life  of  the  testator's  daughter  the  trustee  held 
the  l^gal  title;  that  upon  her  death  one-half  of  the  trust  fund  was 
liberated  from  the  trust  but  the  remaining  one-half  was  to  remaiii 
in  the  hands  of  the  trustee  until  the  infant  grandchild  should  be  en- 
titled to  reoeiye  the  principal,  or,  upon  his  earlier  death,  it  be  deiei^ 
mined  whether  the  payment  should  be  made  to  his  lawful  issue  or  to 
the  grandchild  then  surnving. 

The  provisions  of  section  73  of  the  Real  Property  Law,  that  a  di^o- 
aition  of  property  to  one  in  trust  for  another  is  invalid  if  it  be  in- 
tended that  the  beneficiary  shall  have  the  right  both  to  possession  and 
profits,  is  limited  to  a  passive  trust  for  a  person  intended  to  have  the 
whole  and  the  absolute  use  and  has  no  application  where  the  dispo- 
sition of  the  property  is  to  one  grandchild  in  one  event  and  to  another 
in  the  alternative. 

There  being  no  express  requirement  that  the  income  should  be  ac- 
cumulated, the  mere  fact  that  there  was  no  disposition  of  the  income 
by  the  will  in  terms  could  not  impose  upon  testator's  scheme  a  feature 
which  would  result  in  ite  destruction;  but  in  each  case  the  income 
would  be  payable  to  the  person  presimiptively  entitled  to  the  next 
eventual  estate. 

Proceeding  upon  the  account  of  a  troBtee. 

Charles  H.  Hanberty  for  trustee;  Bichard  Mott  Oahoone, 
special  guardian^  for  William  iSc^erzenger;  Mahlon  A.  Free- 
man, for  Joseph  Scherzenger. 

EsTOHAM,  S.— The  wiU  requiring  construction  contains  in 
its  third  paragraph  a  well-expressed  devise  of  the  residue^  in 
tmst,  to  collect  the  income  and  to  pay  the  same  over  '^  unto  mj 
daughter,  Ottilie  Scherzenger,  for  and  during  the  term  of  her 
natural  life."    The  will  then  proceeds  as  follows : 

'^  Fourth.  Upon  the  death  of  my  said  daughter,  Ottilie  Scher- 
xenger,  I  do  give,  devise  and  bequeath  all  the  rest,  residue  and 
remainder  of  my  estate,  both  real  and  personal  of  whatever  name 
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and  nature  and  wheresoever  the  same  may  be  situate;  unto  all 
of  my  grandchildren^  who  shall  survive  mO;  in  fee  simple,  ahso* 
Intely  and  forever,  equally  share  and  share  alike,  and  I  direct 
my  said  trustee  to  pay  over  the  share  of  each  grandchild  as  soon 
as  they  arrive  at  the  age  of  twenty-one  years. 

^'  Fif  tL  In  the  event  of  the  death  of  any  of  my  grandchildren 
before  they  arrive  at  the  age  of  twenty-^ne  years  leaving  lawful 
issue,  him  or  her  surviving,  it  is  my  will  that  such  lawful  issue 
shall  receive  the  share  that  their  parent  would  have  taken  if 
living;  in  the  event  of  the  death  of  any  of  said  grandchildren 
before  they  arrive  at  the  age  of  twenty-one  years  without  lawful 
issue,  him  or  her  surviving,  it  is  my  wiU  that  in  such  event,  the 
share  of  the  one  so  dying  without  lawful  issue  as  aforesaid,  shall 
go  and  be  distributed  among  my  surviving  grandchildren  equally 
share  and  share  alika'' 

The  decedent  left  him  surviving,  interested  in  his  will,  the 
daughter  named  in  the  third  paragraph  and  the  grandchildren, 
!Alvina  Herrmann  and  William  Scherzenger.  The  daughter 
died  May  25,  1909.  Alvina  Herrmann  was  twenty-one  years 
old  at  the  inception  of  this  proceeding.  William  •Scherzenger  is 
Btill  an  infant 

The  sole  question  is  whether  or  not,  as  to  on^-half  of  the  estate 
payable  to  William  Scherzenger  as  soon  as  he  arrives  at  the  age 
of  twenty-one  years,  the  trust  shall  prevail  until  he  attains  the 
eaid  age  or  shall  sooner  die. 

There  was  a  sound  trust  for  the  benefit  of  Ottilie  Scherzen- 
ger  during  her  life,  and  for  that  period  the  trustee  held  the  l^gal 
estate.  This  trust  once  instituted  could  not  cease  upon  the  death 
of  the  life  tenant,  unless  at  that  time  there  was  a  person  who  had 
tiie  right  to  immediate  ownership  and  possession. 

One-half  of  the  fund  is  liberated  from  the  trust,  for  there  is 
la  petrson  entitled  to  that  portion.  As  to  the  other  one-half,  there 
is  no  such  person,  since,  if  it  be  paid  to  anybody,  it  may  turn  out 
to  have  been  paid  to  the  wrong  person.  Unless  the  trust  beyond 
the  first  life  is  invalid,  the  fimd  must  remain  in  the  hands  of 
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ihe  trustee  until  William  fihall  attain  Ms  majority  and  become 
entitled  to  receive  the  principal  fmid  or^  npon  Ids  earlier  deatli, 
it  be  determined  that  the  payment  shall  be  made  to  his  lawful 
issue  or  to  the  grandchild  who  shall  then  survive  him. 

It  is  sought  to  bring  this  trust  within  the  rule  that  the  dispo- 
sition of  property  to  one  in  trust  for  another  is  invalid  if  it  be 
intended  that  the  beneficiary  shall  have  the  right  both  to  posses^ 
sion  and  profits  (Real  Prop.  Law,  §  73 ;  Snedeker  v.  Oongdon^ 
41  App.  Div.  434) ;  but  the  disposition  in  this  case  is  to  one 
grandchild  in  one  event  and  to  another  in  the  alternative^  and 
cannot  be  controlled  by  a  statute  clearly  limited  to  a  passive 
trust  for  a  person  intended  to  have  the  Whole  and  absolute  use. 

The  trust  is  attacked  upon  the  further  claim  that  it  provides 
for  an  accumulation  of  income  which,  though  primarily  for  the 
infant  William  Scherzenger,  during  minority,  may  possibly  be 
for  the  benefit  of  a  surviving  grandchild  who  is  adult  There  is 
no  express  requirement  that  the  income  shall  be  accumulated^ 
and  the  mere  fact  that  there  is  no  disposition  of  the  income  by 
the  terms  of  the  will  cannot  impose  upon  the  testator's  scheme  a 
feature  which  would  result  in  its  destruction. 

If  the  trust  be  otherwise  valid,  the  rents  instead  of  accumulate 
ing  would  go  to  ^^  the  person  presumptively  entitied  to  the  next 
eventual  estate ; "  and  the  will  is  to  be  regarded  as  if  it  em* 
bodied  a  direction  to  that  effect  Smith  v.  Farmer  Type  Found- 
ing Co.,  1ft  App.  Div.  438,  444. 

Under  this  view  the  one-balf  is  to  be  held  somewhere  in  sus- 
pense until  its  ultimate  owner  shall  be  determined  by  the  deaiit 
or  majority  of  William,  and;  in  the  meantime,  the  income  is  to 
be  paid  to  him.  By  whom  can  this  fund  be  held  pending  this 
determination,  unless  it  shall  remain  in  the  hands  of  the  trustee 
under  tihe  trust  to  pay  the  income  ? 

The  decree  of  distribution  should  accordingly  provide  that^ 
as  to  one-half  of  the  residue,  it  shall  be  held  and  administered  by 
the  trustee  and  its  income  paid  to  William  Scherzenger. 

Decreed  accordingly. 
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Matter  of  tlie  Probate  of  the  Nuneapative  Will  of  Geobgs 

CVOoKiroB,  Deceased. 

{Surrogate's  Court,  Kings  County,  Deoemher,  1909.) 

WlUJB:  THB  IBBTAJODrrABT  mSTBUlCKNT  OB  ACT — JoilVT  OB  KUTUAI*  lOTK- 
OUPAHYE  OB  lOBEIGN  WILLS — NUKCUPATIVE  WILLS — WhEN  ALLOWABLE 
OB  PBOPEB;  ETIDENCB  AS  TO  MABllTO  OF  NUNCXTFATTVE  WIIL:  PbOBATV 
BBTABUSHlfENT    AJfTD    ANHULKENT — ^PBOBATB — PbOCEDUBE — ^PeHTIOK — 

SuirificiEwoT  or  petition  vob  fboof  or  nxtncupative  will. 

A  mariner  at  sea  may  orally  make  an  effectual  disposition  of  his 
personal  estate  which  shall  have  full  testamentary  effect,  and,  besides 
testamentary  capacity  and  freedom  ffom  restraint,  the  only  essentiala 
are  that  the  act  shall  be  performed  with  testamentary  intent  and 
shall  be  sufficiently  explicit  and  intelligible  to  permit  a  finding  of  ita 
purport  and  scope,  and  that  its  execution  be  proved  by  at  least  two 
witnesses. 

A  resident  of  this  State  who  was  chief  engineer  of  a  steamship  then 
upon  the  high  seas  and  within  two  days  of  port,  while  confined  to  his 
room  from  a  particular  seizure  of  a  chronic  malady,  after  stating  to 
the  master  and  the  first  officer  of  the  ship  that  he  was  afraid  "this 
was  going  to  be  a  very  bad  spell  for  him  "  said  that  if  anything  hap- 
pened to  him  ereiything  was  to  go  to  his  daughter  LUde,  and  these 
facts  are  proved  by  the  testimony  of  both  the  master  and  the  first 
officer  of  the  ship,  the  execution  of  a  nuncupative  will  is  established, 
though  the  testator  afterwards  recovered  sufficiently  to  return  to  duty 
on  board  ship,  but  a  few  days  later,  having  landed,  died  while  proceed* 
ing  to  his  home. 

Sickness,  while  not  necessary  to  the  validity  of  the  execution  of  a 
nuncupative  will,  afforded  ground  for  believing  that  the  act,  which 
might  not  have  had  testjuneniary  meaning  if  done  in  health,  assumed 
the  gravity  and  significance  of  a  will  when  done  by  one  confronted  l^ 
deaths 

The  petition  for  probate  need  not  allege  the  words  and  phrases  in- 
tended to  be  proved  as  the  will  of  the  decedent  as  the  only  requirement 
of  the  Code  is  that  a  petition  for  probate  shall  describe  the  will  pro- 
pounded. 

Proceeding  upon  the  probate  of  a  will. 

Thomas  Costigan  and  Denis  A.  Spellisey,  for  proponent; 
CSiarles  H.  Eelly,  for  public  administrator^  as  adminiBtrator  of 
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the  estate  of  G^rge  O'Connor,  deceased ;  M.  Y.  Domey,  special 
guardian,  for  unknown  heirs  at  law  and  next  of  kin. 

ExTOHAM,  S. — ^The  proponent  alleges  that  the  decedent  made 
en  oral  or  nuncupative  will  which  should  be  admitted  to  pro- 
bate. 

There  is  no  case  in  the  history  of  this  court  in  which  a  like 
will  has  been  propounded  and  modem  instances  of  nuncupatioa 
are  rare.    Still,  the  rules  are  plain. 

The  common  law  permitted  nuncupative  dispositions  and  its 
principles  are  still  alive,  save  so  far  as  they  are  affected  by  statu- 
tory provisions,  as  follows: 

(a)  **  'No  nuncupative  or  unwritten  will,  bequeathing  per- 
sonal estate,  shall  be  valid,  unless  piade  by  a  soldier  while  in 
actual  military  service  or  by  a  mariner,  while  at  sea."  Dece- 
dent's Estate  Law,  §  16. 

(b)  ^'  Before  a  nuncupative  will  is  admitted  to  probate^  its 
execution  and  the  tenor  thereof  must  be  proved  by  at  least  two 
witnesses."    Code  Civ.  Pro.,  §  2618. 

The  cases  on  the  subject  are:  Hubbard  v.  Hubbard,  8  N. 
T.  196 ;  Prince  v.  Hazelton,  20  Johns.  402 ;  Matter  of  Thomp- 
son, 4  Bradf .  154 ;  Matter  of  Gwin,  1  Tuck.  44. 

And  the  antiquarian  will  find  the  development  of  the  law 
touching  nuncupative  wills  in  the  following  books:  Jessup's 
Surr.  Pr.  (3d  ed.),  §  305;  1  Jarman  Wills,  *79;  30  Am.  & 
Eng.  Ency.  of  Law,  560,  et  seq.;  Page  Wills,  §  232;  ChapL 
Wills,  429;  Bood  Wills,  §  228. 

From  these  authorities  it  may  be  derived  that  a  mariner  at 
sea  may  orally  make  an  effectual  disposition  of  his  personal  es- 
tate which  shall  have  full  testamentary  effect,  and  that,  in  addi- 
tion to  the  general  rules  regarding  testamentary  capacity  and 
freedom  from  restraint,  the  only  essentials  are  that  the  act 
shall  be  performed  with  testamentary  intent  and  shall  be  suffi- 
ciently explicit  and  intelligible  to  permit  a  finding  of  its  pur- 
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port  and  scope,  and  tliat  its  execution  must  be  proved  by  at 
least  two  witnesses. 

Tbou^  at  common  law  the  requirement  was  finally  de- 
yeloped;  even  before  the  Statute  of  Frauds  (29  Car.  II,  chap. 
3),  that  the  nuncupative  transaction,  to  be  effectual,  should  or- 
dinarily be  made  in  the  last  sickness  and  in  prospect  of  death, 
there  is  no  trace  that  this  requirement  even  applied  to  soldiers 
in  actual  service  or  sailors  at  sea,  and  certainly  there  is  none 
to  show  that  it  now  applies  to  tbem. 

Before  the  enactment  of  29  Car.  II,  soldiers  and  mariners 
were  regarded  as  a  favored  or  privileged  class  of  testators ;  and 
there  was  no  suggestion  that  their  right  to  make  an  oral  testa- 
ment when,  in  one  case,  upon  actual  military  service  or,  in  the 
other  case,  at  sea  was  dependent  upon  illness  or  fear  of  death 
therefrom.  Indeed,  it  is  quite  obvious  that  tbe  fear  of  death 
which  was  supplied  by  sickness  in  the  case  of  those  who  made 
oral  wills  at  home  was  sufficiently  furnished,  in  the  case  of 
sailors  or  soldiers,  by  the  perils  of  the  sea  or  the  presence  of  the 
onemy. 

The  act  referred  to  placed  restrictions  upon  nuncupation, 
but  only  upon  the  express  provision  that  ^^  Any  soldier  being 
in  actual  military  service,  or  any  mariner  or  seaman,  being  at 
tea,  may  dispose  of  his  movables,  wagons  and  personal  prop- 
erty as  he  or  they  might  have  done  before  the  making  of  this 
act'' 

This  was  the  state  of  the  English  law  at  the  time  of  the 
colonization  of  Kew  York,  and  there  has  been  no  statutory  ex* 
ception  engrafted  thereon.  The  English  statute  referred  to 
was  almost  literally  reproduced  in  the  earlier  statute  in  this 
State  regarding  wills. 

It  seems  clear,  therefore,  that  the  oral  will  of  the  soldier  or 
sailor  may  be  valid,  whether  or  not  the  same  was  made  in  the 
last  sickness.  While  there  is  no  express  authority  to  this  effect 
in  this  State,  the  rule  is  clearly  stated  by  Mr.  Surrogate  Brad* 
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ford,  though  obiter,  in  the  Thompson  case,  supra,  in  the  words 
following:  ^'  As  well  because  the  wills  of  soldiers  and  marin- 
ers were  excepted  from  the  operation  of  the  provisions  of  tfaa 
Statute  of  Frauds,  as  for  the  reason  and  ground  of  the  excep- 
tion, and  the  peculiar  character  of  the  military  testament^  it 
was  never  held  requisite  that  these  nuncupations  should  be  made 
during  the  last  sickness.'' 

In  submitting  to  this  view  it  may  well  be  remarked  that  its 
dangerous  effect  is  that  a  mariner's  oral  will,  once  made  at  sea, 
may  remain  for  his  lifetime  and  may  be  proved  by  the  mouth 
of  two  witnesses,  however  long  after  the  event  and  however 
ample  the  testator's  opportunities  for  a  deliberate  statutory 
will  may  have  been  in  the  meantime. 

In  the  case  at  bar  there  is  no  insincerity,  interest  or  other 
feature  attaching  to  the  witnesses  to  the  transaction  in  question 
which  impairs  either  their  personal  worth  or  the  intrinsic  credi- 
bility of  their  story.  It  afiSrmatively  appears  that  the  testator 
was  in  the  full  possession  of  his  faculties  and  that  he  was  under 
no  restraint.  The  circimistances  of  the  act  alleged  as  his  will 
were  as  follows: 

The  testator  was  the  chief  engineer  of  the  steamship  Dor(h 
thy,  then  upon  the  high  seas,  within  two  days  of  the  port  of  her 
destination.  He  was  a  resident  of  the  State  of  Kew  York.  He 
had  a  chronic  malady  and  its  nature  and  fatal  tendencies  had 
been  stated  to  him  by  his  physician. 

At  the  time  in  question,  he  wi(s  suffering  from  a  particular 
seizure  which  was  an  event  and  development  of  his  established 
ailment.  He  was  confined  to  his  room,  though  he  afterwards 
recovered  sufficiently  to  return  to  duty  on  board  ship,  and  a  few 
days  later,  having  landed,  he  died  on  the  cars  while  proceeding 
to  his  home. 

The  witnesses  by  which  it  is  sought  to  prove  the  execution 
and  tenor  of  the  will  are  the  master  and  the  first  officer  of  the 
ship. 
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The  f onner  testifies  that  in  the  presence  of  the  first  officer 
and  himself  the  deceased  said  that  ^^  he  was  afraid  that  this 
was  going  to  be  a  very  bad  spell  for  him;  he  was  afraid  that 
something  wonld  happen  to  him.'' 

The  witness'  further  statement  is:  ^^  We  asked  him  if  there 
was  anything  we  could  do  in  case  he  did  not  get  over  it;  he 
said  ^  No,  except  that  everything  I  have  belongs  to  my  daugh- 
ter.' "  Q.  ''  Did  he  mention  her  name  ? "  ^^  Yes,  my  daugh- 
ter Lizzie. ' 

On  later  examination  the  captain  says  of  the  words  of  the 
deceased  on  the  same  occasion,  '^  I  think  he  said,  '  Everything 
I  have  is  going  to  my  daughter '  or  '  I  want  my  daughter  to  get 
everything  I  have.' " 

The  first  officer,  now  the  master  of  the  steamship  WUhel' 
mina,  testifies  that,  on  the  occasion  described  by  the  first  wit- 
ness, the  captain  and  he  were  both  present  when  the  testator 
said  '^  that  if  anything  happened  to  him  everything  was  to  go 
to  his  daughter  liz." 

In  a  different  version  of  the  same  conversation  he  again  says 
of  the  deceased,  '^  He  told  us  that  if  anything  happened  to  him 
all  he  has  goes  to  his  daughter  Liz.  He  told  me  and  Capt.  Mc- 
Donald that,  if  anything  happened  to  him,  everything  was  to 
go  to  his  daughter." 

The  proponent  was  the  stepdaughter  of  the  deceased  and  was 
nndoubtedly  nominated  by  the  use  of  the  words  '  Liz,"  "  Liz- 
zie "  and  "  my  daughter."  The  deceased  left  no  widow  or  as- 
certainable next  of  kin,  and  the  controversy  in  this  proceeding 
is  between  the  stepdaughter  and  the  State  of  Kew  York.  The 
decedent  left  no  real  estate. 

The  only  apparent  question  is  whether  or  not  the  deceased, 
when  he  employed  the  words  described  by  the  witnesses,  made 
his  declaration  with  testamentary  purpose  and  deliberation. 
''  It  should  be  borne  in  mind,  that  as  well  the  testator  as  all  of 
the  witnesses  were  seamen,  and  were  undoubtedly  acquainted 
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with  the  rights  of  mariners  in  regard  to  making  their  wills."^ 
Hubbard  v.  Hubbard,  8  N.  Y.  196,  202, 

The  findiTig  must,  therefore,  be  either  that  he  thought  he  was 
making  a  vain  and  useless  utterance  or  that  he  invested  his  act 
with  all  the  solemnity  and  purpose  of  a  wilL  Sickness  may  not 
be  necessary  to  the  validity  of  the  transaction,  but  it  affords 
ground  for  believing  that  the  act  which  might  not  have  had 
testamentary  meaning,  if  done  in  health,  assumed  the  gravity 
and  significance  of  a  will  when  done  by  one  who  confronted 
death. 

There  is  satisfactory  evidence  that,  on  the  4th  day  of  Janu- 
ary, 1909,  this  testator,  while  a  mariner  at  sea,  made  his  nun- 
cupative last  will  and  testament  by  which  he  bequeathed  to 
Elizabeth  Hughes  all  the  personal  estate  of  which  he  mi^t 
die  possessed. 

The  motion  made  in  behalf  of  the  State  that  the  petition  be 
clismissed,  on  the  ground  that  it  does  not  allege  the  words  and 
phrases  intended  to  be  proved  as  the  will  of  the  decedent,  is 
denied.  The  only  requirement  of  the  Code  is  that  a  petition 
for  probate  shall  describe  the  will  propounded  (Code  Civ.  Pro., 
§  2614),  and  this  is  sufficiently  done  in  this  proceeding. 

The  dictum  in  Bedfield's  Law  and  Practice  (§  242),  that  the 
petition  should  set  forth  ^^the  particular  words  or  language 
which  it  is  proposed  to  establish  as  a  will,''  is  not  supported  by 
any  authority  cited  by  counsel  or  discovered  by  the  court ;  and 
it  cannot  be  taken  to  impose  upon  the  requirement  of  the  Codey 
§  2614,  any  more  than  its  ordinary  meaning. 

The  will  is  regarded  as  established  and  may  be  admitted  U> 
probate  upon  findings  setting  forth  the  tenor  thereof. 

Decreed  accordingly. 
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Matter  of  the  Estate  of  Alfred  Gii^man^  Deceased. 

{Surrogat^a  Court,  SuUivan  County,  Decemler,  1909.) 
Wills — ^Thb  tbstamentabt  jubtrvmsst  ob  aot — ^Revocation  and  altxba- 

nON — ^RlOHT  10  XEVOKK  OB  ALTBB  All D  HOW  AOOOMPUSmED— InTKNTIOII 
SHOWlf  BT  EZSCUnON  OF  SKOOND  WIIX^ 

A  will  containing  no  revocation  dauBe  revokes  all  prior  wills  of  ths 
testator  if  it  is  inconsistent  therewith  and  disposes  of  his  entire  estate. 

Where  a  testator  who  was  a  resident  of  this  State,  having  duly 
executed  his  last  will  therein,  afterward  executed  another  will,  while 
temporarily  sojourning  in  another  State  where  he  had  large  real  estate 
holdings,  which  disposes  of  his  entire  estate  and  clearly  shows  that 
his  intention  was  to  have  it  supersede  and  take  the  place  of  the  former 
will,  the  former  will  be  deemed  impliedly  revoked  by  the  later  will, 
though  the  later  will  contained  no  revocation  clause  and  named  no 
executor. 

ProoeedingB  upon  the  probate  of  a  wilL 

0.  E.  &  S.  M.  Cuddebacky  for  proponent  of  1890  will ;  Wm. 
Pinknej  Hamilton^  Jr.,  for  heirs  and  next  of  kin;  George  H. 
Smithy  for  certain  legatees ;  George  L.  Cooke,  for  certain  lega- 
tees ;  WilUam  B.  Niven,  for  Charles  H.  Gilman. 

EooaA,  S. — On  the  8d  day  of  February,  1909,  Alfred  Gil- 
man  died  in  the  city  of  New  York,  being  at  the  time  of  his 
death  a  resident  of  the  county  of  Sullivan,  N.  Y.  On  the  16th 
day  of  Februaiy,  1909,  Charles  F.  Van  Inwegen  of  the  city 
of  Port  Jervis,  N.  Y.,  filed  in  the  office  of  the  surrogate  of  the 
county  of  Sullivan  an  instrument  purporting  to  be  the  last  will 
and  testament  of  Alfred  GKlman,  deceased,  dated  March  30^ 
1890,  accompanying  which  was  a  petition  praying  for  the  pro- 
bate of  said  will. 

On  the  17th  day  of  February,  1909,  William  P.  Hamilton, 
Jr.,  as  attorney  for  the  heirs  and  next  of  kin  of  the  said  Alfred 
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Gilman,  deoeafled,  also  filed  a  petition  in  the  Surrogate's  Oourt 
of  the  county  of  Sullivan,  praying  for  the  probate  of  a  paper 
purporting  to  be  the  last  will  and  testament  of  Alfred  Gilman^ 
deceased;  dated  the  31st  day  of  March,  1894.  Said  will  had 
previously  been  filed  in  the  surrogate's  office,  it  having  be^i 
transmitted  from  the  office  of  the  County  Court  of  the  county 
of  Milkaukee  in  the  State  of  Wisconsin,  in  pursuance  of  an  or- 
der of  the  Milwaukee  County  Court^  in  a  proceeding  instituted 
in  said  court  to  have  said  will  removed  from  Wisconsin  to  the 
Sullivan  county  surrogate  for  probate.  To  the  probate  of  the 
will  offered  by  Charles  F.  Van  Inwegen,  dated  March  30, 
1890,  objections  were  filed  by  all  of  the  heirs  and  next  of  kin 
of  said  deceased.  To  the  probate  of  the  will  dated  March  31, 
1894,  objections  were  filed  by  Charles  F.  Van  Inwegen,  the 
said  Van  Inwegen  being  named  in  the  will  dated  March  80, 
1890,  as  executor.  The  matter  coming  on  for  a  hearing  before 
the  eurrogate,  an  order  was  entered  on  the  12th  day  of  April, 
1909,  requiring  that  the  proceedings  for  the  probate  of  said 
respective  papers  purporting  to  be  the  last  wills  of  said  Alfred 
Oilman,  deceased,  be  consolidated,  and  that  all  testimony  taken 
therein  be  considered  as  applying  to  each  of  said  wills. ' 

For  the  purpose  of  convenience  in  referring  to  these  papers, 
I  shall  designate  them  as  the  will  of  1890  and  the  will  of  1894. 
Both  of  these  instruments  appear  to  be  perfect  and  complete 
wills,  duly  executed  and  regularly  attested  according  to  statute^ 
The  1890  will  was  drawn  at  Port  Jervis,  N.  T.,  on  the  day  it 
bears  date,  by  Mr.  Cuddeback,  an  attorney  standing  high  in  his 
profession.  It  was  carefully  prepared  in  accordance  with  the 
requirements  of  the  statute  of  this  State.  The  1894'  will  was 
drawn  in  the  city  of  Milwaukee,  Wis.,  where  Mr.  Oilman  was 
temporarily  sojourning.  Mt.  Oilman  had  large  real  estate 
holdings  in  Wisconsin  and  Michigan,  and  from  the  testimony 
in  this  proceeding  it  is  evident  he  had  frequent  occasion  to  em* 
ploy  attorneys  to  look  after  his  many  and  varied  interests  there. 


MATTER  OF  QILBIIAIT.  827 

The  1894  will  was  drawn  by  a  Milwaukee  attorney  who  had 
been  retained  by  Mr.  Oilman  and  who  clearly  was  a  most  repu- 
table attorney,  enjoying  a  large  practice  and  who,  doubtless, 
was  familiar  with  the  statute  in  reference  to  the  requirements 
of  the  drawing  of  wills.  This  will  of  1894  has  no  revocation 
clause.  Evidence  has  been  offered  by  attorneys  now  practicing 
at  the  Wisconsin  bar  as  to  the  law  in  Wisconsin,  at  the  date  of 
its  execution,  in  regard  to  implied  revocation;  and  the  Wis- 
eonsin  statute  has  also  been  offered  in  evidence  regarding  the 
Statute  of  Wills.  Wise  Stat.,  1898,  §  2290 ;  Matter  of  Fisher, 
4  Wise.  254. 

With  both  wills  properly  established,  the  next  question  is 
whether  the  will  of  1894  revokes  the  will  of  1890. 

The  law  on  the  question  of  implied  revocation  is  clearly  set- 
tled in  this  State,  where  a  will  containing  no  revocation  clause 
revokes  all  prior  wills,  if  it  is  inconsistent  with  them  and  if  it 
disposes  of  the  entire  estate.  Does  the  will  of  1894,  therefore, 
dispose  of  the  entire  estate  of  Alfred  Oilman,  deceased  ?  If  it 
does  and  if  it  is  inconsistent  with  the  4890  will,  then  it  follows 
that  the  will  of  1894  should  be  admitted  to  probate,  regardless 
of  the  fact  that  there  is  no  revocation  clause. 

In  construing  testamentary  dispositions,  the  law  endeavors 
to  get  at  the  intention  of  the  testator  and  by  a  careful  and  pains- 
taking analysis  of  the  instrument  to  reach  such  a  conclusion 
as  in  the  opinion  of  the  court  was  desired  by  the  testator.  It 
is  the  duly  of  the  court,  in  the  examination  of  testamentary  in- 
strument, to  give  such  construction  as  will  effectuate  the  inten- 
tion of  the  testator.    Tilden  v.  Oreene,  130  K  Y.  89. 

The  rule  runs  throng  all  the  law  that,  where  a  will  has 
been  carefully  executed  under  the  solemnity  of  the  statute, 
courts  should  closely  scan  it  and  not  allow  a  testator's  last  wishes 
regarding  his  property  to  be  nullified,  if  from  the  context  his 
intention  can  be  understood  In  Matter  of  Campbell,  Judge 
Gray  says :    ^'  The  object  of  the  Statute  of  Wills  is  to  effectuate 


828     SUEEOGATE'S  OOUKT  BEPOBTS. 

that  which  is  proved  to  be  the  last  will  of  the  deceased."  In 
the  Vanderburgh  case,  Jndge  Parker  says :  ''A  will  should  be 
so  eonstroed  as  to  cany  out  the  intention  of  the  testator  unless 
some  positive  role  contravenes."  It  is  insisted,  on  the  part  of 
the  proponents  of  the  1890  will,  that  there  is  no  entire  incon- 
sistency in  the  two  wills  and  that  both  instroments  should  bo 
allowed  probate;  that^  if  a  part  of  the  estate  of  the  testator  is 
disposed  of  and  there  is  no  clause  of  revocation,  then  the  will 
only  revokes  a  former  will  in  so  far  as  it  is  inconsistent  It  is 
a  revocation  pro  tanto.  It  is  very  clear  that  Alfred  Oilman 
did  not  intend  to  die  intestate. 

The  court  in  Henderson  v.  Henderson,  113  K".  T.  16,  says: 
'^  Courts  should  endeavor  by  every  reasonable  intendment,  and 
by  a  liberal  construction,  to  sustain  a  testamentary  disposition 
of  property  when  in  so  doing  they  give  actual  and  just  effect 
to  the  testator's  purpose."  A  will  may  operate  as  a  revocation 
of  a  former  testamentary  instrument  where  there  is  an  incon- 
sistent disposition  of  the  previously  devised  property.  1  Jar- 
man  Wills,  184. 

It  is  unnecessary  to  elaborate  further  on  this  legal  proposi- 
tion,  or  to  cite  other  authorities  in  support  of  it. 

Now,  let  us  look  at  the  conditions  existing  at  the  time  the 
1894  will  was  executed.  The  deceased  was  at  that  time  in 
Saint  Joseph's  Hospital,  Milwaukee,  Wis.,  where  he  was  being 
treated  for  some  ear  trouble. 

There  is  no  question  raised  by  the  evidence  but  that  the  de- 
ceased was  of  sound  and  disposing  mind  and  fully  able  and 
competent  to  dispose  of  his  estate ;  and  it  is  most  natural  to  im- 
agine that,  during  the  time  of  his  enforced  stay  in  the  hospital, 
where  he  had  leisure  to  consider  the  large  property  interests 
which  he  owned,  the  subject  of  the  disik)sition  of  the  same 
should  be  one  for  him  to  carefully  decide  upon. 

Therefore,  it  was  no  more  than  to  be  expected  that^  having 
settled  in  his  own  mind  how. he  wished  to  dispose  of  his. prop- 
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ertj,  he  ahould  send  for  his  attorneys  and  hare  his  will  legally 
prepared.  Whether  Mr.  Qibnan  knew  anything  about  a  revoca* 
tion  clanse  or  not  is  not  for  us  to  say,  but  he  had  placed  the 
drawing  of  the  will  in  the  hands  of  a  reputable  attorney  and^ 
having  done  so,  expected  a  legal  document  to  be  prepared  for 
him  to  execute.  There  is  nothing  in  the  evidence  to  show  that 
the  1890  will  was  referred  to  in  any  particular  by  Mr.  Oilman 
in  the  preparation  of  the  1894  will.  Four  years  had  passed 
since  the  1890  will  was  drawn  and  many  and  great  changes 
had  taken  place.  Under  the  1890  will  the  deceased  left  a  legacy 
of  $10,000  to  Margaret  Eelley.  In  the  1894  will  this  legacy 
was  reduced  to  $5,000.  It  is  very  clear  that  he  did  not  intend 
to  leave  her  $15;000,  but  rather  to  reduce  her  legacy  from  $10,* 
000  to  $5,000.  Again,  in  the  1890  will  he  gives  to  his  wife, 
Mary  Oilman,  $50,000.  In  the  1894  will  he  leaves  nothing  to 
her,  for  the  reason  that  she  had  died  after  the  date  of  the  1890 
wiU,  and  prior  to  the  execution  of  the  1894  will. 

It  is  noticeable  that,  when  the  second  will  was  drawn,  Mary 
Oilman  having  died,  the  deceased  left  legacies  to  various  mem- 
bers of  her  family,  that  is,  the  Boyd  family.  Further,  there  are 
five  persons  named  in  the  first  will,  to  wit :  Andrew  Campbell, 
John  Murran,  Samuel  Johnson,  John  Lanigan  and  Henry 
Lanigan,  who  are  not  referred  to  in  the  1894  will.  When  the 
1890  will  was  executed,  these  men  were  in  Mr.  Oilman's  em* 
ploy  in  Forestburgh,  this  county.  In  1894  Mr.  Oilman  had 
left  Forestburgh,  having  given  up  his  business  there  and  gone 
to  Milwaukee.  His  interests  were  then  mainly  in  Wisconsin 
and  Michigan.  When  the  first  will  was  drawn,  at  Port  Jervis, 
he  doubtless  had  a  desire,  that  as  faithful  employees,  these  men^ 
Campbell,  Murran,  Johnson  and  Lanigan,  should  receive  some- 
thing from  his  bounty. 

If  I  recall  the  evidence  correctly  he  had  given  all  of  them 
sums  of  money  on  various  occasions,  and  to  Lanigan's  memory 
(who  had  died  subsequently  to  the  1890  will)  he  had  erected  a 
monument. 
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It  is  a  noticeable  fact  that  John  Calhoun,  to  whom  $lyOO(> 
was  left  in  the  1890  will,  was  also  a  beneficiary  under  the  18M 
will  in  the  same  amount  Clearly  the  testator  did  not  intend  to 
give  Oalhoun  $2,000 ;  and  his  selection  of  Calhoun  from  those 
^mployees^  formerly  named,  would  indicate  that  he  thought  he 
was  making  a  new  will  which  would  take  the  place  of  any  prior 
will,  and  that  Calhoun  was  the  only  one  of  his  old  employees 
whom  he  desired  to  share  in  his  estate.  Furthermore,  the  1894 
will  disposed  of  his  property  mainly  to  those  who  were  of  his 
kin  and  who  would  naturally  be  the  objects  of  his  bounty,  his 
three  sisters  being  named  as  his  residuary  legatees. 

The  will  of  1894  is,  therefore,  inconsistent  with  the  1890 
will  and  clearly  shows  that  the  intention  of  the  testator  was  to 
have  it  supersede  and  take  the  place  of  the  former  wilL  It 
also  provides  for  the  disposition  of  the  entire  estate.  The  fact 
that  the  1894  will  names  no  executor  has  no  bearing  whatever 
on  its  validity. 

In  Austin  v.  Oakes,  117  N.  Y.  698,  the  court  says :  "  Where 
provisions  are  repugnant  it  is  our  duty  to  preserve  the  paror 
mount  intention  of  the  testator  at  the  expense  even  of  some 
subordinate  particulars/*  See  Taggert  v.  Murray,  53  N.  T. 
233. 

There  is  no  mistaking,  after  a  careful  examination  of  all  the 
evidence  and  of  the  will  of  1894,  that  the  paramount  intention 
of  the  testator  was  to  have  that  will  revoke  all  former  wills.  It 
is  the  duty  of  courts  to  guard  well  the  wishes  of  decedents  and 
to  see  that  they  are  faithfully  carried  out 

The  authorities  cited  by  counsel  have  been  carefully  ex- 
amined by  me  and,  after  an  earnest  endeavor  to  construe  these 
two  instruments  in  order  to  effectuate  the  intention  of  the  testa- 
tor, I  have  reached  the  conclusion  that  the  will  of  1894  should 
be  admitted  to  probate  and  I  deny  probate  to  the  1890  wilL 

Let  a  decree  be  entered  accordingly. 
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Matter  of  the  Application  of  Edwin  E.  Higoins^  to  Bievoke  the 
Letters  of  Administration  of  GbsBTBUDs  S.  Shabp,  Other- 
wise Known  as  Gsetbitdb  S.  Higoins,  as  Administratrix  of 
Thomas  C.  Hjgoins,  Deceased. 

{Swrrogate^M  Court,  Kmg9  Oownty,  December,  1909.) 

JtmsDionoN — Natdbs   ajsd   EsaatiAia    in    obitebal — ^F&esuicptions — 
Effect  or  bbcixals  nr  juDOMXirr. 

Where,  upon  petition  to  remove  an  administratrix  from  office  upon 
the  ground  that  at  the  time  of  her  marriage  to  the  intestate  she  was 
the  wife  of  another,  she  answers  that  at  the  time  of  her  marriage  to 
decedent  she  had  obtained  a  divorce  from  her  former  husband  in  a 
court  of  competent  Jurisdiction  in  Ohio,  a  recital  in  the  judgment 
entered  in  that  action  that:  ''The  defendant  haying  been  legally 
summoned  by  publication  and  having  failed  to  appear,  the  court  find 
the  defendant  in  default  for  answer  or  demurrer  to  said  petition  and 
find  that  the  all^ations  thereof  are  confessed  by  him  to  be  true,"  is 
to  be  construed  as  equivalent  to  a  statement  that  the  defendant  had  at 
no  time  appeared  in  said  action  prior  to  the  rendering  of  the  judg- 
ment; and  against  such  statement  in  the  judgment  a  stipulation,  made 
part  of  the  record,  subscribed  1^  an  attorney  for  the  defendant,  ac- 
knowledging service  of  a  notice  in  said  action,  has  no  force  as  an 
appearance;  and,  the  court  having  acquired  no  jurisdiction  of  the 
person, of  the  defendant,  the  letters  of  administration  should  be  re- 
voked. 

Application  to  revoke  letters  of  administration. 

Sparks  &  Fuller^  for  petitioner;  Jay  &  Smith,  for  adminis- 
tratrix. 

EjEtohah^  & — This  is  an  application  to  revoke  the  letters 
of  the  administratrix  on  the  ground  that,  at  the  time  of  her 
marriage  to  the  intestate,  she  was  the  wife  of  another  then 
living. 

The  answer  of  the  administratrix  is  that  at  the  time  of  her 
marriage  to  the  decedent  she  had  obtained  a  divorce  from  her 
former  husband  in  a  court  of  competent  jurisdiction  in  Ohio. 
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The  question  upon  which  this  application  depends  is  whether 
or  not  in  the  action  for  the  divorce  there  waS;  in  behalf  of  the 
defendant  therein  (the  former  husband) ,  such  appearance  as 
would  give  to  the  court  jurisdiction  over  his  person. 

In  that  action  the  defendant  was  served  bj  publication  and 
made  default  in  pleading.  Thereaf ter^  and  at  a  time  whea 
otherwise  the  court  had  no  jurisdiction  of  the  defendant's  per- 
SOU;  the  following  instrument  was  made  a  part  of  the  record 
of  the  court  in  this  action: 

'^  Service  of  the  above  notice  is  acknowledged  and  proof  of 
the  official  character  of  the  officer  before  whom  the  said  deposi- 
tions may  be  taken  is  by  agreement  waived^  also  all  exceptions 
as  to  time. 

"  Done  this  15th  day  of  June,  1892. 

"  Frbdbbick  W.  Shabp  by  John  Ain>BEW8  his 

attorney. 
"  John  Andbews^  attorney  for  defendant" 

The  paper  last  quoted  referred  to  a  notice  that  depositions 
would  be  taken  to  be  used  as  evidence  in  the  trial  of  the  cause; 
and  the  defendant,  in  whose  behalf  this  instrument  was  signed, 
has  testified  in  the  present  proceeding  that  the  attorney  who 
thus  signed  in  his  behalf  was  retained  by  him  to  appear  for  him 
in  the  action  in  question. 

The  judgment  entered  in  that  action  contained  the  recital: 
''The  defendant  having  been  legally  summoned  by  publication 
and  having  failed  to  appear,  the  court  find  the  defendant  in  de* 
fault  for  answer  or  demurrer  to  said  petition  and  find  that  th» 
allegations  thereof  are  confessed  by  him  to  be  true." 

Whatever  might  otherwise  be  the  significance  of  the  stipula* 
tion  signed  in  the  defendant's  name,  it  can  have  no  force 
against  the  declaration  contained  in  the  judgment  that ''  the  de- 
fendant has  failed  to  appear."  It  can  scaioely  be  said  that  the 
words  ''  having  failed  to  appear  "  are  susceptible  of  the  mean* 
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ing  that  the  defendant  had  failed  to  appear  within  the  time 
which  had  elapsed  at  the  return  of  the  simunons  or  that  the  past 
period  contemplated  hj  the  word  ^^  having ''  was  any  particular 
segment  of  the  entire  past.  The  entry  of  judgment  being  dated 
and  its  recitals  and  decretal  provisions  all  being  in  the  present, 
the  words  ^'having  failed"  refer  to  all  time  preceding  the 
utterance  and  are  to  be  r^arded  as  equivalent  to  "  having  failed 
at  all  time  which  has  passed.'' 

In  giving  full  faith  and  credit  to  a  record  from  another  State, 
the  exceptional  meaning  of  words  must  be  avoided  unless  cir- 
cumBtancee  require  that  construction;  and,  when  there  are  no 
qualifying  facts,  the  normal  and  the  obvious  meaning  of  words 
should  prevail. 

This  record  asserts  that  the  defendant  had  not  appeared  at 
the  time  of  the  judgment,  and  the  court,  therefore,  had  no  juris- 
diction of  the  person  of  the  defendant.  There  is  nothing  in 
the  pretense  that  the  decree  was  obtained  in  the  State  of  marital 
domicile.    It  was  not. 

The  letters  should  be  revoked. 


Matter  of  the  Appraisal  of  the  Estate  of  Gsoboe  Smith^  De* 
ceased.  Under  the  Act  in  Relation  to  Taxable  Transfers  of 
Property. 

{BwroffOie^B  Oowrt,  King9  Oi>un$^,  D^oemher,  1900.) 


SoBsosATn'   C6um — ^Pbocevuis  arp   bbvxxw— Oumbb   akd 

OnBimra,  vaoatiko  and  coBBacnHo — ^PiMxn>iniB  to  open  oe  sr  Aunm 
umijji    How  nimTDTXD. 

Proeeediogs  to  reopen  or  Taoate  deereei  of  a  SorrogAte'e  Gburt  nuij 
be  institated  bj  aa  order  to  show  cauee  or  notice  of  motion  and  tbe 
issoaaee  and  tlie  puMieation  of  a  citation  are  not  required,  though  the 
esectttor  Is  a  resident  of  a  foreign  juriidiction. 

Application  to  reopen  a  decree  assessing  a  transfer  tax.       ■  /* 
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Daniel  Seymour^  far  State  Comptroller;  Henry  W.  Jeasup, 
specially  appearing  for  respondent. 

Thomas,  S. — ^The  only  question  presented,  or  which  can 
properly  be  considered  upon  this  appeal,  is  as  to  whether  the 
executor  of  the  decedent  now  moving  was  properly  brou^t  be- 
fore the  *court  by  an  order  to  show  cause  served  upon  him  hj 
mail,  he  being  a  resident  of  a  foreign  jurisdiction,  instead  of 
by  a  citation  issued  and  published  in  the  form  required  to  in- 
itiate the  proceedings  in  this  court  that  are  required  by  law  to 
be  so  commenced.  It  has  for  many  years  been  the  practice  in 
this  court  to  initiate  proceedings  in  this  court  for  the  reopen- 
ing or  vacating  of  decrees  by  order  to  show  cause  or  notice  of 
motion;  and,  since  the  decision  of  Mr.  Surrogate  Bollins  in 
Cluff  V.  Tower,  3  Dem.  253,  the  propriety  of  this  procedure 
must  be  considered  as  finally  settled.  The  practice  in  the  Su- 
preme Court  is  the  same.  ClufF  v.  Tower,  supra;  Farman  v. 
Purman,  158  N.  T.  309 ;  Code  Civ.  Pro.,  §§  1282,  1283. 

Application  denied. 


Matter  of  the  Judicial  Slettlement  of  the  Account  of  Thb 
Fabmebs'  Loan  aitd  Tbust  Company,  as  Executor  TTnder 
the  Last  Will  and  Testament  of  Chables  Pai^meb,  Deceased. 

{Surrogate's  Court,  Kmga  County,  December,  1900.) 

l^USTS — ^TSaUCINATION   AND  ABBOQATION   OF  TBUST — FUUILLMENT   OT  Pim- 
POSE. 

Wills— 'Intbrpbetation  and  constbuction — Conditions,  continokncibs 

AND    ALTERNATIVES — ^PABTICULAB    TEBMS    (»*    DOUBTinJL    IfEANINQ— Bb- 
OOMINO  ''  riNANGIALLT  BOLYENT.'' 

Where,. under  the  will  of  a  testator,  a  trust  fund  is  directed  to  be 
paid  OTer  to  the  beneficiary  whenever  he  shall  become  financially  lol- 
vent  and  able  to  pay  all  his  just  debts  and  liabilities  from  resooroes 
other  than  the  principal  of  the  trust  fund,  and  the  beneficiary,  after 
the  testator's  death,  upon  his  voluntary  petition  in  bankruptcy,  is  dis- 
charged from  all  his  debts,  he  is  thereby  brought  within  the  language 
of  the  will  and  entitled  to  receive  the  fund. 


THE  FABiMEBS'  U>Mf  k  TRTS&H  00.  8S& 


ling  upon  the  judicial  aetUemeut  of  the  acooxmt  of  an 
executor. 

Turner,  Eolston  &  Horan,  for  executor;  Oerrit  Smith,  for 
Francis  J.  Palmer ;  Frederick  I.  Pearsall,  special  guardian. 

Kbtcham^  S. — ^The  will  of  the  decedent  provided  as  follows: 
"  Fourth.  I  give  and  bequeath  and  direct  that  there  shall  be 
paid  as  soon  as  conveniently  may  be  after  mj  death,  to  The 
Fanners'  Loan  and  Trust  Company,  the  sum  of  fifty  thousand 
dollars,  to  be  held  by  said  The  Farmers'  Loan  and  Trust  Com- 
pany, In  Trusty  for  the  following  uses  and  purposes^  to  wit:  To 
invest  said  money  and  keep  it  invested  in  such  securities  as  to 
my  said  Trustee  may  seem  proper,  and  to  pay  or  apply  the  net 
interest  or  income  thereof  to  or  for  the  use  of  my  son  Francis  J. 
Palmer,  quarterly  during  the  term  of  his  natural  life.  It  is  my 
wish  in  making  this  provision  that  my  said  son  shall  have  the 
principal  of  said  trust  fund  whenever  he  shall  become  financially 
solvent  and  able  to  pay  all  his  just  debts  and  liabilities  from  re- 
sources other  than  the  principal  of  this  trust  fund.  In  order  to 
carry  out  this  design  I  expressly  authorize  and  empower  my 
said  Trustee,  upon  receiving  a  written  statement  from  my  said 
son  saying  that  he  is  financially  solvent  and  able  to  pay  his  just 
debts  and  liabilities  from  resources  other  than  the  principal  of 
this  trust  fund  (which  statement  my  said  Trustee  may  act  upon 
without  further  investigation)  or  upon  receiving  such  additional 
evidence  of  the  facts  as  in  its  judgment  may  require,  to  pay 
over  to  my  said  son,  absolutely  in  its  own  judgment,  and  without 
its  judgment  in  such  case  being  subject  to  revision  by  any  other 
person  or  authority,  the  principal  of  the  said  trust  fund,  and 
thereupon  his  receipt  for  said  trust  moneys  shall  be  full  justifi- 
cation and  acquittal  to  the  said  Trustee  for  the  payment  there* 
of.'' 

At  the  time  of  the  testator's  death,  Francis  J.  Palmer  was  in- 
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debted  in  large  eums  and  had  no  money  of  his  own  with  which 
to  pay  the  same.  After  his  father's  death,  upon  his  voluntary 
J)etitio^  in  bankruptcy,  a  decree  was  entered  duly  discharging 
Jbim  from  all  debts  provable  against  him  under  the  Bankruptcy 
Law;  and  it  is  assumed,  as  the  arguments  all  suj^iest,  that  the 
only  debts  owing  by  him  at  the  time  of  his  father's  death  were 
the  subject  of  the  discharge. 

The  said  Francis  J.  Palmer  has  filed  with  the  trustee  a  state- 
ment whereby  he  alleges  that  he  is  ^^  financially  solvent  and  able 
to  pay  all  his  just  debts  and  liabilities  from  resources  other  than 
the  principal "  of  the  trust  fund  created  by  the  language  quoted 
"•upra. 

Upon  lihe  motion  of  the  trustee  the  question  arises  as  to 
whether  or  not,  under  the  construction  of  the  paragraph  of  the 
will  quoted  supra  and  the  facts  shown,  the  trustee  is  under  the 
duly  of  paying  to  the  son  the  sum  of  $50,000  mentioned  in  t^ 
fNiid  paragraph. 

In  Young  v.  Young,  127  App.  Div.  180,  the  beneficiary  waa 
entitled  to  the  trust  fund  if  he  should  ^^  discharge  "  all  his  debts 
and  liabilities  and  ^^  be  in  the  judgment  of  the  executors  entirely 
solvent"  The  court  say :  ^^  We  think  that  the  testator  intended 
merely  to  put  die  property  devised  and  bequeated  by  said  sixth 
paragraph  beyond  the  reach  of  the  creditors  of  said  son.  He 
«aid  nothing  about  qualities  which  the  son  should  show  in  order 
to  be  entitled  absolutely  to  said  property,  and  the  requirement 
that  the  son  should  discharge  his  debts  and  liabilities,  coupled 
«a  it  was  with  the  provision  that  he  should  be,  in  the  judgment 
of  the  trustee,  entirely  solvent,  shows  what  the  testator  intmded. 
One  is  solvent  who  is  able  to  pay  his  debts  and  liabilities,  and,  ia 
•determining  solvency,  debts  which  had  been  discharged  by  bank* 
ruptcy  proceedings  or  upon  which  any  remedy  was  barred  by  the 
Statute  of  Limitations  could  not  be  considered.  The  testator  in- 
tended  merely  that  the  son  should  be  freed  from  debt,  and  he  did 
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not  prescribe  any  method  by  wbich  that  freedom  ff5m  debtd 
•honld  be  aecnred." 

The  reasoning  which  is  applied  to  a  case  where  the  verbal  re- 
quirement was  that  the  son  should  do  an  affirmative  act,  viz., 
**  discharge  his  debts/'  loses  nothing  in  application  to  the  present 
nBBBy  where  the  duly  of  the  trustee  depends^  not  upon  the  doing 
of  any  act  by  the  son,  but  solely  upon  his  attainment  of  a  cer- 
tain personal  condition.  If  his  present  situation  comes  within 
the  terms  of  the  will,  he  is  entitled  to  the  fund,  whether  that 
situation  has  been  achieved  by  his  efforts  or  haa  happened  to 
him. 

That  he  is  financially  solvent  must  be  confessed  under  the  de- 
<sision  quoted.  Associated  with  the  term  ^^  financially  solvent " 
are  the  words  ^'  able  to  pay  his  just  debts,"  etc.  These  two  ez- 
pressions  are  not  at  variance  and  were  not  introduced  into  the 
will  to  neutralize  or  endanger  each  other's  meaning.  The  latter 
member  of  the  expression  '^  able  to  pay,"  when  coupled  with  the 
words  ''  financially  solvent,"  is  to  be  known  by  the  company  it 
keeps;  and  the  ability  to  pay,  which  was  in  the  testator's 
thought,  must  be  construed  to  have  been  that  sort  of  ability 
which  consorts  with  and  does  not  exceed  or  distort  the  meaning 
<y>ntained  in  the  words  '^  financially  solvent" 

Moreover,  the  son  here  concerned  is  able  to  pay  his  just  debts, 
aince  there  are  none  left  which  are  legally  enforceable.  Whether 
'^  just  debts  "  include  obligations  formerly  enforceable,  but  later 
made  subject  to  defenses  and  so  longer  enforceable  by  law,  haa 
been  determined  in  situations  not  unlike  the  case  at  bar.  The 
common  direction  in  a  will  that  ^'  all  just  debts  shall  be  paid," 
or  that  testatmentaiy  dispositions  shall  take  effect  "  after  the 
payment  of  just  debts,"  is  held  not  to  include  debts  once  due  but 
now  subject  to  the  defense  of  the  Statute  of  Limitations.  Mar- 
tin V.  Gage,  9  ST.  Y.  29fi ;  see  also  4  Words  &  Phrases  Judicially 
Defined,  sub  nom.  ^'  Just  Debts,"  p.  2902.  The  same  rule  is 
laid  down  with  regard  to  debts  directed  to  be  paid  to  which  the 

23 
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!def ease  of  infancy  at  the  time  of  the  making  of  the  debt  is  avail- 
Able.  Smith  v.  Mayo^  9  Mass.  62 ;  6  Am.  Dec.  28.  Such  a  direc- 
tion in  a  will  is  said  not  to  avail  a  creditor  wbo,  holding  an 
otherwise  just  debt^  neglects  the  usual  means  of  proving  de- 
mands until  after  the  estate  is  closed.  Collamore  v.  Wilder,  19 
Ean.  67.  Under  a  statute  that  upon  assessment  for  taxation 
"  just  debts "  shall  be  deducted,  it  is.said :  "  The  use  of  the  term 
'  just  debts '  in  the  statute  plainly  implies  that  legal,  valid  and 
incontestable  obligations  must  be  shown  in  order  to  eoititle  the 
estate  to  the  benefit  of  the  statute."  People  ex  rel.  Osgood  v» 
Oommissioners,  99  ^.  Y.  154. 

In  the  will  under  consideration,  the  testator  directed  that  '^  all 
•his  just  debts  be  paid."  Is  it  conceivable  that  in  the  same  in- 
strument lie  used  the  same  expression  to  mean  two  different 
things ;  first,  when  applied  to  his  own  debts,  and  secondly,  when 
applied  to  the  son's  debts  ? 

The  beneficiary  is  able  to  pay  all  debts  which  are  "  just "  in 
law.  Those  which  the  law  will  not  make  him  pay  if  be  ut- 
vokes  a  defense  which  the  law  has  given  him  cannot  be  '^  just.'^ 

The  conclusion  is  that,  whether  or  not  the  executor  accepts 
the  certificate  or  written  statement  of  the  b^ieficiary,  it  is  be- 
come one  of  the  express  conditions  of  its  trust  that  the  son  shaQ 
iiave  the  principal  of  the  trust  fund,  because  he  has  beccmie 
^'  financially  solvent  and  able  to  pay  all  his  just "  debts  and  lia- 
bilities from  resources  other  than  tbe  principal  of  this  fond. 
The  jurisdiction  of  the  surrogate  has  not  been  questioned  and  is 
possibly  ample  to  justify  the  direction  that  the  decree  shall  pro- 
vide for  the  payment  of  the  $50,000  accordingly. 

Decreed  accordingly. 
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I&iatter  of  the  Judicial  Settlement  of  the  Acooimt  of  Chablm 
H.  LoTT  and  Mob  S.  Lott^  as  Executors  of  the  Last  Will 
and  Testament  of  Adolphus  Bbnnbtt^  Deceased. 

{BurrogaU^B  Court,  Etngt  County,  December,  1900.) 

Ihna«NCB— FkXSUXFTIOKS — ^BiBTH,    DEiLTH     AND     SUBTHTOBSHIP — SUBTIVOB- 


^XMCUIOMB  AND  ADIONIBIBATOBS — ^AoOOUNHNO  AND  8ETTLB1CBNT — ^PBO- 
GEDUBX  TO  OBTAIN  AO(X>UNTING — ^FlNAL  AOOOUNTINO  BETOBX  SUBBOOAIB 
— ^BVONCNOB  AND  nUESUlCPTIONS  ON  APPUGATION — ^BUBIMBN  OF  PBOOT. 

^  In  a  proceeding  brought  by  executors  for  the  judicial  eettlement  of 

their  aooonnty  the  aiBraiatiye  of  the  issue  and  the  burden  of  proof  be- 
long to  those  who  claim  under  a  gift  of  decedent's  personal  estate  to 
his  wife  by  his  will,  where  both  husband  and  wife  perished  upon  the 
same  occasion  and  directly  or  indirectly  as  a  result  of  the  same  events 
and  under  the  same  dreumstaaoes  that  it  is  doubtful  which  died  first. 
In  such  a  case,  as  where  both  perished  in  the  same  casualty,  no 
presumption  arises  of  the  surviyal  of  either  so  as  to  enable  one  to 
inherit  or  take  by  will  from  the  other. 

Proceeding  for  the  judicial  settlement  of  the  accounts  of  ex- 
ecutors. 

CSiarles  F.  Moody,  for  accounting  executors ;  Delos  McOurdy, 
for  executor  of  Mary  E.  Bennett ;  Hubbard  &  Bushmore  (James 
0.  Ohurohy  of  counsel) 9  for  executora  of  William  R.  Bennett; 
James  0.  Ohurch,  for  Katharine  B.  Bennett  et  al. 

Ebtohaic^  S.— 'This  is  a  proceeding  for  the  judicial  settle- 
ment of  the  accounts  of  executors.  Under  the  will  of  the  testa- 
tor, his  wife  was  the  sole  beneficiary.  The  wife  has  died,  leav- 
ing a  will  which  contains  specific  and  residuary  gifts.  Both 
testators  died  under  circumstances  which  make  necessary  this 
inquiry  to  determine  whether,  by  the  wife's  survival  of  her  hus- 
band, his  estate  vested  in  her  and  passed  in  turn  from  her  by  her 
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ynHy  or  J  by  her  failure  to  outlive  her  huBband,  his  estate  became 
rabject  to  the  laws  relative  to  intestacy. 

The  account  concerns  personalty  only,  and  the  conflict  is  con* 
fused  by  the  fact  that  one  of  the  executoiB  of  the  husband's  will 
is  not  only  the  sole  surviving  executor  of  the  wife's  will,  but  is 
the  father  of  certain  legatees  therein  named.  The  executor,  oc- 
cupying this  dual  attitude,  has  properly  retained  independent 
counsel  to  represent  him  in  each  of  these  relations. 

The  trial  proceeded  upon  the  ruling  that  the  a£Srmative  of 
the  issue  as  to  whether  'Mrs.  Bennett  survived  her  husband  was 
with  lihose  who  claimed  under  the  devise  in  the  husband's  wiU^ 
but  the  court  is  now  asked  to  reconsider  this  view  upon  the  briefs 
preeented. 

If  the  duty  of  opening  the  proof  was  erroneously  imposed, 
it  was  a  substantial  invasion  of  a  right,  and  a  new  trial  would 
follow.    Woodriff  v.  Hunter,  66  App.  Div.  404,  and  cases  cited* 

It  is  merely  the  question  as  to  procedure  in  developing  the 
evidence  and  not  the  weight  or  value  or  preponderance  of  proof 
that  is  involved  in  this  reargument  It  is  insisted  tSiat,  what- 
ever may  be  the  general  rule  of  evidence^  the  burden  was  as- 
sumed in  this  instance  by  the  persons  claiming  the  intestacy  of 
Mr.  Bennett,  because  they  brought  a  proceeding  to  require  these 
executors  to  account,  and  therein  not  only  alleged  that  Mrs. 
Bennett  predeceased  her  husband,  but  prevailed  upon  the  ao- 
ceptance  of  that  allegation. 

This  argument  is  stated  in  behalf  of  the  executor  Moe  8.  Lott^ 
as  follows :  ^'  These  next  of  kin,  from  the  death  of  Adolphus 
Bennett  to  the  present  hour,  have  stood  in  this  court  asserting 
that  they  are  entitled  to  his  property,  notwithstanding  his  will 
to  the  contrary,  for  the  sole  reason  that  he  survived  his  wife  — 
that  he  lived  the  longest  and,  consequentiy,  that  the  gift  in  his 
will  lapsed. 

'^  1.  All  authority  agrees  that  he  who  makes  this  asserti<m 
assumes  the  burden  of  proving  it" 
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It  is  tnie  that  he  who  makes  an  assertion  assomes  the  burdext 
of  proving  it^  but  it  is  true  only  with  this  obvious  qvalificationy 
Ihat  the  assertion  must  be  made  in  the  proceeding  in  which  the 
question  as  to  burden  arises.  There  is  the  same  separation  ber 
tween  the  oompulsoiy  proceeding  and  the  present  proceeding  as 
there  is  between  two  actions  between  the  same  parties  upon  inde- 
pendent causes  of  action  for  wholly  diverse  relief ;  and  neither 
in  an  action  nor  in  a  proceeding  was  it  ever  heard  that  resort 
could  be  had  to  the  pleadings  in  the  former  case  to  determine 
the  nature  of  the  later  issue*  The  former  proceeding  had  ended 
before  iliis  present  proceeding  commenced.  The  latter  has  its 
own  pleadings  and  by  them  only  are  its  issues  to  be  defined. 

'^  The  law  is  settled  in  this  State  that  there  is  no  presumptioni 
of  survivorship  in  the  case  of  persons  who  die  by  a  common  dis- 
aster. In  the  absence  of  satisfactory  evidence,  the  fact  is  as- 
smned  to  be  unascertainable,  and  the  property  rights  are  dis- 
posed of  as  if  death  occurred  at  the  same  time,  not  because  of 
the  presumption  of  simultaneous  death,  but  because  of  the  ab- 
sence of  evidence  or  presumption  to  the  contrary.''  Matter  of 
Mclnnes,  119  App.  I>iv.  440. 

This  expression  was  limited  to  the  consideration  of  the  pre- 
ponderance of  proof  and  was  not  addressed  to  the  question  as  to 
who  held  the  affirmative,  but  the  rule  as  to  the  presentation  of 
evidence  seems  to  be  therein  involved,  for  if  in  a  case  absolutely 
bare  of  evidence  the  law  will  conclude  that  the  deaths  were  sim- 
ultaneous and  will  dispose  of  properly  rights  as  if  upon  a  find- 
ing that  both  persons  died  together,  then  the  duty  of  opening 
and  closing  proofs  must  rest  upon  him  who  would  be  defeated 
if  no  proof  were  taken. 

It  cannot  be  denied  that,  if  Mr.  and  Mrs.  Bennett  died  at  the 
same  moment,  the  wife  would  not  take  under  the  husband's  wilL 
Matter  of  Wells,  113  N.  T.  396 ;  St.  John  v.  Andrews  Institute, 
117  App.  Div.  698. 

In  the  case  last  cited  not  only  is  the  doctrine  stated  as  to  the 
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result  of  tiie  eyidence  wben  taken,  but  the  guide  for  the  taking 
of  evidence  is  given  as  follows :  ^'  When,  theref ore,  evidence  was 
adduced  showing  that  they  all  met  dealh  in  the  same  conflagra- 
tion,  it  was  incumbent  upon  the  adminstrator  of  Mrs.  St  John 
(legatee  in  the  will  in  question) ,  in  order  to  entitle  him  to  re- 
ceive the  legacy  given  to  her  under  the  will,  to  prove  facts  and 
circumstances  tending  to  show  that  she  survived  the  testator, 
and  the  burden  of  proof  of  establishing  this  fact,  upon  which  his 
right  to  the  legacy  depended,  was  upon  him.'' 

In  Ifewell  v.  Kichols,  12  Hun,  604:,  is  found  the  opinion  of 
Mr.  Justice  Van  Vorst,  frequently  resorted  to  and  always  with 
admiration  as  the  repository  of  the  learning  material  to  this  dis- 
cussion. In  that  opinion  it  was  held,  as  to  persons  who  perished 
in  a  common  disaster,  that  ^'  the  burden  of  establishing  the  sur- 
vivorship rests  upon  the  party  who  claims  any  portion  of  the 
estate  through  such  fact" 

This  result  was  affirmed  by  the  General  Term  and  the  Court 
of  Appeals,  without  attempt  to  add  to  Ihe  reasoning  upon  which 
it  was  based.    See  S.  C,  76  N.  T.  78. 

In  Young  Women's  Christian  Home  v.  French,  187  U.  8. 
401,  the  facts  appeared  by  stipulation  and  no  contioverBy  as  to 
which  parly  should  open  and  dose  the  debate  was  possible.  The 
Supreme  Court  says :  "  The  rule  is  that  there  is  no  presumption 
of  survivorship  in  the  case  of  persons  who  perish  by  a  common 
disaster,  in  the  absence  of  proof  tending  to  show  the  order  of  dis- 
solution, and  that  circumstances  surrounding  a  calamity  of  the 
character  appearing  on  this  record  are  insufficient  to  create  any 
presumption  on  which  the  courts  can  act  The  question  of 
actual  survivorship  is  regarded  as  unascertainable,  and  descent 
and  distribution  take  the  same  course  as  if  the  deaths  had  been 
simultaneous ; "  and,  as  suggested  supra  with  r^ard  to  equiva- 
lent words  in  the  Mclnnes  case^  119  App.  Div.  440,  the  intima- 
tion from  this  language,  not  to  be  avoided,  is  that  the  party  who 
would  fail  if  the  deaths  were  simultaneous  must  make  the  first 
proof. 
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In  all  the  American  easeB  on  tlie  subject,  the  case  of  Under- 
wood v.  Wing,  4  De  Gex,  M.  &  G.  633,  is  adopted  as  the  basis  of 
the  rale  of  OTidence  in  this  conntiy.  In  that  case  the  reason  for 
the  imposition  of  the  affinnative  upon  the  party  alleging  sur- 
yivorship  is  stated  as  follows :  ''  In  the  absence  of  any  effectual 
disposition  of  the  beneficial  interest  in  the  personally,  the  next 
of  kin  is  entitled  to  it,  and  the  person  seeking  to  dispossess  him 
of  it  is  bound  to  prove  a  perfect  title,  and  to  rebut  the  prima 
facie  t»se  of  the  next  of  kin.  ♦  *  *  Where  a  person  dies 
seized  in  fee  of  real  estate,  prima  facie  his  heir  at  law  is  entitled 
to  succeed,  and  he  can  only  be  deprived  of  that  right  by  some  de- 
visee coming  forward  and  showing  that  a  will  valid  in  point  of 
form  and  effectual  in  point  of  substance  was  made  displacing  his 
rights.  I  am  perfectly  persuaded  that  exactly  the  same  prin* 
ciple  is  applicable  to  the.  case  of  personal  estate :  if  a  person  dies 
possessed  of  personal  estate,  prima  facie  the  next  of  kin  will  be 
•entitled  to  it,  and  their  right  will  only  be  displaced  by  some  per- 
«an  coming  forward  and  showing  «  valid  and  effectual  disposi- 
tion taking  it  away  from  them. 

"  *  *  *  On  whom  does  the  burden  of  proof  rest  to  show 
whether  Ihe  wife  did  or  did  not  die  in  the  testator's  lifetime  ? 
I  think,  the  principle  once  being  admitted  that  the  primal  facie 
title  is  in  the  next  of  kin,  that  it  must  re^  on  the  person  who 
eli^ms  the  property  under  a  bequest  giving  it  to  him  in  that  par- 
ticular event  It  is  not  for  the  next  of  kin  to  show  that  the  wife 
did  not  die  in  her  husband's  lifetime ;  but  the  person  who  claims 
under  the  disposition  must  show,  not  that  probably  it  might  be 
one  way  or  the  other,  but  that  that  state  of  circumstances  did  in 
fact  occur  which  entitles  him  according  to  the  language  of  the 
will  to  say  that  the  wife  did  die  in  her  husband's  lifetime.'' 

There  seems  to  be  no  occasion  for  retracting  the  theory  upon 
which  the  trial  was  conducted,  and  there  remains  the  question 
of  fact :  did  Mrs.  Bennett  survive  her  husband  ? 

The  known  facts  are  as  follows:  On  February  8,  1908,  be- 
tween ten  thirty  and  eleven  o'clock  in  the  evening,  there  were 
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no  persons  in  the  home  of  the  deoedeoit  except  himself;  his  wife 
end  Margaret  Wigley,  a  servant  who  had  been  in  tlieir  house- 
hold for  f onrteen  jeais. 

The  maid;  having  retired  for  the  night,  came  from  the  upper 
part  of  the  liouse  in  response  to  the  call  of  Mr.  Bennett  Mi& 
Bennett  was  then  lying  on  the  floor;  where  she  remained  to  the 
end  of  her  life.  The  husband  left  Mrs.  Bennett  in  the  cars  of 
Miss  Wiglej  and  went  to  his  brother's  honsO;  about  100  feet 
away.  His  nepheW;  J*.  Bemsen  Bennett;  summoned  from  the 
neighboring  house;  immediately  came  to  the  house  in  which 
Mrs.  Bennett  was  lying;  and  was  immediately  followed  by  his 
unclO;  the  decedent 

The  night  was  cold  and  windy.  It  is  partially  shown  and 
may  well  be  assumed  that  the  decedent^  Mr.  Bennett;  exerted  his 
utmost  strength  in  the  journey  to  his  brother's  house  and  return. 
While  Mr.  Bennett  and  his  nepheW;  J.  Bemsen  Bennett^  were 
in  the  room  opening  into  the  room  in  which  'Mrs.  Bennett  was 
lying;  Mr.  Adolphus  Bennett  lost  consciousness;  was  momen* 
tarily  supported  upon  his  feet  by  his  nephew  and  was  by  tiie 
latter  lowered  to  the  floor;  about  fifteen  feet  from  the  place 
where  Mrs.  Bennett  lay. 

Upon  the  call  of  Mr.  J.  Bemsen  Bennett;  the  mai3  hereupon 
left  the  side  of  Mrs.  Bennett;  after  the  husband  was  strickeU; 
and  ministered  to  the  latter.  She  did  not  retom  to  the  side  of 
her  mistress.  ITeither  she  nor  any  person  gave  any  care  or  at- 
tention to  Mrs.  Bennett;  from  the  time  when  Mr.  Bennett  sank 
to  the  floor  until  the  time  when  the  family  physician  pronounced 
both  husband  and  wife  dead;  and  they  were  carried  to  the  upper 
part  of  the  house  for  the  care  which  the  dead  require. 

At  about  twenty  minutes  past  eleven.  Dr.  Ager  arrived,  looked 
at  Mrs.  Bennett  from  a  distance  of  more  than  flf teen  feet  and 
gave  his  attention  to  Mr.  Bennett,  until  persuaded  that  he  was 
beyond  aid. 

Before  the  arrival  of  the  doctor,  Mr.  Moe  S.  Lott,  who  lived 
in  l3ie  neighborhood;  and  Miss  Eaiiharine  Bennett;  who  had  botK 
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"been  oalled  by  tekpHone  from  their  homes  in  the  immedi-ate 
neighborhood,  came  to  the  decedent's  honse ;  but  their  testimony 
is  not  given  and  there  is  no  suggestion  that  either  of  them  took 
any  part  in  the  attempt  to  restore  Ihe  life  of  either  Mr.  or  Mrs. 
Bennett 

Upon  this  texture  of  conceded  proof ,  dispute  is  imposed  by 
the  testimony,  on  the  one  hand,  of  Margaret  Wigley,  tending  to 
show  that  Mrs.  Bennett  survived  her  husband,  and  the  testi- 
mony of  J.  Bemsen  Bennett  and  Dr.  Ager  of  contrary  effect. 

Miss  Wigley  testifies  Ihat,  at  the  time  that  Mr.  Bennett  was 
stricken,  she  felt  the  pulse  of  Mrs.  Bemiett  beat ;  that  it  was 
beating  when  she  went  to  Mr.  J.  Bemsen  Bemiett,  who  was  hold- 
ing his  unde;  that  at  the  same  time  Mrs.  Bennett  was  breath- 
ing ;  that  she  (the  witneas)  could  see  the  movement  of  her  chest ; 
that  her  chest  was  moving  up  and  down  and  that  the  movement 
of  her  chest  was  a  natural  movement  as  (far  as)  she  could  see; 
that  Mrs.  Bennett's  face  was  perfectly  natural,  not  drawn  up  or 
discolored,  or  anything  of  that  kind.  As  to  Mr.  Bennett,  Mar- 
garet Wigley  says  that  when  he  was  lowered  to  the  floor  he  was 
not  breathing,  that  he  had  the  appearance  of  a  man  who  was 
dead  and  that  he  never  moved  again. 

Mr.  J.  Bemsen  Bennett  testifies  that  when  he  entered  the 
room  in  which  his  aunt  was  lying  he  noticed  the  appearance  of 
her  face ;  that  it  was  very  white  and  drawn ;  that  her  whole  face 
was  drawn  and  that  as  to  her  general  complexion  his  aunt  at 
times  had  considerable  color ;  that  previous  to  this  time  she  was 
very  full  blooded ;  that  he  did  not  notice  his  aunt  breathing  at 
alL 

Being  aUowedy  notwithstanding  his  interest  in  the  event,  toi 
testify  as  to  occurrences  in  the  presence  of  his  uncle's  person, 
at  a  time  when,  according  to  the  testimony  of  both  Miss  Wigley 
and  himself,  his  uncle  was  unconscious,  Mr.  J.  Bemsen  Bennett; 
says  tliat  he  went  to  the  side  of  his  aunt,  while  his  unde  was 
upon  the  floor,  got  smelling  salts  and  a  bottle  of  whiskey,  which 
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"were  alongside  Iiis  aimt^  and  went  back  to  his  uncle ;  that  at  that 
time  his  nnde  was  breathing  heavily;  that  he  (the  witness) 
worked  his  mnde's  arms  for  nearly  ten  minutes ;  that»  after  the 
witness  had  ceased  working,  his  uncle  was  lying  acix)ss  witness's 
knees  and  the  witness  was  on  the  floor;  that  there  was  a  time 
when  he  left  his  uncle's  body  off  his  knees  on  the  floor,  and  that 
at  that  time  the  heavy  breathing  had  ceased ;  that  ten  minutes 
later  the  physician  arrived  and  commenced  working  with  his 
uncle's  body;  that  the  physician  loosened  his  collar  and  appa* 
Tently  felt  of  the  heart,  lifted  his  head  with  the  assistance  of  the 
witness  and  that  then  the  body  was  placed  on  the  floor.  Mr.  J. 
Bemsen  Bennett  says  that,  on  placing  the  body  on  the  floor,  he 
noticed  a  sinking  of  the  body,  a  relaxation  of  the  body,  as  it  was 
laid  down. 

Dr.  Ager  testifies  that,  at  about  twenly  minutes  after  eleven, 
upon  his  arrival,  he  saw  'Mrs.  Bennett's  body  first  (before  he 
«aw  the  body  of  Mr.  Bennett) ;  that  at  that  time  he  went  no 
nearer  to  her  than  eighteen  or  twenly  feet;  that  she  was  evi« 
Gently  dead ;  that  hear  color  had  changed  and  she  had  the  custom- 
-ary  appearance  of  a  corpse ;  that  her  eyes  were  partly  open  and 
partly  shut,  and  that  the  simple  sight  of  her  corpse  was  sufficient 
to  show  him  she  was  dead ;  that  he  turned  and  saw  Mr.  Bennett 
lying  upon  the  fioor,  a  few  feet  from  Mr.  T.  Eemsen  Bennett; 
^that  Mr.  Adolphus  Bennett's  color  was  good,  his  natural  color ; 
tiiat  it  (the  natural  color)  had  not  left  his  face  at  all ;  that  he 
xsould  not  find  that  his  heart  was  beating ;  that  he  was  unable  to 
<letermine  whether  or  not  he  was  breathing  and  that  his  appear- 
ance was  that  of  a  faint. 

After  describing  his  endeavors  to  resuscitate  Mr.  Bennett,  the 
physician  says :  ^'  Then  the  change  came  and  the  color  went  out 
of  his  face  and  he  had  then  the  same  appearance  that  Mrs.  Ben- 
nett had  when  I  came  in ;  the  color  left  his  face  thoroughly^  his 
*^es  were  half  open  as  Ihey  are  in  a  corpse." 

The  doctor  then  noticed  the  appearance  of  the  wife's  fersoa 
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iuad  says  with  detail  that  the  candition  then  observed  indicated 
that  death  had  taken  place  soma  time  pieyionB. 

It  wonld  not  be  profitable  to  trace  all  the  proceeflCB  by  whicK 
ihe  conclusion  has  been  reached,  not  only  that  Mrs.  Bennett  did 
not  live  longer  than  her  hnabandi  but  that  she  died  before  his 
death. 

There  is  no  need  for  expressing  any  doubt  whatever  of  the 
sincerity  of  Miss  Wigley's  testimony,  but  there  are  defects  and 
infirmities  in  her  recital  which  would  impair  her  credibility, 
even  if  there  were  not  opposing  evidence.  She  makes  it  certain 
that  after  she  left  Mrs.  Bennett's  person  she  did  not  return,  and 
that,  from  that  time,  though  she  remained,  no  care  was  given  to 
Mrs^  Bennett  by  her  or  any  other  person,  until  the  physician, 
about  twenty  minutes  later,  pronounced  her  dead. 

In  this  interval,  Miss  Wigley  was  without  employment,  ex- 
cept that  she  telephoned  to  two  witnesses^  If  this  disregard  on 
lier  part  was  the  result  of  a  disturbance  of  her  faculties,  which 
might  well  have  followed  the  horror  and  grief  of  the  occasion, 
we  might  respect  the  loss  of  her  reason ;  but  we  would  follow  in 
ber  senseless  steps  if  we  should  accept  her  testimony  as  to  events 
of  nice  and  almost  imperceptible  gradation  wbich  are  said  to 
have  occurred  while  she  was  deprived  of  the  powers  of  calm  ob- 
servation. 

TVihether  Mrs.  Bennett  was  breathing,  whether  her  pulse  was 
beating,  and  whether  her  face  was  natural  in  color  and  form, 
are  questious  too  close  and  delicate  for  the  arbitrament  of  a  wit- 
ness who  was  so  bereft  of  rational  impulses  as  to  forget  ber  mis- 
tresB  and  friend  at  a  time  when,  according  to  her  testimony,  she 
believed  her  to  be  still  within  the  zone  of  resuscitation.  But  lihe 
greater  significance  of  the  maid's  conduct  is  that,  however 
shocked  or  disabled,  a  woman  who  had  just  left  the  side  of  one 
whom  she  loved  would  return  if  she  believed  her  friend  and 
benefactress  to  be  etill  alive.  The  intuitions  of  womanbood,  too 
vital  and  persistent  to  be  obliterated  even  by  grief  or  terror. 
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seem  to  constrain  the  oonviction  that^  in  desisting  wholly  from 
any  endeavor  in  behalf  of  her  mistress  for  more  ihan  twenty 
minutes,  the  maid  gives  the  highest  assurance  that  life  had  left 
her  mistress  before  she  herself  had  left  her. 

Miss  Wigley's  testimony  is  impaired  by  the  zeal,  if  not  ihe 
irresponsibility,  with  which  she  presumes  to  affirm  matters  both 
of  fact  and  inference  which  would  indicate  that  Mr.  Bennett 
died  upon  his  feet  at  the  instant  of  his  attacL  Her  extreme 
fidelity  to  the  theory  which  she  is  called  to  support  is  seen  in  the 
statement  that  Mrs.  Bennett's  face  was  perfectly  natural  and 
showed  nothing  the  matter  with  it.  This  is  scarcely  conceiv- 
able under  the  circumstances  shown,  whether  the  lady  was  al- 
ready dead  or  was  within  twenty  minutes  of  actual  death.  Her 
evidence  as  to  Mrs.  Bennett's  appearance  is  opposed  by  Mr.  J. 
Bemsen  Bennett  and  Dr.  Ager  and  is  rejected. 

There  is  testimony  that,  as  to  whetlier  Mrs.  Bennett  was  dead 
before  Mr.  Bennett  was  stricken.  Miss  Wigley's  declaration  be- 
fore the  trial  was  irreconcilable  with  her  testimony.  Her  ex- 
amination, as  to  whether  she  had  talked  before  the  trial  about 
the  occurrences  detailed  in  her  testimony,  compels  the  convic- 
tion, either  that  her  testimony  was  in  this  respect  and,  therefore, 
in  others,  untruthful,  or,  as  it  is  kinder  to  believe,  that  she  has 
not  a  sober  appreciation  of  the  value  of  words  used  by  her  under 
oath. 

In  a  case  where  trifles  light  as  air  are  confirmation,  it  has 
seemed  well  to  recall  the  blemishes  inherent  in  this  witness's 
testimony,  for  they  justify  the  mind  in  preferring  the  testimony 
of  Mr.  J.  Bemsen  Bennett  and  Dr.  Ager,  although  one  ifi  an  in- 
terested witness  and  the  other,  largely  through  his  own  temper- 
ance and  restraint,  falls  short  of  demonstrative  proof. 

The  decree  must  provide  for  the  disposition  of  the  estate  ac- 
counted for  in  ac^rdance  with  the  laws  which  govern  in  cases  of 
intestacy. 

Decreed  accordingly. 
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of  the  Judicial  Settleiiieiit  of  the  Aooount  of  Maoda- 
IA9A  Etsxl,  as  Adminifltratriz  of  Fbbdinaitd  E,  Etsxl, 
Deoeased. 

(ffiMTOpole'*  Court,  King$  dnmiy,  Deoeniber,  1909.) 
Outb — ^In  oKNKBAir— Pabtiouulb  htbtanou — Bavk  DSP08ITB  nr  jonrr 

NAlfSa  OF  DONOB  AND  DOITXB. 
HVBBAIfD  AlfD  WmH-PBOFKBTT  OWHBD  JOZ2VTLT  OB  IN  OOUUOJX—JOUn  M- 
FOfllT  Uf  BAITK. 

The  intention  which  the  law  impntee  to  husband  «nd  wife  who  de- 
posit moneys  to  their  Joint  credit,  that  the  money  shall  belong  to  the 
sunriyor,  is  founded  not  upon  the  legality  of  their  marriage  relation 
but  upon  the  impulses  which  it  has  been  found  ordinarily  affect  persons 
sustaining  such  a  relation  to  each  other. 

Such  an  intention  is  not  repelled  by  the  fact  that  their  marrisge  was 
unlawful  by  reason  of  the  husband  having  a  prior  wife  living  at  the 
time  of  its  solemnisation. 

Nor  is  the  arrangement  that  the  woman  sustaining  to  him  the  ap- 
parent relation  of  wife  should  receive  portions  of  the  money  from  time 
to  time  at  the  discretion  of  a  third  person,  made  by  the  supposed 
husband  in  preparation  for  his  d^arture  to  a  foreign  country,  incon- 
sistent with  the  intention  that  in  esse  of  his  death  she  should  have  it 
alL 

Proceeding  upon  the  account  of  an  adminiBtratriz. 

■ 

George  Oru,  for  accounting  party ;  Frederick  S.  Taggert  (R. 
.  KnowleSy  of  counsel) ,  for  objectors;  M.  A.  O'Neil,  special 
an« 


Kbtoham^  S. — This  administratrix  was  appointed  upon  her 
elaim  that  she  was  the  wife  of  die  intestate^  and  her  letters  were 
revoked  upon  the  finding  that  she  was  not  Objection  is  made 
ihat  she  has  not  charged  herself  in  this  account  with  the 
rams  on  deposit  in  a  bank  aocount  hereinafter  described^  or  with 
the  avails  of  a  note  made  to  the  intestate  and  herself. 
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Her  daim  is  iihat  the  bank  deposit  and  the  note  became  hst 
own  upon  the  death  of  the  intestate. 

The  deceased  having  moneys  deposited  in  his  own  name  sur- 
Tendered  the  book  in  which  the  deposit  was  recorded  and  caused 
the  amount  then  appearing  thereon  to  his  credit  to  be  deposited 
in  the  same  bank  in  the  names  of  himself  and  this  adminis^ 
tratrixy  as  folows :  '^  Ferdinand  Engelh.  Eysel  and  Magdalene 
EyseL'* 

The  note  in  question  was  dated  in  Februarj^  1908,  and  wafr 
made  to  the  order  of  Ferdinand  E.  Eysel  and  Magdalena  EyseL 
The  court  will  find  that  the  consideration  for  this  note  proceeded 
from  the  intestate. 

There  was  a  ceremony  of  marriage  between  the  deceased  and 
this  administratrix  on  September  13;  1902.  They  lived  as  husr 
band  and  wife  for  the  rest  of  his  life,  except  that  he  went  to- 
Europe  in  August,  1908,  where  she  shortly  joined  him;  but  in 
1872  the  intestate  entered  into  a  ceremony  of  marriage  with. 
Marie  Eysel,  who  still  survives. 

It  appears  from  the  record  in  evidence  of  the  proceedings  for 
the  revocation  of  the  letters  of  this  administratrix  that  Marie, 
when  married  to  the  intestate,  was  the  wife  of  another,  ihan 
living.    From  the  union  of  the  intestate  with  Marie  there  were 
begotten  five  children. 

In  1896,  the  intestate  obtained  judgment  against  Marie,  an- 
nulling his  marriage  with  her,  upon  the  all^ation  and  finding; 
of  her  former  marriage. 

A  few  months  later,  in  the  same  year,  the  intestate  sought  his* 
former  wife  and  renewed  relations  with  her  under  conditiona 
which  would  constitute  a  contract  of  marriage  if  there  were  no- 
impediment  to  marriage  on  the  part  of  either  of  them.  There- 
was  no  such  obstacle,  for  Marie's  former  husband  had  died  be-* 
fore  the  decree  of  annulment  was  entered. 

It  was  upon  these  facts  that  it  was  held,  in  revddng  the  let- 
ters of  the  present  accoimtant,  that  the  intestate  was  lawfaHy^ 
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married  to  ilfarie  in  1896 ;  that  the  marriage  lihen  entered  into 
BobeiBted  for  the  rest  of  his  life  and  that  there  was  no  validity  ia 
the  marriage  which  was  solemnized  between  the  intestate  and 
the  administratrix. 

As  to  whether  the  aoonntant^  in  her  apparent  marriage  and  in. 
the  association  by  which  it  was  confirmed,  acted  in  sincerity  and 
good  faith,  there  is  no  evidence  save  the  ceremony  itself;  and 
from  that  alone  the  jnst  condnsion  is  that  she  did  not  make  a 
mock  of  its  solemnities^  bnt  did  believe  that  it  was  a  valid  and 
honorable  transaction,  nnincnmbered  by  any  prior  engagement 
of  the  intestate. 

It  is  settled  that,  where  a  hnsband  deposits  his  own  moneys* 
in  the  names  of  himself  and  his  wife,  or  invests  his  own  moneys 
in  a  security  in  Ihe  same  manner,  his  act,  in  the  absence  of  evi- 
dence to  the  contrary,  evinces  an  intention  to  benefit  his  wife  to 
the  extent  of  a  right  of  snrvivorship  in  ilie  fund  so  deposited  or 
invested    West  v.  McCullough,  128  App.  Div.  &46. 

This  rule,  whenever  expressed,  has  been  applied  only  to 
imrties  to  an  actual  and  lawful  marriage.  In  a  transaction 
dearly  of  a  nature  to  bestow  the  right  to  the  fund  upon  the 
woman,  if  she  were  the  lawful  wife,  is  the  same  rule  less  cou'* 
trolling  when  it  appears  that  there  was  a  de  facto  marriage,  in 
which  the  woman,  though  in  law  lacking  the  actaal  right  of 
wifehood,  was  in  good  faith  persuaded  that  her  relation  was 
marital  and  the  man,  whether  or  not  he  was  aware  of  the  flaw 
in  his  marriage,  maintained  every  attitude  and  form  of  con* 
duct  which  a  lawful  spouse  would  exhibit. 

In  the  ordinary  case  of  deposit  by  a  real  husband,  the  rule 
does  not  depend  upon  the  essential  fact  of  marriage ;  it  arises 
from  the  impulses  which  would  ordinarily  be  found  to  affect  two 
persons  who  were  married. 

The  original  rule  is  that  a  deposit  made  or  a  securily  taken 
in  the  names  of  any  two  persons,  whatever  their  relation,  may 
be  made  the  subject  of  an  intentioi^  and  arrangement  that  in. 
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case  of  deatlt  the  flurvivor  sliall  be  entitled  to  the  fund.  This 
arrangement  may  be  ahown  by  express  contract  or  bj  circum- 
stances. 

Among  the  circumstances  from  which  the  intention  may  be 
gathered,  the  marital  relation  is  influential,  not  as  a  condition 
or  prerequisite  of  any  compact,  but  merely  as  a  fact  affording 
probability  that  iihe  intention  existed.  In  such  case  the  wife 
does  not  take  by  l^al  operation  dependent  upon  her  right  of 
wifehood,  but  does  take  because  the  depositor,  being  her  hus- 
band, and  naming  his  wife  in  association  with  him,  has  given 
sound  evidence  of  an  intention  that  the  person  so  associated 
shall  have  the  right  of  survivorship.  The  marriage  is  the  basis 
for  the  conclusion  that  the  deposit,  which  between  strangers 
might  not  have  imported  a  contract  for  survivorship,  takes  an- 
other meaning  when  the  deposit  concerxs  two  persons  whose  con- 
duct and  intentions  toward  each  other  are  influenced  and  shaped 
by  their  consciousness  and  recognition  of  a  marriage  -between 
them. 

The  fact  of  wedlock  is,  therefore,  only  important  as  a  reflec- 
tion and  record  of  their  mutual  feelings  and  purposes.  Its  use 
is  merely  evidentiary.  It  tends  to  show,  and  if  unqualified  by 
other  evidence  it  does  show,  that  the  depositors  have  thou^t 
and  acted  as  two  persons  ordinarily  think  and  act  under  the 
sway  of  marital  obligation  when  such  a  deposit  is  made. 

It  is  made  plain  in  West  v.  McCullough,  supra,  that  it  is  the 
probability  of  intention  which  flows  from  marriage,  and  not  the 
fact  of  marriage  itself,  which  gives  reason  to  the  rule  there  re- 
affirmed. There  is  no  longer  survivorship  in  the  wife  as  to  a 
chose  in  action  payable  to  husband  and  wife  named  together  and, 
unless  there  is  evidence  of  an  intention  to  benefit  her,  the  sur- 
viving wife  cannot  be  entitled  to  the  fund. 

The  same  sources  of  evidence  and  the  same  finding  of  the  in- 
tention would  be  present  where  the  two  parties  to  the  deposit^ 
&ough  in  law  not  married,  sincerely  and  reasonably  believe 
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thenLselves  to  be  man  and  wife.  Then  the  man  making  tiie  de- 
posit wonld  by  his  act^  when  read  in  the  light  of  his  love  and  his 
duly  toward  his  supposed  spouse,  give  proof  that  he  meanit  that 
the  fund  should  be  hers  upon  his  death.  The  evidence  of  his 
wish  and  arrangement  as  to  the  bank  aooount  would  be  no  less 
convincing  if  it  should  thereafter  appear  that  a  former  wife,  b^ 
Ueved  to  be  dead;  was  still  alive,  and  that  the  deposit  had  been 
made  between  two  persons  who  were  matrimonial  strangers. 

Is  there  evidence  of  the  intention  where  the  deposit  is  made 
.  in  the  names  of  two  persons  to  a  ceremonial  marriage,  one  of 
whom  (the  husband)  is  bound  by  a  former  marriage  still  sub- 
sisting, and  knows  it,  and  the  other  of  whom  (the  wife)  has 
neither  doubt^  nor  ground  of  doubt,  that  the  marriage  is  valid  ? 

The  woman's  attitude,  for  every  evidential  relation  to  tihe 
transaction,  is  the  same  as  if  she  were  a  true  and  honorable  wife. 
The  man's  attitude  is  as  if  he  said :  ^'  My  wife,  because  we  are 
married  according  to  every  ordinance  of  church  and  State,  I 
make  this  deposit  in  the  form  by  which  the  law  regarding  like 
transactions  between  man  and  wife  will  make  the  money  yours 
if  I  shall  die  before  you.  My  act  has  the  same  purpose  and  is 
intended  to  have  the  same  result  upon  my  death  as  it  would  have 
if  done  by  any  man  having  a  wife." 

The  effect  of  his  deposit  or  investment  is  to  be  measured,  not 
by  what  he  had  in  mind,  but  by  what  was  in  the  mind  of  her 
to  whom  the  benefit  was  proffered.  Did  he  intend  her  to  be- 
lieve and  rely  upon  his  conduct  in  the  same  manner  and  to  tihe 
same  degree  as  wives,  in  like  case,  are  by  law  invited  to  believe 
and  rely! 

The  money  was  his  and  was  capable  of  bestowal  upon  her  in 
case  of  his  death  by  means  of  this  form  of  deposit  It  only 
needed  that  he  should  characterize  and  explain  the  deposit  by 
any  act  su£Scient  to  evidence  die  intenrtion  that  she  should  have 
it  in  the  event  mentioned.  This  act  he  did,  unless  the  finding 
is  to  be  that  he  meant  to  deceive  the  woman  in  his  lifetime  and 

28 
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to  mock  her  from  the  grave.  It  is  ea joined  by  law  and  charity 
that  men's  conduct  and  language  shall  be  taken  as  straight 
rather  than  devious,  true  to  their  natural  and  open  meaniiig 
rather  than  to  any  hidden  reservation.    ' 

There  is  no  reason  to  believe  that  there  was  any  covert  pur- 
pose in  this  man's  conduct^  and  his  deposit  and  investment  in 
the  joint  note  constitute  and  evidence  an  intention  and  arrange- 
ment that  the  amounts  to  be  realized  therefrom  upon  his  deatli 
should  belong  to  the  accountant 

As  to  the  bank  account^  the  same  result  would  be  reached  by 
another  path.  ^^  Joint  tenancies  of  savings  bank  deposits  may, 
however,  be  created,  if  so  the  parties  intend,  irrespective  of 
whether  the  tenants  be  hixsband  and  wife,  and  in  such  case  the 
right  of  survivorship  exists."    West  v.  MoCullough,  supra. 

Evidently  these  compacts  have  been  supported  without  resort 
to  the  theory  of  survivorship  ex  jure  tacaris  (for  4hat  has  been 
abolished),  or  gift  (for  that  would  require  delivery),  or  con- 
tract (for  that  would  require  consideration),  or  trust  (for  a 
trust  needs  a  declaration),  or  testamentary  disposition  (for  that 
must  conform  to  the  statute). 

The  transaction  is  without  a  name.  It  is  said  to  be  ''  the 
creation  of  a  joint  tenancy,"  '^  an  intention  to  benefit  the  sur- 
vivor which  requires  nothing  to  be  done  to  effectuate  that  inten- 
tion." 

All  that  has  been  written  in  behalf  of  this  arrangement  comes 
to  this :  If  the  f  xmd  stands  in  two  names  and  the  owner  has  in- 
tended that  upon  his  death  the  survivor  shall  enjoy  the  remnant, 
the  transaction  is  effectual.  The  cases  look  only  for  evidence  of 
the  intention. 

In  the  case  at  bar,  as  to  the  bank  deposit,  at  least,  this  inten- 
tion appears,  whatever  were  the  relations  of  the  parties. 

The  intestate  closed  the  account  standing  in  his  sole  name 
and  on  the  same  day  deposited  his  entire  balance  in  the  same 
bank  to  the  credit  of  himself  and  the  person  now  claiming  the 
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^deposit  This  later  f onn  of  the  acoaunt  was  maintained  during 
the  rest  of  his  lif  e,  nearly  a  year. 

In  1908,  upon  the  eve  of  his  departnre  for  Europe,  it  appears, 
hy  testimony  which  is  accepted,  that  the  intestate  said  that  he 
gave  Mrs.  Eysel  (the  present  acoonntant)  $2,200  in  the  German 
Bank  in  New  York  city,  in  her  name  (ohvionsly  referring  to 
the  deposit  in  qnestion)  ;  that  he  further  said  '^  then  if  he  did 
not  come  back,  she  should  have  all  the  money  that  he  left,  be- 
cause the  children  (of  his  earlier  marriage)  had  nothing  to  do 
with  the  cash  money  that  he  had  in  the  bank." 

He  said  in  the  same  talk,  as  a  reason  for  his  expression  in  her 
favor :  ^'  She  was  so  good  to  him  before  he  got  married,  because 
he  needed  money.  *  *  *  She  gave  him  $1,200  of  her  own 
money,  because  he  did  not  draw  out  all  the  money  for  what  he 
needed."  He  said  that  ^'  the  money  he  gave  her,  $2,200  "  (the 
amount  of  the  deposit  charged  to  their  joint  credit)  '^  belonged 
to  her." 

The  effect  of  his  conduct  in  changing  the  deposit  and  of  this 
statement  made  in  explanation  thereof  is  not  impaired  by  the 
testimony  of  a  witness  that  the  intestate,  in  preparation  for  his 
absence  from  the  administratrix,  arranged  that  she  should  re- 
ceive portions  of  the  deposit  from  time  to  time  at  the  discretion 
of  the  witness.  This  arrangement  was  consistent  with  an  inten- 
tion that  she  should  have  the  sum  remaining  on  deposit  at  his 
death.  The  provision  for  her  concerned  not  the  sums  contained 
in  the  deposit,  but  their  remnant  at  his  death ;  and  his  solicitude 
that  they  should  not  be  unwisely  depleted  does  not  impair,  but 
rather  supports,  her  claim. 

The  act  of  the  accountant  in  signing  a  receipt  for  the  bank- 
book and  the  note  in  her  capacity  as  administratrix,  thou^ 
given  full  force  as  her  declaration  against  her  present  conten- 
tion, does  not  detract  from  the  force  of  the  conduct  and  state- 
ments of  the  intestate. 

When  he  changed  his  bank  deposit  from  his  own  sole  name  to 
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the  nances  of  himself  and  the  aocountanty  the  act  unqiiestion- 
ablj  betokened  an  intention  that  his  money  should  be  held  and 
disposed  of  in  some  way  other  than  wonld  baye  been  its  dispo* 
sition  if  it  had  remained  to  his  sole  credit  It  is  equally  certain 
that  the  intention  to  change  the  condition  of  the  moneys  con- 
cerned the  person  whose  name  was  added  to  the  account 

This  depositor  has  avowed  his  intention  that  the  person  joined 
ments,  supplies  evidence  quite  as  forcible  as  any  evidence  de- 
rivable from  the  act  of  a  husband  who,  without  any  declaration 
of  his  purpose,  has  merely  made  the  joint  deposit 

The  depositor  has  avowed  his  intention  that  the  person  joined 
with  him  in  the  deposit  should  have  all  if  he  did  not  come  back. 
He  gave  sound  reason,  if  he  did  not  prove  consideration^  for  his 
arrangement  in  he^  behalf;  and  he  said  that  the  amount  of  the 
deposit  belonged  to  her. 

The  objection  that  the  accountant  does  not  charge  herself  with 
the  amount  of  the  bank  balance  and  the  note  is  overruled,  on  the 
ground  that  both  have  belonged  to  her  since  the  death  of  the  in- 
testate. 
f    Decreed  accordingly. 


In  the  Matter  of  die  Final  Judicial  Settlement  of  l^e  Aooounts 
of  Anson  C.  Bsooks^  as  the  Executor  of  the  Estate  of  Ontus 
BxsBS,  Deceased. 

{Swrrogat^t  Court,  Madison  County,  December,  1909.) 

BZKCUTOBS  AND  ADlONlilTBAIXNIS — ^DEBTS  AND  UABILITIBB  Or  THX  S8TATS— 
KmiBlTION,  ESTABUSHMKNT,  ALLOWANCE  AND  KNlOBOBiaBNT  OV  CLAIMS 
— STATDTES    of    non-claim    OB    SHOBT    STATUTES    OV    tbflTAnONS    OT 

CLAIMS — ^Afpucahon  or  statutes— ExcEpnoNS — ^Infanot. 
The  rejection  of  a  claim  against  the  estate  of  a  deceased  person 
I       presented  by  a  minor  does  not  set  in  motion  the  short  Statate  of  Linii* 
*       tations  contained  in  section  1822  of  the  Code  of  Ciyil  Procedure,  but 

her  special  guardian,  upon  the  judicial  se^ement  of  the  estate,  maj* 

present  the  claim  and  prosecute  any  remedies  appropriate  to  its  en- 

foroement  and  collection. 
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Prooeedisg  for  the  judicial  settlement  of  the  account  of  an  ex* 
ecutor. 

E.  W.  Oushman,  attorney  for  executor  and  petitioner;  W.  E. 
Lounsbuiy^  special  guardian,  for  Beulah  E.  Melvin,  attorney  in 
person. 

KiLEY,  S. — ^I  cannot  find  that  the  question  here  under  consid- 
eration has  ever  been  passed  upon  by  the  courts  of  this  State. 
In  order  to  understand  the  circumstances  a  brief  history  of  the 
proceedings  is  as  follows: 

On  the  6th  day  of  July,  1908,  Cyrus  Beebe  died  in  the  town 
of  Hamilton,  in  this  county,  leaving  a  last  will  and  testament, 
which  was  duly  admitted  to  probate,  and  in  and  by  which  Asson 
C.  Brooks  was  named  as  executor.  He  duly  qualified  and  en- 
tetred  upon  the  discharge  of  his  duties,  and  ever  since  has  been, 
and  is  now,  acting  as  such  executor.  The  will  gave  all  of  dece- 
dent's property  to  his  wife,  Maria  Beebe. 

The  widow,  Maria  Beebe,  subsequently  died,  leaving  a  last 
will  and  testament,  which  contains  the  following  provision : 

'^  IT^inth :  I  give  and  bequeath  unto  Bulah  Melvin,  daughter 
of  Frank  Melvin,  Six  Hundred  Dollars,  which  sum  is  be- 
queathed with  the  understanding  that  it  is  to  pay  her  for  her  ser- 
vices in  full,  from  the  time  ahe  came  to  work  for  us,  until  my 
decease.  And  in  case  the  said  Bulah  Melvin,  or  her  representa- 
tives shall  ever  sue,  or  in  any  way  try  to  recover  any  sum  for 
her  services  from  my  husband's  or  from  my  estate,  then  this  bo- 
quest  shall  be  void." 

The  Bulah  Melvin  mentioned  in  the  foregoing  clause  of  Maria 
Beebe's  will  is  the  Beulah  E.  Melvin  mentioned  in  these  pro- 
ceedings. On  August  2, 1909,  the  executor  presented  a  petition 
for  the  final  settlement  of  his  accounts,  returnable  September  6, 
1909,  in  and  by  which  it  appears  that  he  cites  Beulah  E.  Melvin 
as  claimant  against  the  estate  of  Oyrus  Beebe,  deceased.    On 
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ibe  retnni  day  of  said  citation,  it  developed  tliat  Beulah  E.  Mel* 
vin  had  presented  a  claim  against  the  Oyros  Beebe  estate  for 
$1,000,  crediting  thereon  the  $600  mentioned  in  the  l^;ac7 
giyen  her  by  the  will  of  Maria  Beebe,  deceased;  bnt  that  the 
claim  had  been  rejected  and  that  no  farther  steps  were  taken 
by  ibe  said  Benlah  £.  Melvin  to  enforce  its  collection  or  to 
comply  with  the  statutes  with  reference  thereto*  The  executor 
nrges  that,  she  having  failed  to  offer  to  refer  the  claim  or  bring 
an  action  on  it  within  six  months  after  its  rejection  by  him, 
nnder  section  1822  of  the  Code  of  Civil  Procedure,  which  is  a 
short  Statute  of  Limitations,  she  is  barred  from  any  further 
remedy  to  present  or  collect  the  same.  The  said  Beulah  £.  Mel- 
vin, at  the  time  of  the  presentment  of  the  claim  and  its  rejection, 
was  an  infant  under  the  age  of  twenly^ne  yean  and  is  still  an 
infant;  she  has  no  general  guardian  and  it  is  conceded  that  no 
further  steps  were  taken  for  the  enforcement  of  the  claim  after 
the  rejection  of  it  as  aforesaid  by  the  executor.  The  daim  arose, 
according  to  the  agreement  of  the  special  guardian  made  on  the 
return  day  of  the  citation,  which  was  the  time  of  his  appoint- 
menty  as  follows : 

Mr.  and  Mrs.  Beebe  were  old  people  and  they  agreed  with  the 
infant,  and  with  her  father,  that,  if  she  would  come  and  live 
with  them  until  the  survivor  of  them  passed  away,  Mr.  Beebe 
would  give  her  $1,000,  to  be  paid  her  at  the  time  of  the  decease 
of  the  survivor  of  them  and  as  much  more  as  he  chose  to  give 
her. 

It  was  further  claimed  that  there  was  evidence  in  existence 
that  would  substantiate  this  claim. 

In  order  that  the  court  mi^t  be  advised  as  to  whether  this  in- 
fant had  rights  beyond  what  appeared  upon  the  argument,  and 
whether  there  was  evidence  to  protect  those  rights,  a  referee  was 
appointed,  upon  the  consent  of  all  parties  present,  to  take  such 
evidence  as  might  be  had  of  the  validity  and  existence  of  such 
a  claim  and  their  consent  that  the  question,  as  to  whether  she 
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is  barred  by  the  proTiaioxui  of  section  1822  of  the  Code  of  Ciyil 
procedure^  be  decided  on  the  coming  in  of  the  report  of  the 
xeferee. 

It  will  be  noticed  that  paragraph  nine  of  the  will  of  Maria 
Beebe  undertakes  to  pay  whatever  was  dne  this  infant  from  her 
hnsband  with  this  legacy  in  her  will ;  and  she  provides  that,  if 
the  said  infant  or  her  representatives  shall  in  any  way  try  to  re- 
cover any  sum  for  her  services  from  her  husband's  estate,  the 
beqnests  in  her,  Maria  Beebe's  will,  shall  be  void.  It  therefore 
would  seem  that,  when  the  settlement  of  the  estate  of  Maria 
Beebe,  deceased,  comes  before  this  court,  the  executor  of  her 
will,  who  is  the  same  executor  accounting  here,  may  then  and 
might  be  bound  to  raise  the  question  that,  by  £ling  the  claim 
against  the  estate  of  Cyrus  Beebe,  the  husband,  she  had  for- 
feited her  right  to  such  legacy. 

The  special  guardian  urges  that  the  Statute  of  Limitations, 
88  found  in  chapter  4,  title  3  of  the  Code  of  Civil  Procedure, 
relieves  her  from  the  harsh  remedy  that  would  prevail  in  the 
ease  of  an  adult  under  section  1822  of  the  Code  of  Civil  Pro- 
cedure. The  attorney  for  the.  petitioner  uiges  that  subdivision 
1  of  section  414  of  chapter  4,  title  3,  of  the  Code  of  Civil  Proce- 
dure, exempts  from  the  provisions  of  that  chapter  said  section 
1822  and  that  said  chapter  applies  only  to  actions  designated 
therein  arising  under  circumstances  therein  provided. 

That  that  rule  is  not  so  held,  universally,  will  be  seen  by  an 
examination  of  Hay  den  v.  Pierce,  144  N.  Y.  512 ;  Wetyen  v. 
Fick,  178  id.  223,  and  cases  where  other  short  statutes  have 
been  prescribed.   'See  Connolly  v.  Hyams,  176  iN.  Y.  404. 

It  is  a  general  proposition  of  law  that  this  court  has  no  juris- 
diction of  an  infant  until  a  citation  has  been  served  upon  her. 
A  minor  and  her  appearance  in  this  court  is  provided  for  in  sec- 
tion 2530  of  the  Code  of  Civil  Procedure. 

An  infant  may  file  a  petition  in  Surrogate's  Court,  but  she 
cannot  proceed  thereon  until  a  special  guardian  has  been  ap- 
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pointed  for  her^  unless  she  appears  by  a  general  guardian.  She 
cannot  bring  an  action  to  enforce  any  right  she  may  have  without 
being  represented  by  a  guardian  appointed  or  authorized  by  a 
court  to  appear  for  her.  Shall  the  provisions  of  section  1822  be 
construed  as  an  exception  to  the  well-known  rule  with  reference 
to  infants  ?  We  think  not.  We  do  not  think  the  serving  of  a 
rejection  upon  this  infant  affected  her  rights  any  more  than  if  a 
summons  and  complaint  had  been  served  upon  her  and  she  had 
not  appeared  and  a  judgment  had  been  entered  up  against  her 
without  the  appointment  of  a  guardian  ad  litem  to  take  care  of 
her  interests.  While  we  do  not  decide  here  that  the  evidence 
taken  by  the  referee  as  aforesaid  and  presented  to  this  court  esr 
tablishes  her  claim,  we  do  say  that,  unexplained,  prima  facie,  it 
shows  that  there  was  some  foundation  for  the  position  she  has 
taken.  And,  if  she  has  a  valid  claim  for  $1,000  against  the 
estate  of  Cyrus  Beebe,  deceased,  the  court  will  be  far  amiss  in 
doing  its  duty  to  permit  Maria  Beebe,  his  wife,  to  pay  it  with 
the  $600  legacy  in  her  will  and  compel  her,  if  she  refused  to  ac- 
cept that,  to  lose  her  compensation  for  the  labor  she  rendered 
these  old  people. 

It  is  conceded  by  the  petitioner  that  she  worked  for  them  a 
year  and  eleven  months  and  rendered  faithful  service.  I  de* 
cline  to  hold  that  she  shall  be  robbed  of  even  a  part  of  her  just 
compensation  for  such  services  by  construing  section  1822  of  the 
Code  of  Civil  Procedure  so  that  its  terms  will  contravene  all 
other  statutes  in  that  regard.  There  was  no  waiver  of  her  ri^t 
to  that  claim,  because,  as  an  infant,  she  could  not  do  anything 
that  would  constitute  a  waiver. 

Let  an  order  be  drawn  holding  that  the  provision  of  this  sec^ 
tion  does  not  apply  to  her  failure  to  bring  an  action  after  the 
rejection  of  this  claim;  that  through  her  special  guardian  she 
has  a  right  to  present  that  claim  to  the  executor  and,  in  the 
event  of  its  rejection,  her  special  guardian  is  entitled  to  take  any 
remedy  in  this  court  that  an  adult  could  take  to  prove  its  validity 
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«md  enforce  its  oollection,  if  found  valid.  After  said  order  is 
signed  and  entered^  let  a  copy  thereof  be  served  upon  the  execu- 
tor^I>etitioner  and  npon  his  attorney  and  said  proceedings  'he  then 
bdjonmed  for.  seventy  days  to  permit  an  appeal  theref rom,  if 
the  executor  shall  be  so  advised. 
Decreed  accordingly. 


In  the  Matter  of  the  Estate  of  Oaboliits  M.  Eissel. 

{ Burro gutt^B  Oowrt,  New  York  County,  December,  1909.) 
Taxes— Inhebttakob  akd  isAirsna  tax — ^Pbofibtt  akd  iittesest  sitb- 

JICT  to  tax — ^PBOPXBTT  PASSIKG  UNDEB  power  or  AFPOnVTlCEXTT. 

The  tranBfer  of  such  property  as  U  located  in  this  State,  only,  i» 
taxable  where  such  transfer  is  effected  by  the  exercise  by  a  resident 
of  the  State  of  Kew  Jersey  of  a  power  of  appointment  created  under 
the  will  of  a  resident  of  this  State  who  died  in  1886. 

Appeal  from  an  order  (fixing  tax  in  the  estate  of  Caroline  M» 
Eissel. 

Lewis  E.  Carr,  Jr.,  for  comptroller;  Lord,  Day  &  Lord,  for 
executors. 

CoHALAN^  S. — The  decedent  was  a  resident  of  New  Jersey* 
Her  will  was  proved  in  that  State,  and  the  executors  of  her  es* 
tate  were  dnly  appointed  hy  the  courts  of  that  'State.  David  P.^ 
Morgan,  the  father  of  decedent,  died  in  1886,  a  resident  of  New 
York  ooimty.  Under  his  will  a  power  of  appointment  over  a 
certain  trust  fund  was  given  to  the  decedent,  Oaroline  M.  EisseL 
iShe  exercised  the  power  in  favor  of  her  husband  and  other  bene- 
ficiaries of  the  class  limited  by  the  provisions  of  the  will  creating 
the  power.  The  securities  constituting  the  trust  fund  were 
located  in  New  Jersey  at  the  date  of  decedent's  death.  They 
consisted  of  bonds  and  stock  of  foreign  and  domestic  corpora* 
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tioBB^  The  appraiser  designated  to  appraise  the  estate  of  the  de- 
cedent for  the  purposes  of  the  Transfer  Tax  Act  included  in  his 
appraisal  of  the  assets  of  the  estate  all  the  securities  constituting 
the  trust  over  which  the  decedent  had  the  power  of  appointment. 
The  executora  appeal  upon  the  ground  that  the  only  part  of  the 
trust  fund  taxable  in  this  proceeding  is  that  portion  of  it  in- 
vested in  stocks  of  domestic  corporations.  As  David  P.  Morgan, 
the  grantor  of  the  power,  died  in  1&86,  and  limited  the  disposi- 
tion of  his  estate  to  beneficiaries  of  the  one  per  cent  class,  the 
trust  fund  above  referred  to  was  not  taxable  under  the  law  as  it 
existed  at  that  time.  Laws  of  1885,  cL  483,  §  1.  Therefore, 
the  State  of  'New  York  had  no  lien  upon  the  property,  and  the 
trustees  had  the  right  to  remove  it  out  of  the  State  or  to  invest  it 
in  the  securities  of  foreign  corporations.  The  exercise  of  a 
power  of  appointment  was  first  made  taxable  by  subdivision  5  of 
section  220  of  the  Transfer  Tax  Act  of  1897.  Prior  to  the  pas- 
sage of  that  act,  property  passing  by  virtue  of  a  power  of  ap- 
pointment was  not  taxable,  unless  it  would  be  taxable  if  trans- 
ferred directly  from  the  grantor  of  the  power  of  appointment 
under  the  power.  Matter  of  Harbeck,  161  K  T.  211.  If  the 
property  passed  directly  from  David  P.  Morgan  to  the  bene- 
ficiaries mentioned  in  the  will  of  the  decedent  herein,  no  tax 
whatever  would  accrue  to  the  State  of  New  York.  It  is  the 
transfer  of  property  effected  by  the  exercise  of  the  power  of  ap- 
pointment that  is  taxable,  and  it  is  the  exercise  of  the  power  and 
not  its  creation  which  effects  the  taxable  transfer.  Matter  of 
Howe,  86  App.  Div.  286.  As  was  said  in  Matter  of  Dows,  167 
N.  Y.  227 :  "  Whatever  may  be  the  technical  source  of  title  of  a 
grantee  under  the  power  of  appointment,  it  cannot  be  denied 
that  in  reality  and  substance  it  is  the  execution  of  the  power  that 
gives  to  the  grantee  the  property  passing  under  it."  For  the 
purpose  of  the  Transfer  Tax  Law  the  execution  of  the  power  is 
deemed  the  source  of  title  of  the  appointees.  Ohanler  v.  Eelsey» 
205  IT.  S.  466 ;  Matter  of  Delano,  176  N.  Y.  486.  The  basis  of 
the  power  to  tax  is  the  fact  of  actual  dominion  over  the  subject 
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of  taxation  at  the  time  the  tax  is  to  be  impoeed  (Matter  of  Swifts 
187  N.  T,  77),  but  the  subject  of  taxation  may  be  either  prop- 
erty of  a  tangible  nature  or  a  privil^e  conferred  by  statute. 
Matter  of  Hull,  111  App.  Div.  322.  Therefore,  the  right  of  tha 
State  to  tax  is  limited  to  where  it  has  actual  dominion  or  juris- 
diction over  the  property  transferred,  or  of  such  privilege ;  and 
an  instance  or  example  of  such  privil^e  is  the  permission 
granted  by  the  State  to  the  appointee  under  a  power  of  appoint- 
ment to  take  property  by  virtue  of  the  exercise  of  the  power. 
The  (State  says  that  as  a  condition  of  permitting  the  exercise  of  a 
power  of  appointment  it  shall  be  deemed  a  transfer,  taxable 
under  the  provisions  of  the  Transfer  Tax  Act,  in  the  same  man- 
ner as  if  the  property  to  which  such  appointment  relates  belonged 
absolutely  to  the  donee  of  the  power.  Transfer  Tax  Act,  §  220, 
subd.  5.  But,  as  the  power  of  appointment  given  to  the  decedent 
herein  was  exercised  by  her  while  a  resident  of  the  (State  of  New 
Jersey,  and  was  consummated  by  the  probate  of  her  will  under 
the  laws  of  the  State  of  New  Jersey,  the  general  privilege  of  per- 
mitting all  the  property  included  within  the  power  to  pass  to  the 
beneficiariee  appointed  by  the  decedent  was  a  privilege  granted 
by  the  State  of  New  Jersey  and  not  by  the  State  of  New  York. 
The  only  privilege  granted  by  the  State  of  New  York  was  to 
permit  the  transfer  of  the  property  located  in  New  York  to  pass 
to  the  appointees  in  accordance  with  the  provisions  of  the  will 
probated  in  New  Jersey.  Therefore,  the  jurisdiction  of  the 
State  of  New  York  to  tax  the  transfer  of  property  passing  under 
the  will  of  the  decedent  is  limited  to  the  property  situated  in 
this  State  at  the  time  of  her  death.  Matter  of  Hull,  111  App. 
Div.  822 ;  aflFd.,  186  N.  Y.  688 ;  Matter  of  Howe,  86  App.  Div. 
286 ;  affd.,  176  N.  Y.  670 ;  Matter  of  Dows,  167  id.  227.  The 
order  fixing  tax  should  be  reversed  and  the  report  of  the  ap- 
praiser remitted  to  him  for  the  purpose  of  excluding  from  his 
appraisal  all  stocks  of  foreign  corporations  and  all  bonds  located 
outside  of  the  State  at  the  date  of  decedent's  death. 
Decreed  accordingly. 
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Matter  of  the  Assessment  of  the  Transfer  Tax  Against  the  Estate 

of  John  Exike^  Deceased. 

{8urrog€^t^a  Court,  Oswego  County,  December,  1909.) 
GoTB — In  oenebal — ^Pabticitlab  instanobs — ^Bank  deposits  nr  joint 

NAMES  OF  DONOB  AND  DONEE. 
HUSBAin)  AND  WIFE — ^PBOPEBTT  OWNED  JOINTLY  OB  IN  COMMON — JoiNT  DB- 

posit  in  bank. 
Taxes — Inhebitanoe  and  tbansfeb  taxes — ^Pbofebtt  and  intebest  sub- 
ject TO  TAX — ^Deposit  in  bank — To  obedit  or  husband  and  whs 

JOINTLY. 

The  deposit  by  husband  and  wife  of  moneys  belonging  to  each  to 
.  their  joint  credit  in  a  savings  bank  does  not  indicate  a  gift  inter  vivoM, 
but  an  intention  that^  on  the  death  of  either,  the  funds  belonging  to 
the  one  dying  shall  pass  to  the  survivor;  and,  upon  the  death  of  either, 
the  transfer  of  that  part  of  the  deposit  so  passing  to  the  survivor  is 
taxable. 

Appeal  from  an  order  entered  upon  the  report  of  an  appraiser 
fixing  the  transfer  tax  upon  the  estate  of  a  deceased  person. 

W,  B.  Baker,  for  State  Comptroller ;  Ira  P.  Betts,  for  Maiy 
Eline,  administratrix  of  the  estate  of  John  Eline,  deceased* 

MiLUEiL,  6. — John  Kline  died  in  the  town  of  Schroeppel,  N. 
T.,  on  the  29th  day  of  December,  1907.  At  the  time  of  his  death 
there  were  on  deposit  in  three  banks  in  the  city  of  Syracuse,  N. 
Y.,  in  the  joint  names  of  himself  and  his  wife,  Mary  Kline,  de- 
posits aggregating  something  over  $9,000.  In  each  bank  the  ac- 
count was  payable  to  eitiher  or  the  survivor.  It  appears  from  the 
evidence  that  a  part  of  the  money  belonged  to  the  wife  individu- 
ally, when  deposited,  but  the  exact  amount  does  not  appear.  The 
widow,  who  is  also  the  administratrix  of  the  estate,  contends 
that  the  act  of  her  husband  in  placing  the  money  in  the  differ- 
ent banks  in  the  manner  above  stated  imported  a  gift  to  her  at 


11A.TTER  OF  KUNE.  365 

the  time  the  different  deposits  were  made,  and  that  no  part  of 
the  same  is  liable  to  a  transfer  tax. 

I  am  of  the  opinion  that  such  portions  of  the  different  ac- 
coimts  as  were  not  the  moneys  of  Mary  Eline  when  deposited 
are  taxable.  I  am  not  unmindful  of  the  fact  that,  under  the  de- 
cisions, where  a  busband  deposits  his  money  in  a  savings  bank  in 
his  name  and  that  of  his  wife  with  the  account  payable  to  either 
or  the  survivor,  as  was  the  case  here,  she  has  such  an  interest  in 
the  deposit  as  gives  her  the  equal  right  with  him  to  draw  it  dur- 
ing their  joint  lives,  and  vests  her  with  the  absolute  title  in  case 
she  survives  him.    iMbore  v.  Fingar,  131  App.  Div.  399. 

Tbe  widow  and  a  daughter  testified  before  the  appraiser  that 
the  deceased  frequently  said  that  it  was  his  intention  that  the 
nK>ney  should  belong  to  his  wife,  if  she  survived  him. 

Judge  Vann,  writing  a  concurring  opinion  in  Augsburg  v. 
Shurtliff,  180  N.  Y.  146,  lays  down  the  proposition  that  the  fact 
that  a  savings  bank  account  was  several  in  form,  so  that  either 
could  draw  during  the  lifetime  of  both,  clearly  indicates  that  a 
gift  inter  vivos  was  not  intended.  It  seems  necessary  that,  to 
constitute  a  valid  gift  of  personal  property,  there  must  be  on  the 
part  of  the  donor  an  intent  to  give,  and  a  delivery,  in  pursuance 
of  such  an  intent,  of  the  thing  given  to  or  for  the  donee.  The  de- 
livery, however,  whether  actual  or  constructive,  must  be  such  as 
will  operate  to  divest  the  donor  of  possession  of  and  dominion 
over  the  subject  of  the  gift.    Beaver  v.  Beaver,  117  N.  T.  421. 

It  se^ns  to  me,  from  the  evidence  in  this  proceeding,  it  was 
not  the  intention  of  either  party  to  divest  himself  or  herself  of 
the  control  and  use  of  the  money  so  long  as  both  lived,  and  that 
the  accounts  were  entered  in  the  way  we  find  them,  so  that  either 
could  draw  money  during  their  joint  lives  as  a  matter  of  con- 
venience, and,  upon  the  death  of  either,  the  deposits  would  be* 
come  the  absolute  property  of  the  survivor. 

iWhile  this  question  has  never  been  directly  passed  upon,  so 
far  as  I  have  been  able  to  ascertain,  yet  the  Appellate  Division 
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in  this  department  has  held  that,  if  a  eavingB  bank  deposit  is  a 
mere  tentative  troBt,  revocable  by  the  deceased,  the  depoeitor, 
during  his  lifetime,  it  is  taxable,  although  the  trust  beoomes  ab- 
solute and  irrevocable  upon  the  death  of  the  depositor.  Matter 
of  Fierce,  182  lApp.  Div.  465,  following  Matter  of  Tott^^  179 
N.  Y.  125. 

/While  in  the  case  at  bar  it  would  seem  that  the  wife  could  have 
drawn  every  dollar  of  this  money  during  the  joint  lives  of  her- 
self and  her  husband  (Moore  v.  Fingar,  131  App.  Div.  399),  yet 
her  title  to  the  deposits  was  not  so  perfect  but  that  the  husband 
could  have  revoked  the  gift  at  any  time  during  his  lifetime  by 
drawing  the  money  himself.  So  that  it  can  hardly  be  urged  that 
the  deceased  surrendered  the  absolute  possession  and  dominion 
over  the  money  in  question  during  his  lifetime. 

While  I  do  not  think  there  was  the  slightest  intention  on  the 
part  of  the  parties  to  this  transaction  to  avoid  the  provisions  of 
the  Transfer  Tax  Law,  yet,  if  the  principle  contended  for  by  the 
administratrix  in  this  case  should  be  established,  it  certainly 
would  provide  a  simple  and  eflfective  way  to  evade  the  plain  pro- 
visions of  the  statute. 

It  follows  that  the  transfer  not  having  become  absolute  until 
the  death  of  the  depositor,  such  parts  of  the  different  deposits  as 
were  not  the  moneys  of  Mary  Kline  when  deposited  are  taxable. 
Gonsol.  Laws,  eh.  60,  §  220,  suibd.  4. 

I  am  unable  to  ascertain  from  the  evidence  the  exact  amount 
of  money,  that  belonged  to  Mary  BHine  when  deposited,  or  the 
accrued  interest  thereon. 

An  order  may  be  entered  remitting  the  matter  to  the  ap- 
praiser for  further  evidence  upon  this  point ;  and,  upon  the  re- 
turn of  the  same,  the  tax  will  be  assessed  in  accordance  with  the 
yiews  herein  expressed. 

Decreed  accordingly. 
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Matter  of  the  Intermediate  Accaunt  of  Cuoubnoe  G.  Caxb^  as 
Executor  of  and  Trustee  Under  the  Last  Will  and  Testament 
of  John  T.  Caxr,  Deceased, 

{8urrogai^$  Court,  Saratoga  County,  JamuMry,  1910.) 

IfiraOPPEL— BQmTABLB  ESTCMPPKL  AlfD  I8T0PPKL  IK  PAIS — FaOIB  GBBAUlf G  IS- 

TOPPKUB-— AOQXnXSCSNCB— COKBKNTS  AlCD  PIBiaBBIOira. 
TtoSTS :    THX  TBUBTEB,  APPOINTJCKKT,  QXTALmCATION,  BEBIGFATIOIT  AlfD  SS- 

]coYAi<— Bonds  and  obliqahons — ^Bond  of  tistahsittabt  tbubtkb— 
When  to  bob  bsqiheed:    Execution  and  adionibtbation  or  tbubt— 

iNTESncXNTB — ^ABSENT  OF  BENXndABT. 

Where,  pending  a  hearing  upon  a  proceeding  for  the  judicial  settle- 
ment of  the  accounts  of  an  executor  and  trustee,  it  was  agreed  by  the 
parties  in  interest  that  the  executor  and  trustee  who  was  a  non-resi- 
dent might  continue  investing  in  foreign  res!  estate  and  that  he  might 
hold  certain  bank  stock  for  Ave  years  from  the  date  of  the  agreement^ 
the  benefldary  of  the  trust  fund  who  at  that  time  received  an  advance- 
ment  is  bound  by  the  agreement  and  is  thereby  estopped  from  urging 
objections  to  the  account  that  the  investments  in  the  foreign  real  es- 
tate were  improper  and  illegal  and  that  the  executor  and  trustee  should 
be  charged  with  the  market  value  of  the  bank  stock  instead  of  its  par. 

Where  a  will  contains  no  express  provision  that  s&id  executor  and 
tmstee  may  act  without  security,  but  no  objection  was  made  to  the 
granting  of  letters  testamentary  on  the  ground  of  his  non-residenoey 
he  may,  under  sections  2638  and  2815  of  the  Code  of  Civil  Procedure, 
as  testamentary  trustee,  be  required  to  file  security  in  a  case  where 
as  executor  he  could  not  be  removed  for  failure  to  give  it. 

But  where  the  executor  as  trustee  has  not  possession  of  the  share 
of  the  estate  beq[ueathed  to  him  as  trustee  until  after  the  death  of  the 
life  tenant^  he  should  not  be  required  to  give  security  until  the  tmst 
fond  comes  to  him  as  trustee  after  the  entry  of  a  decree  settling  his 
accounts  as  executor  and  directing  payment  of  legacies. 

Proceeding  npon  the  account  of  an  executor  and  trustee. 

Bockwood,  McKnight  &  MoKelvey,  for  Lora  W.  O.  Lowe; 
Slade,  Harrington  &  Goldsmith,  for  Clarence  Q.  Oarr. 
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OsTRANDEB^  S. — John  T.  Oarr  died  August  25,  1899.  His 
^11  was  prabated  September  17,  1889,  and  letters  testamentary 
were  issued  to  Clarenoe  G.  Oarr.  A  decree  settling  his  account 
was  made  September  8, 1897. 

February  18,  1901,  Lora  W.  C.  Lowe  filed  a  petition  to  re- 
^tdre  said  executor  to  render  a  further  account  of  his  proceed- 
ingfi  as  executor  and  trustee  under  said  will;  and,  on  Decem- 
ber 10,  1901,  he  filed  such  account,  which  was  settled  on  that 
<bi.te. 

June  12, 1905,  said  executor  filed  his  petition  for  a  voluntary 
intermediate  judicial  settlement  of  his  account,  and  therewith 
filed  his  account,  to  which  said  Lora  W.  C,  Lowe  filed  objec- 
tions. 

Pending  the  hearing  upon  this  proceeding,  an  agreement  was 
entered  into  between  said  Clarence  G.  Oarr,  Antoinette  S.  Oarr, 
Carrie  Oarr  and  Lora  W.  O.  Lowe,  that  Clarence  G.  Oarr  pay  to 
Lora  W.  O.  Lowe  $3,500  out  of  the  trust  fund,  as  an  advance- 
ment  to  her,  which,  together  with  interest  thereon  at  four  per 
<seat  per  annum,  should  be  taken  from  any  sum  thereafter  due 
her;  and  that  no  objection  would  be  made  by  any  oae  to  this 
payment  before  it  fell  due  to  her,  or  to  its  possible  invalidi^ ; 
4uid  that  said  Lora  W.  0.  Lowe  would  not  ask  for  further  ad- 
vancements during  the  life  of  said  Antoinette  S.  Oarr ;  and  she 
4»signed  to  said  Clarence  G.  Oarr  all  her  interest  in  said  trust 
fund  as  collateral  for  repayment  of  said  $3,^00  and  interest, 
and  among  other  things  agreed  '^  that  she  will  not  interfere  widi 
ihe  future  management  of  said  estate  or  ask  for  1^1  account- 
ings, previded  that  her  rights  in  the  same  are  not  jeopardized  in 
fact,  and  a  sworn  statement  and  accounting  of  the  estate  is  made 
to  her  in  the  month  of  January  of  each  year." 

It  was  also  agreed  that  said  executor  and  trustee  might  con- 
tinue to  invest  the  funds  of  the  estate  when  necessary  in  first 
mortgages  on  improved  real  estate  in  Minneapolis,  Minn.,  and 
elsewhere,  the  same  as  was  done  by  said  John  T.  Oarr  in  his 
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lifetime  and  has  been  done  subeequenilj  by  said  Okrence  G. 
Carr,  and  that  be  might  hold  for  (five  years  from  date  (July  20, 
1905)  stock  of  the  Fiist  ^National  Bank. 

October  6y  1905,  a  decree  was  entered  settling  the  account  of 
the  executor,  showing  a  balance  in  the  hands  of  said  executor  of 
^30,322.99, ''  to  be  by  him  and  the  said  Antoinette  S.  Oarr,  the 
widow,  and  the  said  -Clarence  G.  Oarr,  as  trustee  of  Lora  W.  O. 
Lowe  under  the  terms  of  the  will,  managed,  invested  and  con- 
trolled according  to  the  terms  of  said  will." 

On  August  12,  1909,  Lora  W.  O.  Lowe  filed  her  petition  to 
<x>mpel  said  Clarence  G.  Oarr  to  render  and  settle  bis  account  as 
executor  and  trustee. 

October  9,  1909,  said  Clarence  G.  Oarr  filed  his  account  as 
such  executor  and  trustee.  October  12,  1909,  Lora  W.  C.  Lowe 
filed  unyerified  objections  to  said  executor's  accoimt  of  his  pro- 
<;eedings  as  executor  and  trustee,  etc.,  and  dimmed : 

First.  That  the  "executor"  should  be  charged  personally 
with  three  mortgages  aggregating  $2,400  upon  property  in  Min- 
nesota, unless  such  investments  were  made  prior  to  mailing  veri- 
fied statement  January  25, 1906,  to  her  attorneys,  for  the  reason 
that  the  investments  were  on  property  outside  New  York  State 
and  not  legal  investments  under  New  York  laws. 

Second.  That  the  mortgages  should  be  eonverted  into  cash  and 
invested  in  securities  under  New  York  laws. 

Third.  That  the  executor  should  be  charged  market  values 
instead  of  par  value  of  First  National  Bank  stock. 

Fourth.  That  the  executor  should  be  charged  with  interest  on 
$2,031.50,  cash  on  hand,  and  required  to  invest  it. 

October  12,  1909,  Lora  W.  O.  Lowe  filed  her  petition,  alleg- 
ing herself  interested  in  said  estate  and  that  Olarence  G.  Oarr  is 
ihe  acting  executor  and  trustee  under  said  will,  and  has  been 
such  for  many  years,  and  is  not  a  resident  of  this  State,  but  re- 
sides at  Minneapolis,  and  has  no  office  in  this  State,  and  that  the 
will  contains  no  express  provision  to  the  effect  that  Olarence  G. 
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Oarr  may  act  as  executor  and  trustee  without  giving  security; 
that  he  has  $18,709.51  in  personal  property  (besides  thirty-five 
shares  First  2^ational  Bank  stock)  all  outside  "New  York  State, 
and  prays  that  he  he  compelled  to  give  security. 

From  the  evidence  it  appears  that  Clarence  G.  Carr  has  re- 
sided in  Minneapolis  since  1882  and  keeps  the  personalty  there;, 
that  he  rendered  a  sworn  account  or  statement  of  the  estate  to 
Mrs.  Lowe  by  sending  same  to  her  attorneys  in  January,  1906^ 
but  had  not  furnished  any  account  since  then,  because  the  attor- 
neys had  informed  him,  in  February,  1906,  that  they  did  not 
know  her  address,  but  would  furnish  it  to  him,  and  had  never 
done  so,  and  that  he  did  not  know  her  address ;  that  all  the  se- 
curities on  hand  were  on  hand  at  the  former  accounting;  that 
of  the  inventory  $10,000  was  real  estate  in  Saratoga  Springs; 
that  the  executor  owned  several  pieces  of  improved  realty  in 
Minneapolis  and  was  personally  responsible;  that  of  the  estate 
under  the  will  after  death  of  Antoinette  6.  Carr,  his  mother, 
executor  was  entitled  to  one-third  individually;  Caroline  Carr' 
to  one-third  and  Clarence  G.  Carr  as  trustee  for  Mrs.  Lowe  one- 
third,  subject  to  deduction  of  $3,500  under  the  agreement. 

After  giving  a  legacy  of  $1,600  to  Caroline  Carr,  the  wiH 
gives  to  Antoinette  S.  Carr,  widow,  use  of  all  the  remainder 
during  her  life  in  lieu  of  dower,  and  then  proceeds :  "  Third,  I 
give,  devise  and  bequeath  all  the  rest,  residue  and  remainder  of 
my  estate  after  such  use  as  aforesaid  hy  my  said  wife  and  at  her 
death  as  follows:  **  one-third  to  Clarence  G.  Carr,  one-third  to 
Caroline  'Oarr,  and  one-third  to  Clarence  G.  Carr  as  trustee  for 
Lora  W.  C.  Lowe,  and  others. 

Accountant  urges  that,  by  the  agreement  of  1905,  wherein 
Mrs.  Lowe  agreed  not  to  interfere  with  the  future  management 
of  the  estate  or  ask  for  accountings  unless  her  rights  were  in  fact 
jeopardized,  she  is  barred  from  taking  this  proceeding.  But 
this  was  upon  condition  that  he  render  to  her  a  verified  statement 
and  accounting  of  the  estate  in  January  of  each  year.    This  he 
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lias  not  done  einoe  1906,  and  he  assigns  as  a  reason  that  he  did 
not  know  her  address  and  that  she  made  no  demand  upon  him 
for  it  He  has  not  stood  upon  this  oontention,  but  has  filed  his 
account  pursuant  to  the  prayer  of  her  petition,  and  it  is  not  nec- 
eesarj  to  pass  upon  this  contention. 

The  objection  that  the  mortgages  on  Minneapolis  property 
were  improper  investments,  because  on  property  without  the 
State,  and  the  objection  as  to  the  0iti2ens'  Bank  stock  which  is 
held  by  the  executor,  are  met  by  the  agreement  of  1905,  in  which 
contestant  expressly  agreed  that  such  investments  might  be  made 
and  that  such  bank  stock  might  be  held  until  July  20, 1910.  The 
condition  for  annual  statements  attached  to  the  clause  of  the 
contract  providing  that  Mrs.  Lowe  would  not  call  for  account- 
ings if  statements  were  rendered  her  does  not  afFect  the  other 
clauses  of  the  contract  (Bogardus  v.  New  York  Life  Lisurance 
Co.,  191  K.  Y.  328-335) ;  and,  as  to  the  other  provisions,  said 
contract  stands,  and  the  contestant  is  bound  and  estopped  by  it 
from  urging  these  objections  to  the  account. 

As  to  the  objection  that  the  executor  should  be  charged  inter- 
est on  the  $2,031.50  cash  on  hand,  there  is  no  evidence  as  to 
when  he  came  by  it,  nor  anything  showing  any  neglect  to  reason- 
ably invest  it.  I  think  the  objection  to  the  account  should  be 
overruled. 

We  come  then  to  the  question  whether  security  shall  be  re- 
quired of  Mr.  Oarr.  He  was  a  nonresident  of  the  State  when 
letters  testamentary  were  granted  to  him  in  1889,  and  no  objec- 
tion was  made  on  the  ground  of  nonresidence  until  this  time. 
He  appears  to  be  financially  responsible,  and  no  disqualification 
is  shown  against  him,  unless  it  be  his  nonresidence.  This  appli- 
cation is  not  to  remove  the  executor,  as  contemplated  by  section 
3®85  of  the  Code  of  Civil  Procedure ;  but,  if  it  were,  under  the 
<loctrin6  of  Postley  v.  Cheyne,  4  Dem.  492,  the  facts  would 
not  warrant  his  removal  under  that  section  in  default  of  se- 
curity. 
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But  this  application  is  made  under  section  2315,  Code  of  Civil 
Procedure,  which  provides  that  a  person  interested  in  the  execu- 
tion of  a  trust  may  present  to  the  court  any  fact  respecting  a 
testamentary  trustee  "  the  existence  of  which,  if  it  was  inter- 
posed as  an  objection  to  granting  letters  testamentary  to  a  per- 
son named  as  executor  in  a  will,  would  make  it  necessary  for 
him  to  give  security  in  order  to  entitle  himself  to  letterB>"  and 
pray  for  a  decree  requiring  the  trustee  to  give  security,  etc 
Under  section  2638  a  person  named  as  executor  against  whom 
there  is  an  objection  of  nonresidence  may  entitle  himself  to 
letters  by  giving  a  bond,  etc.  Under  these  provisions  a  testa- 
mentary trustee  may  be  required  to  file  security  in  a  case  where 
an  executor  could  not  be  removed  for  failure  to  give  it. 

But,  under  the  will  in  this  case,  the  legatee  Oarr,  as  trustee^ 
has  no  possession  of  the  share  of  the  estate  bequeathed  to  him 
as  trustee,  until  after  the  death  of  his  mother.  There  has  been 
no  separation  of  the  estate  for  the  purpose  of  these  legacies.  It 
is  all  in  the  hands  of  Carr  as  executor,  and  there  has  never  been 
any  receipt  of  it  by  him  as  trustee  and  cannot  be  until  the  death 
of  Mrs.  Carr.  When  a  decree  shall  be  made  settling  his  account 
as  executor  and  directing  payment  of  the  legacies,  a  petition 
may  be  properly  made  requiring  him  to  give  security  for  the 
amount  to  come  into  iiis  hands  as  trustee;  but,  until  the  trust 
fund  comes  to  his  hands  as  trustee,  I  do  not  think  he  should  be 
required  to  give  security  for  it,  in  view  of  the  burden  which 
would  be  imposed  upon  the  fund  in  carrying  such  a  bond  for 
perhaps  several  years  before  receipt  of  the  fimd  by  him,  and  in 
view  of  the  fact  that  no  disqualification  or  irresponsibility  ift 
shown* 

The  objections  to  the  account  should  be  overruled,  and  the 
prayer  of  the  petition  for  security  should  be  d^ed. 

Decreed  accordingly. 
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Matter  of  the  Appraisal  of  the  Estate  of  Maby  R  Moobe^  De- 
oeaaedy  Under  the  Act  Relative  to  Tazable  Transfers  of  Prop- 
erty. 

{Bwrrogat^9  Court,  Saratoga  County,  January,  1910.) 

TaXMB — ISfBEBTtAJXCm     AND     TUASBWEM     TAZX8 — ^BZKMFTIONS — ^HosnTALS; 
BKNEVOI2NT  A880CIATIOH8. 

Although  the  senrioes  of  patients  at  the  Craig  O0I0117  for  Epileptics 
are  utilised  upon  its  lands  to  grow  foods,  or  to  make  products  which 
may  be  sold  by  the  State  and  the  proceeds  used  lo  purchase  necessities 
for  the  support  of  the  colony,  it  is,  nevertheless,  within  the  meaning 
ol  section  221  of  the  Tsx  Law,  conducted  "  exclusively  "  for  the  chari- 
table and  other  purposes  specified  in  the  section;  and  a  legacy  to  it  is 
exempt  from  transfer  tax. 

The  Woman's  Christian  Temperance  Union  of  Ballston  Spa,  N.  Y., 
is  also  within  the  language  of  said  section,  and  a  legacy  to  it  is  like- 
wise exempt. 

See  146  App.  Div.  712. 

Appeal  from  an  order  of  the  Surrogate's  Oourt  of  Saratoga 
oountj,  made  upon  the  report  of  the  county  treasurer,  fixing  the 
amount  of  a  tax  upon  oertain  legacies. 

John  H.  Burke,  for  executors;  Burton  D.  Esmond,  for  comp- 
troller. 

OsTRANDEB^  S. — This  ifi  an  appeal  from  an  order  of  the  Sur- 
logate's  Court  of  Saratoga  county,  made  upon  the  report  of  the 
county  treasurer,  fixing  the  value  of  certain  legacies  under  the 
will  of  deceased  and  the  amount  of  tax  payable  thereon,  pursu- 
lant  to  article  10  of  the  Tax  Law.  Said  order  was  made  June 
15,  1909;  and  the  portion  thereof  appealed  from  is  that  part 
which  adjudges  a  tax  to  be  payable  upon  legacies  bequeathed  in 
the  will  of  deceased  to  Oraig  Oolony  for  Epileptics  and  to  the 
iWoman's  Christian  Temperance  Union  of  Ballston  Spa.    The 
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sole  question  urged  upon  this  appeal  is  whether  such  l^acies 
are  taxable  or  exempt  under  section  2^21  of  the  Tax  Law. 

iMary  R  Moore  died  December  15,  1908,  leaving  a  will  which 
was  probated  March  20,  1909. 

Ej  article  36  of  her  will  testatrix  gave  to  the  board  of  man- 
agers of  the  Oraig  Colony  for  Epileptics  $20,000  in  trust  **  to 
be  invested  bj  said  board  and  forever  kept  invested  in  such  se- 
curities as  said  board  may  deem  proper,  the  interest  and  income 
arising  therefrom  to  be  used  and  applied  to  the  uses,  purposes 
and  objects  of  said  colony ;  "  and  by  the  residuary  clause  of  said 
will  said  board  of  managers  of  said  colony  was  given  one-fourth 
of  her  residuary  estate  upon  the  like  trust  and  for  like  objects* 

By  the  38th  clause  of  her  will  deceased  gave  $1,000  to  the 
Woman's  Ohristian  Temperance  Union  of  Ballston  iSpa,  K.  Y., 
in  trust  to  keep  the  same  invested  and  to  use  the  income  for  the 
benefit,  support  and  maintenance  of  said  union. 

It  is  conceded  that  those  legacies  are  taxable,  unless  they  are 
exempt  imder  the  provisions  of  section  221  of  the  Taw  Law. 

That  section,  so  far  as  applicable  to  this  case,  provides  that 
"  any  property  devised  or  bequeathed  to  any  person  who  is  a 
bishop,  or  to  any  religious,  educational,  charitable,  missionary, 
benevolent,  hospital  or  infirmary  corporation,  including  cor- 
porations organized  exclusively  for  bible  or  tract  purposes,  shall 
be  exempted  from  and  not  subject  to  the  provisions  of  this 
article.  *  *  *  But  no  such  corporation  or  ussociation  shall 
be  entitled  to  such  exemption  if  any  officer,  member  or  employee 
thereof  shall  receive  or  may  be  lawfully  entitled  to  receive  any 
pecuniary  profit  from  the  operation  thereof,  except  reasonable 
compensation  for  services  in  effecting  one  or  more  of  such  pur- 
poses, or  as  proper  beneficiaries  of  its  strictly  charitable  pur- 
poses; or  if  the  organization  thereof  for  any  such  avowed  pur- 
pose be  a  guise  or  pretense  for  directly  or  indirectly  making  any 
other  pecuniary  profit  for  such  corporation  or  association,  or  for 
any  of  its  members  or  employees,  or  if  it  be  not  in  good  faith 
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organized  or  coaducted  exdusiyelj  for  one  or  more  of  such  pur- 
poses," 

It  is  not  seriously  urged  that  the  Oraig  Colony  is  maintained 
as  a  pretended  charitable  institution,  for  the  purpose  of  making 
profits  and  evading  the  Tax  Law ;  nor  that  any  officer,  member 
or  employee  thereof  received  any  pecuniary  profit^  except  rea* 
sonable  compensation  for  services  in  effecting  its  purposes.  And 
we  come  to  the  question,  Is  the  Craig  Colony  an  ''  educational," 
"charitable,"  "benevolent,"  "hospital"  or  "infirmary"  cor- 
poration ;  and,  if  so,  is  it  organized  or  conducted  exclusively  for 
one  or  more  of  such  purposes  ? 

Craig  Colony  was  organized  under  a  special  act — chapter 
363,  Laws  of  1894.  It  has  been  continued  under  chapter  546, 
Laws  of  1896,  and  the  State  Charities  Law,  chapter  55,  Con- 
solidated Laws.  The  objects  of  the  colony,  as  stated  in  the  stat- 
ute, are  "  to  secure  the  humane,  curative,  scientific  and  economi- 
cal treatment  and  cure  of  epileptics,  exclusive  of  insane  epilep- 
tics ;  "  and  in  furtherance  of  this  design  the  statute  provides  for 
the  furnishing  of  land,  buildings  for  dwellings,  for  an  infirmary, 
school  bouse,  chapel,  workshops  for  the  teaching  and  productive 
prosecution  of  trades  and  industries. 

It  is  contended  by  the  comptroller  that,  because  means  are  to 
be  provided  for  productive  prosecutions  of  trades  and  industries, 
and  because  it  is  elsewhere  (§§  10,  11)  declared  that  the  intent 
of  the  act  is  that  the  colony  sihall  be  self-supporting  as  far  as 
possible,  the  language  indicates  that  the  colony  was  not  organized 
exclusively  for  one  or  more  of  the  purposes,  educational,  char- 
itable, benevolent,  hospital  or  infirmary,  which  would  entitle  the 
legacy  to  exemption,  but  in  part  for  profit  Tbis  contention 
does  not  seem  well  founded.  The  exclusive  object  is  to  secure 
treatment  and  care  of  a  class  of  unfortunates,  and,  incidental  to 
such  care,  is  provision  for  such  productive  use  of  their  labor  as 
will  serve  to  bear  a  part  of  the  expense.    That  the  object  of  the 
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colony  IB  not  gain  is  evident  from  the  further  pro¥ifli<»8  of  the 
actB  creating  it 

All  its  property  is  owned  by  the  State.  The  board  of  man- 
agen  are  appointed  by  the  governor  and  ccmfirmed  by  the  Sen- 
ate, and  serve  without  compensaticm*  They  are  anthorized  to 
receive  and  hold,  '^  in  trust  foe  the  State/'  property  to  be  applied 
to  the  maintenance  and  education  of  epileptics  and  the  general 
uses  of  the  colony.  The  treasurer  is  required  to  deposit  all 
moneys  of  the  colony  under  direction  of  the  ccHuptroller,  and  to 
account  monthly  to  him«  Different  classes  of  patients  are  re- 
ceived. 

(a)  State  patients,  epileptics  resident  in  the  State  who  aio 
unable  to  provide  for  their  support  in  the  colony. 

(b)  Private  patients,  who  are  received  for  sudi  ccmipensft- 
tion  as  the  managers  deem  just,  in  case  they  can  be  accommo' 
dated. 

(c)  State  patients,  received  upon  application  of  local  poor 
authorities,  whose  duty  it  is  made  to  place  epileptics  coming 
imder  their  charge  in  the  colony. 

All  State  patients  are  gratuitously  supported  by  the  State, 
except  that  the  counties  from  which  State  patients  are  received 
are  required  to  pay  thirty  dollars  per  year  for  clothing  for  each 
patient 

In  the  reception  of  patients,  preference  is  required  to  be 
given  to  indigent  patients,  after  them  to  patients  able  to  pay 
only  in  part,  and  after  them  to  patients  able  to  pay  in  full  the 
expense  of  their  maintenance. 

In  case  the  number  of  applicants  for  admission  as  State  pa* 
tients  exceeds  the  accommodations,  admission  is  apportioned 
among  the  counties  according  to  their  dependent  epileptic  popu- 
lation. Annual  reports  to  the  State  board  of  charities  are  re- 
quired to  be  made,  and  the  State  board  is  required  to  certify  to 
the  Legislature  what  appropriations  are  necessary  for  the  sup- 
port of  the  institution. 
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Brieflj,  the  acheiine  of  the  oolcmy  is  to  (secure  treatment  of  sane 
epileptics ;  bj  employing  them  to  make  them^  as  nearly  as  po»- 
sible^  self -supporting,  and  for  the  balance  of  the  expense  to  call 
upon  the  State  treasury.  Donations  in  aid  of  this  object  are  re- 
ceived ;  and^  so  far  as  there  may  be  accommodations  after  caring 
for  indigent  patients^  other  patients  are  treated  at  the  .cost  of 
such  service. 

The  fact  that  the  services  of  patients  are  utilized  upon  its 
lands  to  grow  foods^  or  to  make  products  which  may  be  sold  by 
the  iState  and  the  proceeds  used  to  purchase  necessities  for  the 
support  of  the  colony,  does  not  prevent  the  organization  or  con- 
duct of  the  colony  from  being  exclusively  charitable,  educational, 
benevolent,  if  its  lawful  operations  and  objects  bring  it  within 
those  descriptions. 

Charitable,  in  its  usual  and  ordinary  sense,  means  pertaining 
to  almsgiving  or  relief  of  the  poor,  springing  from  charity,  or 
intended  for  charity.  Cent.  Diet  In  a  legal  sense  charity  has 
been  defined  as  a  gift  to  be  applied  lawfully,  among  other  things, 
for  the  benefit  of  an  indefinite  number  of  persons,  by  bringing 
their  hearts  imder  the  influence  of  education  or  religion,  reliev- 
ing their  bodies  from  disease  or  suffering.  See  ^'  Charity,"  as 
defined  in  "  Words  and  Phrases." 

The  Craig  Colony's  objects^  conduct  and  organization  are 
aptly  described  in  the  remark  of  Judge  Haight  relative  to  the 
Vassar  Brothers  Home  for  Aged  Men,  127  N.  T.  1  (14)  :  "  It 
possessed  no  element  of  private  or  corporate  gain,  and  whatever 
income  it  may  derive  is  devoted  to  the  charity  for  which  it  was 
incorporated." 

In  People  ex  rel.  N.  T.  Institute  for  Blind  v.  Fitch,  154  N. 
T.  14,  Judge  Martin  said,  at  page  33 :  "  The  relator  must  be 
regarded  as  a  charitable  institution  so  far  as  it  clothes,  educates, 
and  maintains  indigent  pupils  at  public  expense  or  by  donations 
f ram  individuals.  iSo  far  as  it  educates  pupils  who  pay  for  their 
tuition,  board  and  maintenance  it  is  not  to  be  regarded  as  a  char- 
itable but  only  as  an  educational  institution." 
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Craig  Colony  imder  its  charter  duties  performs  acts,  char- 
itable^ edueationaly  benevolent,  hospital  and  infirmary  in  their 
nature;  and  its  energies  are  directed  exclusively  to  such  acts. 

Within  the  forgoing  authorities  and  the  authority  of  Cor- 
bett  V.  St.  Vincent  Industrial  \School,  79  App.  Div.  334 ;  afiFd., 
177  N.  T.  16 ;  Smith  v.  Havens  Relief  Fund  Society,  44  Misc. 
Eep.  594,  118  App.  Div.  678 ;  Matter  of  Shattuck,  193  N.  T. 
446,  452 ;  and  following  the  holding  of  Judge  O'Brien  in  People 
'ex  rel.  Board  of  Charities  v.  N.  Y.  Society  Prevention  Cruelty 
Children,  162  N.  Y.  429,  431,  that  a  charitable  institution  sub- 
ject to  visitation  by  the  State  board  of  charities  ^^  must  be  one 
that  in  some  form  or  to  some  extent  receives  public  money  for 
the  support  and  maintenance  of  indigent  persons,'^  I  feel  no 
hesitation  in  holding  Craig  Colony  to  be  such  a  corporation  that 
legacies  to  it  are  exempt  from  the  transfer  tax  under  the  pro- 
visions  of  section  221  of  the  Tax  Law. 

While  it  is  not  necessary  in  reaching  this  conclusion  to  refer 
to  other  legislation,  it  is  significant  that  the  Legislature,  in  mak- 
ing appropriations,  has  classed  this  corporation  and  appropriated 
moneys  for  it,  as  a  '^  charitable  institution.''  Laws  of  1903, 
<3h.  599;  Laws  of  1904,  ch.  729;  Laws  of  1905,  cL  700;  Laws 
of  1906,  ch.  686 ;  Laws  of  1907,  ch.  578 ;  Laws  of  1908,  chs. 
466,  469. 

I  do  not  think  the  Legislature  ever  intended  to  tax  benevo- 
lently inclined  people  for  the  privilege  of  making  legacies  de- 
-signed  to  relieve  the  State  of  its  burdens.  'No  more  efiPeetual 
way  of  stopping  such  benevolence  could  be  well  devised.  While 
the  courts  have  no  power  to  prevent  the  Legislature  from  estab- 
lishing such  a  greedy  and  foolish  policy,  they  should  not  by  con* 
«truction  impute  such  an  intention  in  cases  where  it  does  not 
clearly  appear,  nor,  by  hair-splitting  constructions  of  the  statute, 
entrap  unwary  persons  who  desire  to  limit  their  benefactions  to 
the  (State  by  the  amount  set  out  in  the  legacy.    So  much  of  the 
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order  appealed  from  as  imposes  a  tax  upon  the  gifts  to  the  Oraig 
Colony  should  be  reversed. 

The  Woman's  Christian  Temperance  Union  is  incorporated 
and  its  certificate  of  incorporation  states  the  purposes  of  its  in- 
corporation to  be  ^^  to  promote  Christian  temperance  work  and 
the  uplifting  of  the  youth  in  the  community/'  The  affidavit  of 
its  president  says  that  its  work  has  been  to  discourage  the  use 
and  traffic  of  liquor,  the  use  of  tobacco,  cigarettes^  opium  and 
morphine,  and  to  ^ve  special  attention  to  evangelistic  work; 
that  it  arranges  religious  services  at  places  where  no  meetings 
are  otherwise  held,  such  as  the  county  almshouse  and  county  jail ; 
that  the  society  depends  entirely  on  charity  for  its  support,  and 
its  officers  receive  no  compensation  for  their  services.  I  think 
this  society  falk  within  the  class  of  benevolent,  educational, 
charitable  corporations,  intended  to  be  exempted  from  payment 
of  the  transfer  tax  under  section  221  oi  the  Tax  Law  (Matter  of 
Moses,  60  Misc.  Eep.  637)  ;  and  the  order  imposing  a  tax  upon 
this  legacy  should  be  reversed. 

Decreed  accordingly. 


Matter  of  the  Application  of  Chablbs  S.  Pool^  for  an  Liter- 
mediate  Accounting  of  the  Estate  of  Sophie  S.  Pool^  De- 
ceased. 

(Burrogat^B  Court,  Wettchetier  County,  Jan/uary,  1910.) 

InBTBAKGB— ASSIONlfKNT  OB  TSANSFD  OF  POXJOT — ^RlGHT  TO  ICAKB  ASBIQlf- 
MXNT— ASSIGNICENT  BT  WIFS  OF  FOUOT  ON  HXB  HUSBAND'S  UFB  IN  HEB 

FAV(»— Disposal  bt  will  on  dka.th  bbfobb  husband. 

Where,  by  a  decision  of  the  Appellate  DiTision,  it  ii  determined 
thai  a  testator's  executor  was  not  entitled  to  receive  the  proceeds  of 
an  insurance  policy  upon  the  life  of  testator  which  had  been  issued  for 
the  sole  benefit  of  his  wife  who  predeceased  him,  but  that  the  policy 
passed  to  her  executor  as  part  d  her  estate;  and,  where  the  wife  left 
descendanta,  her  attempted  disposition  of  the  policy  by  her  last  will 
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and  testamciit  was  ineffeetnal  for  any  pnrpoee  and  the  prooeeda  thoold 
be  adminiatered  aa  nnbeqneaihed  aawta,  aa,  imder  section  22  of  ih% 
IXmeatic  Belaiioiia  Law  (Obnaolidated  Lawa,  ch.  19,  aeo.  52),  tiie  ligiit 
of  a  married  woman  to  diapoae  of  auch  a  policy  ia  now  dependent  upon 
her  dying  "  leaving  no  deacendanta  awTiTing." 


Proceedings  upon  intermediate  aoeount  of  an  administrator 
cum  teriamento  armexo. 

I.  T.  FlattO;  for  petitioner;  W.  B.  &  G.  F.  Chamberlain,  for 
administrator  cvan  testamento  annexo. 

MxLLAKD,  S. — Charles  S.  Pool,  a  son  of  Sophie  5.  Pool,  de- 
ceased, made  and  filed  a  petition  setting  forth  the  following 
facts: 

That  in  1863  a  policy  of  life  insuraikoe  was  issned  bj  the 
IN'ew  England  Mutual  Life  Insurance  Company  upon  the  life 
of  John  H.  Pool,  for  the  sole  benefit  of  Sophie  S.  Pool ;  that 
Sophie  S.  Pool,  wife  of  said  John  H.  Pool,  died  domiciled  at 
Harrison,  Westchester  county.  State  of  New  York,  on  or  about 
the  14th  day  of  June,  1901,  leaving  a  last  will  and  testament 
which  was  executed  on  the  20th  day  of  September,  1900,  and 
duly  admitted  to  probate,  wherein  she^amed  her  husband,  said 
John  H.  Pool,  as  her  executor  and  also  her  sole  legatee  and  de- 
Tisee;  and  letters  testamentary  were  thereafter  duly  issued  to  the 
said  John  H.  Pool  by  the  surrogate  of  Westchester  county ;  that 
at  the  time  of  her  death  she  left  her  surviring  her  husband  and 
her  five  children,  of  whom  the  petitioner  is  one ;  that  thereafter, 
and  on  or  about  the  27th  day  of  January,  1907^  the  said  John  EL 
Pool  died,  leaving  a  last  will  and  testament  under  and  by  virtue 
of  which  his  wife,  Sophie  S.  Pool,  his  son  J.  Lawrence  Pool  and 
one  William  H.  Macy,  Jr.,  were  named  as  executors ;  that  said 
Sophie  S.  Pool  having  predeceased  said  John  H.  Pool  and  the 
said  William  H.  Macy,  Jr.,  having  renounced  his  appointment 
as  executor,  letters  testamentary  were  duly  issued  to  said  J. 
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Lawrence  Pool,  ami  tiiie  said  J.  Lawrence  Pool  is  the  sole  acting 
ezecator  of  the  estate  of  John  H.  Pool ;  that  no  special  bequest 
was  made  by  the  said  John  H.  Pool  of  the  policy  in  question 
in  his  said  last  wiU  and  testament;  that  Sophie  S.  Pool^  the 
beneficiary  named  in  the  policy^  was  a  married  woman  and  al- 
ways resided  with  her  husband  during  coverture ;  that  she  was 
never  engaged  in  business  and  whatever  debts  she  left  had  been 
paid,  as  well  as  her  funeral  and  testamentary  expenses;  that, 
although  John  H.  Pool  qualified  as  executor  of  the  estate  of 
Sophie  S.  Pool  shortly  after  her  death  on  the  14th  day  of  June, 
1901,  no  account  or  report  was  ever  made  by  him  or  by  his  suc- 
cessor, J.  Lawrence  Pool,  who  was  duly  appointed  administrator 
with  the  will  annexed  of  the  estate  of  iSophie  S.  Pool  by  this 
court,  on  or  about  the  301^  day  of  January,  1908 ;  that  the  ad- 
nuliistnttor  with  the  will  annexed  of  the  estate  of  Sophie  S.  Pool 
claims  the  petitioner  has  no  interest  in  this  estate  and,  therefore, 
his  petition  for  a  compulsory  accounting  cannot  be  granted; 
while  the  petitioner  claims  that  the  said  (Sophie  S.  Pool  died  in- 
testate as  to  the  proceeds  of  this  policy  and  that  he,  being  one  of 
her  next  of  kin,  namely,  one  of  five  children,  is  entitled  to  ono- 
fif th  thereof. 

The  question  of  this  policy  of  insurance  has  already  been  be- 
fore the  Appellate  Division  of  this  district  in  an  action  brought 
by  J.  Lawrence  Pool,  as  executor  of  John  H.  Pool,  deceased, 
against  the  New  England  Mutual  Life  Insurance  ^Company 
(123  App.  Div.  886) ;  and  the  court  there  held  that  the  plain- 
tiff, as  executor  of  John  H.  Pool,  was  not  entitled  to  receive  the 
proceeds  of  the  policy,  but  that,  upon  the  death  of  the  insured, 
the  insurance  moneys  passed  to  the  executor  of  the  estate  of 
Sophie  S.  Pool,  as  her  representative  and  as  part  of  her  personal 
estata 

Afy  attention  has  been  called  to  section  22  of  chapter  272  of 
the  Laws  of  1896,  known  as  the  Domestic  Belations  Law,  where 
Ihe  statutes  relating  to  the  ability  of  a  married  woman  to  assign 
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policies  were  repealed  and  this  seotion  enacted,  which  provides 
ae  follows: 

"  §  22.  Insurance  of  husband's  life. — ^A  married  woman 
may,  in  her  own  name,  or  in  the  name  of  a  third  person,  with 
his  consent,  as  her  trustee,  cause  the  life  of  her  husband  to  be 
insured  for  a  definite  period,  or  for  the  term  of  his  natural  life* 
Where  a  married  woman  survives  such  period  or  term  she  is  en- 
titled to  receive  the  insurance  money,  payable  by  the  terms  of  tiie 
policy,  as  her  separate  property,  and  free  from  the  claim  of  a 
creditor  or  representative  of  her  husband,  except  that  where  the 
premium  actually  paid  annually  out  of  the  husband's  property 
exceeds  five  hundred  dollars,  that  portion  of  the  insurance  money 
which  is  purchased  by  excess  of  premium  above  five  hundred 
dollars  is  primarily  liable  for  the  husband's  debt.  The  policy 
may  provide  that  the  insurance,  if  the  married  woman  dies  be- 
fore it  becomes  due  and  without  disposing  of  it,  shall  be  paid  to 
her  husband  or  to  his,  her  or  their  children,  or  to  or  for  the  use 
of  one  or  more  of  those  persons ;  and  it  may  designate  one  or 
more  trustees  for  a  child  or  children  to  receive  and  manage  such 
money  until  such  child  or  children  attain  full  aga  The  married 
woman  may  dispose  of  such  policy  by  will  or  written  acknowl- 
edged assignment  to  take  effect  on  her  death,  if  she  dies  there- 
after leaving  no  descendants  surviving.  After  the  will  or  assign- 
ment takes  effect,  the  legatee  or  assignee  takes  such  policy  abso- 
lutely." 

"A  policy  of  insurance  on  the  life  of  any  person  for  the  bene- 
fit of  a  married  woman  is  also  assignable  and  may  be  surren- 
dered to  the  company  issuing  the  same,  by  her,  or  her  legal  repre- 
sentatives with  the  written  consent  of  the  assured." 

Judge  Woodward,  in  a  dissenting  opinion  in  the  case  above 
referred  to,  applying  to  this  very  policy,  said  (128  App.  Div. 
892)  :  "  It  is  to  be  noted,  however,  that  the  right  of  a  married 
woman  to  dispose  of  a  policy  like  the  one  n6>w  under  considera- 
tion by  will  is  now  dependent  upon  her  dying  'leaving  no 
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desoendant  aurviving/  Mrs.  Fool  died  leaving  five  childreoo,. 
oonsequentlj  the  disposition  or  attempted  dispoftition  by  her  last 
will  and  testament  must  be  deemed  void  and  ineffectual  for  any 
purpoea" 

I  believe  that  this  is  the  troe  construction  to  be  given  to  the- 
section  above  quoted  and  that  this  policy  could  not  be  willed  by 
Mrs.  Pool,  and  that,  therefore,  the  proceeds  of  the  policy  be- 
came  unbequeathed  assets  in  the  hands  of  her  administrator. 

I  think  that  the  majority  opinion  of  the  court  is  in  entire 
accord  with  this  same  view  and  that,  when  they  say,  on  i>ager 
887  of  the  same  case,  '^  I  think  that  upon  the  death  of  the  in- 
sured the  insurance  moneys  passed  to  the  executor  of  the  estate 
of  Sophie  S.  Pool  as  her  representative  and  as  i>art  of  her  per- 
sonal estate,"  they  do  not  mean  the  money  to  be  disposed  of  in 
accordance  with  the  provisions  of  her  will,  but  that  it  should  be^ 
disposed  of  by  the  said  executor,  who  is  the  only  legal  represen- 
tative there  can  be  (it  not  being  possible  to  have  both  a  living 
executor  and  administrator  in  c^ce  at  the  same  time  administer- 
ing the  same  estate)  and  that  he  should  administer  the  same  aa- 
unbequeathed  assets  of  the  estate  of  Sophie  S.  Pool,  in  which 
assets  the  petitioner  is  entitled  to  a  one-fifth  share. 

I,  therefore,  grant  the  application  and  direct  that  a  citation 
issue  to  compel  an  accounting  of  the  administrator  cttm  testor 
menio  annexo  of  the  estate  of  Sophie  S.  Pool,  so  far  as  the  pro* 
ceeds  of  the  policy  in  question  are  concerned. 

lAn  order  will  be  made  in  accordance  with  the  above  de- 
cision. 

Decreed  accordingly. 
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NOTE  ON  TESTAMENTARY  DISPOSITION  BY  WIFB 
OP  INSURANCE  POLICY  ON  HUSBAND'S  LIFE. 


The  common-kMr  right  of  Hirviwnliip  in  tlie  hiubmiid  is  not  •brogmted 
hy  MeetUm  62,  IXomestic  BeUtions  Law,  enren  tbough  the  wife  cannot  Mtign 
the  poliej  and  the  hnsband  cannot  oompd  her  to  do  ao,  during  her  life- 
time.   Ohnated  t.  Keyem,  85  K.  T.  593. 

The  act  of  1S73  simply  authorised  the  assignment  of  soch  poliqr  where 
the  wife  had  no  child  or  issue  of  any  child  liviii^.  Brick  t.  Gan4)heU,  122 
N.  Y.  837. 


A  policy  payaUe  to  the  wife  upon  the  husband's  death,  although  not 
ftflsued  in  the  name  of  the  wife  or  of  any  third  person  as  her  trustee,  is  sub- 
stantially in  oonformity  with  this  statute  and  for  that  reason  within  its 
protection.    Bloomingdale  t.  Lissberger,  24  Hun,  355. 

A  poli^  payable  to  l^gal  representatiTcs  is  not  for  the  use  and  benefit 
of  the  wife  within  the  meaning  of  section  52,  DcMnestic  Relations  Law. 
Dannhauser  y.  Wallenstein,  169  N.  Y.  199. 


The  policy  on  a  husband's  life,  payable  to  his  wife,  the  premiums 
paid  by  him,  is  not  assignable  by  the  wife;  the  presumption  is  that  the 
policy  was  taken  out  with  referenoe  to  the  statute^  although  no  preference 
IS  made  thereto.    Bninner  v.  Cohn,  86  N.  Y.  11. 

Nothing  short  of  a  written  consent  by  a  husband  to  an  assignment  of  a 
policy  of  insurance  upon  his  life  for  her  use  and  benefit  will  amount  to  a 
compliance  with  the  prorision  of  this  section  as  to  an  assignment  of  such, 
policy.    Dannhauser  t.  W&llenstein,  189  N.  Y.  199. 

The  provision  that  such  policy  may  be  assigned  by  the  wife  with  the 
written  consent  of  the  assured,  is  fully  complied  with  where  he  unites  with 
her  in  the  assignment;  the  mere  fact  that  she  had  children  who  had  a 
edntingent  interest  in  the  policy  at  the  time  of  the  execution  of  the  as- 
signment does  not  render  it  void;  she  having  survived  the  maturity  of  tha 
policy  the  children  possessed  no  interest  whatever  therein.  Anderson  ▼• 
Ctoldsmidt,  103  N.  Y.  617. 
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Where  poliey  is  made  payable  to  wife  and  children,  aasigmnent  hy  the 
wife  without  the  ooneent  of  the  children  cannot  affect  the  rights  of  the 
ehildren.    Travellers  t.  Hoaky,  M  Hua,  624. 

The  non-assignability  ol  a  jwlu^  for  the  benefit  of  a  married  woman 
does  not  depend  upon  whether  the  premiums  were  paid  by  the  husband, 
wife,  or  a  third  person.    Frank  ▼.  Mutual  Life,  102  N.  T.  206. 


The  ]HPOoeede  of  a  poliey  of  insuranee  taken  out  by  a  wife  on  her  hus- 
band's lile>  whidi  deeoribee  her  as  being  "  the  assured  "  and  is  payable  "  to 
said  assured,  her  ereeutors,  adnimstrators  and  assigns,"  briong  to  the  es- 
tate ol  the  wife,  although  she  died  before  her  husband  and  made  him  sole 
legatee  8x4  dendsee.  The  executor  of  the  husband  is  not  entitled  to  the 
proceeds.    Pool  t.  New  England,  123  App.  DIt.  985. 

The  provisions  of  this  section  authorizing  a  married  woman  to  dispose 
by  will  of  a  policy  of  insurance  on  the  life  of  her  husband,  refers  to  a  con- 
tract made  by  her  in  her  name  or  in  the  name  of  a  third  person,  with  his 
assent  as  her  trusteet,  for  insurance  upon  the  life  of  her  husband,  and  not 
to  a  contract  made  liy  him  for  her  benefit.  Bradshaw  y.  Mutual  Life,  187 
K.  Y.  347. 

Where  the  wife  dies  prior  to  the  husband  without  issue  then  surviving 
the  interest  in  such  a  policy  passes  to  the  husband.  Waldheim  r.  John 
Hancock,  69  St  Rep.  413. 

A  poliey  of  life  insurance  taken  out  by  the  husband  who  paid  the  prem- 
inms,  which  is  made  payable  at  his  death  to  the  wife  for  her  sole  use,  if 
living  "  inoonformity  with  the  statute  "  and  if  not  living  to  their  children, 
vests  a  title  in  the  wife,  and  the  proceeds  belong  to  her  Estate  and  pass 
under  her  will  at  her  death  without  children,  even  though  she  die  before 
her  husband.    Bradshaw  v.  Mutual  Ldf^,  123  App.  Div.  885. 

IVTBBHKr  OF  BJBJUgft'AOTARTIML 

Where  by  the  terms  of  a  policy  it  is  payable  to  the  children  in  the  event 
of  the  death  of  the  wife  before  the  husband,  the  children  living  at  her  death 
only  can  take,  and  the  ehildren  of  a  child  who  had  previously  died  have  no 
interest  therein.    U.  8.  Trust  Co.  v.  Mutual  Benefit  Life,  115  N.  Y.  162. 

cxjum  or  OBBorroBa 

TUe  legislature  intended  by  section  52,  Domestic  Helations  Law,  that 
•Qch  policies  shoulid  not  be  subject  to  the  lien  of  creditors,  either  of  the 
husband  or  of  the  wife,  as  to  the  former  by  the  express  words  ol  the 
statute,  ae  to  the  latter  by  the  determination  of  the  courts.    A  creditor  of 

26 
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the  wife  eaonot  eompel  her  to  make  an  aaeigiimeiit  of  the  poli^.  BarrOB 
T.  Bitimmer,  100  N.  T.  S72. 

But  upon  the  husband'a  death  and  upon  the  meeting  in  the  wife  of  her 
intereet  in  the  policy  no  exemption  attaehea  in  f ayor  of  the  wife  aa  agaiaal 
her  creditors  either  before  or  after  the  money  has  been  paid  to  her.  Oooi- 
meroial  v.  Newkirk,  16  N.  T.  Sapp.  177. 

Oreditore  of  the  wife  cannot  reach  money  paid  on  a  policy  on  ho8baad'» 
life,  payable  to  wife  and  children.    Leonard  t.  Clinton,  26  Hun,  288. 

The  rights  of  a  creditor  as  to  insurance  moneys  cannot  be  determined  in 
a  proceeding  by  a  creditor  to  eompel  a  widow  to  aooount  aa  eoceeatrix.  The 
proper  eonree  is  for  the  creditor  to  maintain  an  aetibn  to  eataMiih  and 
enforce  the  lien  after  the  assets  of  the  estate  h&Te  been  exhansW  and  ths- 
amount  required  to  pay  the  remainder  of  the  husband's  debts  has  been  es- 
tablished by  a  surrogate's  decree.    Matter  of  Tbompeon,  184  N.  Y.  86. 
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Matter  of  iihe  Estate  of  Henbt  McEIini^ey,  Deceased. 

{Surrogaie'B  Oowri,  Oatiaraugm  County,  January,  1910.) 


JfABBTAflB — ^In  OENEBAI/— VaUDITT  QT  MABHTAflB— AlTO  ABBKNGB  VQB  VtVM 

iXABs* — ^RxTDBir  or  wotaan  husbaitd;  Rxohts  or  wme  in  bboond  hub- 

B4in>^S  18TATX. 

Where  a  wonum,  whose  hiuband  had  abeented  himself  for  more  than 
five  BooeeBsive  years  without  being  known  to  her  to  be  living  during 
that  time,  again  married  in  good  faith  and  with  the  honest  belief  that 
he  was  dead  and  lived  with  her  second  husband  more  than  eleven  years 
and  until  his  death  without  any  deeree  itnTmlling  the  second  marriage, 
she  is  entitled  to  the  statutory  eaumiiiions  and  to  her  dower  in  the  real 
estate  of  her  second  husband*  notwithstanding  the  subsequent  reappear- 
ance of  her  former  husband. 

Where  part  of  the  fund  in  the  hands  of  the  executor  and  trustee 
under  the  will  of  the  second  husband  consists  of  rents  received  from 
his  real  estate,  the  Surrogate's  Court  has  jurisdiction  to  determine 
the  widow's  rights  in  the  real  property  of  the  decedent  for  the  pur- 
pose of  making  distribution  of  the  fund. 

Biooeedings  on  intermediate  aoooimting  of  executor  and  te^ 
tamentary  trustee. 

M.  B.  Jewell,  for  executor  and  trustee ;  Dowd  &  Quiglej,  for 
Boee  McKinley ;  Hudson  Anslej,  special  guardian,  in  person. 

Davie,  S. — The  will  of  decedent,  dated  June  11,  1906,  was 
admitted  to  probate  January  9,  1908,  and  letters  were  issued 
thereon  to  Henry  Donnelly,  executor  and  trustee  therein  named. 
Decedent  left  him  surviving  his  widow,  Bose  McKinley,  one 
daughter,  Mercedes  McEanley,  and  two  grandchildren  (children! 
of  a  deceased  son) ,  his  only  heirs  at  law  and  next  of  kin,  all  of 
whom  tare  under  the  age  of  twenty^ne  years.  He  left  an  estate 
of  $20,000  and  upwards  in  value,  a  considerable  portion  thereof 
being  real  estate.    By  the  provisions  of  the  will  he  devised  and 

*  See  Kote  on  Presumption  of  Death,  m,  686. 
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bequeathed  the  entire  estate  to  his  executor  and  trustee^  directed 
'him  1x>  manage  and  control  the  same;  with  full  power  to  sell  and 
convey  real  estate,  to  invest  the  proceeds  and  accumulations  and 
to  pay  over  from  time  ix>  time  such  portion  of  the  one-third  part 
of  the  accumulations  to  each,  the,  said  daughter  and  grandchil- 
dren, SB  the  trustee  in  his  discretion  might  deem  advisable.  The 
trustee  was  further  directed  to  transfer  and  convey  to  the  grand- 
son when  he  became  thirty  years  of  age  one-third  of  the  princi- 
pal of  such  estate,  together  with  one-third  of  the  accumulations^ 
less  what  might  already  have  been  advanced  to  him;  he  was  also 
directed  to  turn  over  a  similar  portion  to  each,  the  said  daughter 
and  the  said  granddau^ter,  when  they  became,  respectively,  of 
the  age  of  twenty-five  years.  No  provision  whatever  was  made 
for  the  widow,  nor  does  it  appear  that  she  has  in  any  manner  re- 
leased or  relinquished  her  right  in  the  estate.  Upon  the  return 
day  of  the  citation  for  judicial  settlement,  the  widow  appeared 
and  asserted  her  claim  to  one-third  of  the  net  income  arising 
from  the  real  estate  and  to  such  specific  articles  as  she  was  en- 
titled under  the  statute.  Such  claim  is  controverted  by  the 
special  guardian  upon  the  ground  that,  it  is  asserted,  she  was  not^ 
in  fact,  the  legal  wife  of  decedent,  nor  entitled  to  dower  in  his 
real  estate  or  share  in  his  personal  property.  The  facts  upon 
which  this  daim  is  predicated  are  somewhat  peculiar.  In  Aprils 
1880,  the  claimant  was  legally  married  to  one  William  Minehan* 
She  lived  and  cohabited  with  him  until  the  year  1887,  when  he 
went  to  the  State  of  Ohio  in  search  of  ^nployment,  having  com- 
munication a  short  time  thereafter  with  his  wife,  but  finally  disr 
appearing;  and,  after  the  year  1887,  she  heard  nothing  whatever 
f  n«n  him  and  had  no  knowledge  of  his  whereabouts.  The  isan^ 
of  such  marriage  was  one  dau^ter,  now  living  and  over  the  age 
of  twenty-one  years.  In  June,  18M,  the  clainumt,  believing 
ICinehan  to  be  dead,  married  the  said  decedent  at  Portville ;  and 
f rcHDi  tliat  time  ahe  and  decedent  continued  to  live  and  ookabit 
together  as  husband  and  wife  down  to  the  time  of  decedent's 
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death,  Novemher  22,  1907.  Such  marriage  was  evidently  en- 
tered into  in  good  faith  and  with  the  honest  belief  on  claimant's 
part  that  her  former  hnsband,  Minehan,  was  dead.  The  issue 
of  this  second  marriage  was  one  daughter,  Mercedes,  who  is  men- 
tioned in  the  will  as  a  legatee  and  benesficiary  under  the  trust 
thereby  created.  ISo  proceedings  were  ever  instituted  during 
the  lifetime  of  decedent  for  an  annulment  of  the  marriage  of 
the  claimant.  After  the  decedent's  death,  Minehan  appeared 
and  visited  his  daughter  and  the  claimant  at  their  home  in 
Olean.  Under  such  circumstances,  what  was  the  legal  status  of 
the  claimant  in  relation  to  decedent's  estate  ?  If  his  l^gal  widow, 
she  was  entitled  to  her  statutory  exemptions  as  well  as  her  dower 
in  his  real  estate,  no  provision  having  been  made  in  the  will  and 
accepted  by  her  in  lieu  of  dower.  While  the  Surrogate's  Court 
ordinarily  has  no  jurisdiction  of  the  question  of  title  to  real 
estate,  yet  in  this  case,  as  the  claimant  is  asserting  her  right  to 
the  hotusehold  furniture  and  to  the  $150  additional,  as  provided 
by  statute  (Code  Civ.  Proc.,  §  2713),  and,  as  a  portion  of  the 
proceeds  for  which  the  executor  and  trustee  now  accounts  arises 
from  the  rent  of  real  estate,  it  becomes  necessary,  as  an  incident 
to  judicial  settlement  and  distribution  to  detenAine,  in  this  con- 
nection, the  character  of  claimant's  relations  to  the  estate.  Un- 
der the  common  law  the  marriage  between  claimant  and  dece- 
dent, her  former  husband  being  in  fact  alive,  would  have  been 
absolutely  void.  However  long  his  absence  from  her  or  however 
well-founded  her  belief  in  the  fact  of  his  death,  the  second  mar- 
riage would  have  possessed  no  element  of  legality.  In  England, 
however,  the  rigor  of  such  a  situation  was  somewhat  ameliorated 
by  Act  of  Parliament  (James  I,  cfa.  2),  providing  that  one  mar- 
rying a  second  time,  having  husband  or  wife  living,  but  who  had 
been  continuously  absent  for  seven  years  immediately  preceding 
«uch  second  marriage  and  not  known  to  be  living,  was  not  liable 
to  prosecution  for  bigamy.  A  similar  statute  was  enacted  in  this 
State  in  case  of  five  years'  absence.    1  Bev.  Acts  1801,  129. 
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Such  legislation,  howerer,  did  not  validate  the  marriage  or  give 
it  any  l^gal  atatus,  bnt  aimply  relieved  the  party  from  criminal 
liability.  Williamson  v.  Parisien,  1  Johns.  Oh.  389 ;  Fenton  v. 
Reed,  4  Johns.  52. 

A  very  radical  change  in  this  particular  was  effected  by  the 
adoption  of  the  Revised  Statutes  of  this  (State.  It  is  thereby 
provided :  ^'  Paragraph  6.  If  any  person  whose  hu^and  or  wife 
shall  have  absented  himself  or  herself  for  a  space  of  five  yean> 
without  being  known  to  such  person  to  be  living  during  that 
time,  shall  marry  during  the  lifetime  of  such  absent  husband  or 
wife,  the  marriage  shall  be  void  only  from  the  time  that  its 
nullity  shall  be  pronounced  by  a  court  of  competent  authorily." 

This  statute  also  makes  provision  in  relation  to  the  legitimacy 
and  property  rights  of  children  who  are  the  issue  of  a  marriage 
contracted  under  such  circumstances.  Under  this  legislation  the 
marriage  existing  between  the  claimant  and  decedent  was 
neither  illegal  nor  void.  It  was  a  legal  marriage,  subject,  how- 
ever, to  the  liability  that  the  same  might  be  declared  null  and 
void  by  a  court  of  competent  jurisdiction  in  an  action  brought 
for  that  purpose.  When  a  decree  of  such  a  court  had  heeai  ob- 
tained^  then  th6  marriage  was  void  only  from  the  date  of  such 
decree.  Ko  action  was  ever  brought  by  the  decedent  during  his 
lifetime  for  the  purpose  of  procuring  the  judgment  of  any  court 
declaring  the  marriage  between  him  and  the  decedent  to  be  void. 
At  the  time  of  his  death  a  marriage  contract  existed  between 
decedent  and  the  claimant  formally  legally  entered  into  in  con- 
formity with  the  laws  of  this  State,  such  marriage  under  the 
provisions  of  the  Revised  Statutes  being  merely  voidable  and 
only  invalid  after  an  action  had  been  brought  for  the  purpose  of 
invalidating  the  same. 

The  question  involved  in  this  case  does  not  appear  to  have 
been  decided  or  considered  by  the  Court  of  Appeals.  Price  v. 
Price,  124  N.  T.  589,  is  not  an  authority  in  the  case  under  con- 
sideration, because,  in  that  case,  the  husband  had  procured  ^ 
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judgment  aimnlling  the  marriage  in  question;  and,  in  view  of 
that  fact,  the  Ooort  of  Appeals  held  that  the  wife  was  not  entitled 
to  dower  in  the  real  estate  owned  by  him  at  the  time  of  the  entry 
of  the  judgment  and  of  which  he  was  seized  at  the  time  of  his 
death.  The  decisions  of  the  inferior  courts  in  construing  this 
statute  (3  B.  iS.  [5th  ed.]  227)  are  so  much  at  variance  as  to 
confuse  rather  than  to  aid  in  determining  the  widow's  rights; 
for  illustration,  in  1862  the  New  York  General  Term  (GrifiSn 
y.  Banks,  27  How.  Pr.  213)  held  that  a  marriage  contracted 
under  the  conditions  specified  in  the  statute,  if  properly  sol- 
emnized, had  the  same  force  and  effect  as  if  the  absent  husband 
or  wife  were  actually  dead,  until  it  was  annulled  by  a  court  of 
competent  jurisdiction.  This  case  was  subsequently  reversed 
by  the  Court  of  Appeals,  but  upon  other  grounds  and  without 
considering  the  condusion  cited.  87  K.  Y.  621.  In  Spioer  v. 
©picer,  16  Abb.  ('N.  S.)  112,  the  General  Term  of  the  City 
Court  of  Brooklyn  held  that  such  second  marriage  was  valid, 
«imply  to  the  extent  of  preserving  the  Intimacy  and  right  of 
inheritance  of  the  children  of  such  marriage,  and  no  further. 
Both  of  these  cases  are  cited  in  Price  v.  Price,  not  by  way  of 
approval  or  dissent,  but  for  the  purpose  of  distinguishing  the 
facts  in  these  cases  from  those  in  the  Price  case.  Yalleau  v.  Yal- 
ieau,  6  Paige,  207,  relates  more  particularly  to  the  rights  of  the 
first  husband  when  a  second  marriage  had  been  contracted  by 
his  wife  on  his  having  absented  himself  for  more  than  five  years 
and  she  believing  him  dead.  The  court  says  that,  in  such  a  case>, 
the  remedy  of  the  first  husband  is  to  proceed  under  the  statute 
and  procure  a  judgment  annulling  the  second  marriage ;  and,  if 
the  parties  thereto  continue  to  cohabit  together  after  such  judg- 
ment, then  he  may  nobaintain  an  action  against  his  wife  for  an  ab- 
solute divorce  upon  the  ground  of  her  adultery.  In  Jones  v. 
Zoller,  29  Hun,  551,  the  court  says,  after  referring  to  the  stat- 
ute :  ''  It  would  seem,  therefore,  quite  clear  that  such  second 
marriages  as  come  within  the  terms  of  the  sixth  section  are  not 
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proliibited,  nor  are  they  declared  void  by  a  court  of  competent 
authority,  and  they  are  void  only  from  the  time  that  the  nnllil^ 
shall  be  pronounced  by  euch  court."  In  this  case  is  cited  Oall  v. 
Gall,  114  IN*.  Y.  120.  In  the  case  last  cited,  Yann,  J.,  in  consid- 
ering this  statute,  says :  ^^  The  secti<xi  quoted  seems  to  be  based 
upon  the  probability  that  the  absentee  is  dead,  and  is  apparently 
designed  to  protect  the  person  who,  in  good  faith,  acts  upon  the 
statute,  from  evil  results  if  the  absentee  is  actually  living*  The 
first  marriage  is  suspended,  or,  as  was  held  in  Griffin  v.  Banks 
(24  How.  213),  it  is  '  placed  in  abeyance,'  but  it  is  not  rein- 
stated by  the  return  of  the  absentee,  because  the  second  marriage 
becomes  void  only  from  the  time  it  is  so  declared  by  a  competent 
court.  Otherwise,  both  marriages  would  be  in  force  at  the  same 
time  and,  to  this  extent,  polygamy  would  be  sanctioned  by  law. 
The  first  marriage  ceases  to  be  binding  until  one  of  the  three 
parties  to  the  two  marriages  procures  a  decree  pronouncing  the 
second  marriage  void..  (8  E.  S.  [6th  ed.]  142;  Code  of  Civ» 
Proc.,  §  1745.)  A  statute  with  such  possibilities  should  be  so 
construed  as  to  promote  good  order,  and  the  person  availing  him- 
self of  its  privilege  should  be  required  to  act  in  perfect  good 
faith.  (Jones  v.  ZoUer,  82  Hun,  280 ;  Oropsey  v.  McEnney^ 
30  Barb.  47;  McCartee  v.  Camel,  1  Barb.  Ch.  455.)" 

It  is  recognized  as  an  elementary  proposition  regarding  the 
requisites  of  dower  that  '^  the  marriage  must  be  a  legal  one, 
though  if  voidable  only  and  not  void  the  wife  will  be  entitled  to 
dower  if  it  be  not  dissolved  during  the  lifetime  of  the  husband.'^ 
1  Washb.  Eeal  Prop.  (8d  ed.)  108. 

If  the  marriage  under  consideration  was  merely  voidable,  llie 
widow  is  entitled  to  dower,  because  the  same  was  not  annulled 
during  the  decedent's  lifetime.  The  real  question  is  as  to  tlie 
effect  of  the  statute  upon  marriages  of  Ais  character.  Are  they 
valid  as  legal  marriages  until  annulled  f  Are  they  binding  like 
other  voidable  contracts  until  annulled  or  rescinded?  Does  a 
decree  of  annulment  relate  back  of  its  entry  and  when  onoe  ob* 


MATTER  OiF  McKINLET.  89» 

tained  render  such  marriage  void  from  the  time  of  its  inception  t 
As  already  stated,  under  the  common  law  such  a  marriage  wan 
absolutely  void,  but,  at  an  early  period  in  botii  this  countiy  and 
England,  the  husband  or  wife  contracting  a  second  marriage 
under  the  circumstances  existing  in  this  case  was  rdieyed  from 
liability  to  prosecution  for  bigamy.  By  the  adoption  of  the  Be- 
vised  Statutes,  other  incidents  of  legality  were  given  to  such 
marriages.  They  were  thereby  declared  to  be  void  only  from, 
the  date  of  entry  of  judgment  of  annulment  The  inference  to 
be  derived  from  tlie  phraseology  of  the  statute  is  that  it  was  the 
intention  of  the  Legislature  to  render  marriages  of  this  character 
good  and  valid  in  every  particular  up.  to  the  time  that  the  same 
might  be  declared  annulled  by  a  court  of  competent  jurisdic- 
tion. The  decedent^  during  his  lifetime,  did  not  see  fit  to  take 
proceedings  to  annul  the  marriage  between  himself  and  the 
claimant.  Such  marriage  remained  in  full  force  and  effect 
down  to  the  time  of  his  death,  and  the  rights  of  the  claimant 
must  be  determined  by  the  conditions  existing  at  the  time  of  his 
death.  Under  the  statute,  the  marriage  between  the  claimant 
and  the  deceased  was  valid,  subject,  however,  to  the  disability  of 
being  declared  annulled,  had  the  decedent  seen  fit  to  have  taken 
proceedings  for  that  purpose.  Under  such  circumstances,  the 
claimant  is  entitled  to  dower  in  the  estate  of  the  decedent  and  is 
entitled  to  the  exemptions  from  his  personal  estate  provided  for 
by  statute. 

A  decree  will  be  accordingly  entered,  determining  the  right 
of  the  claimant  to  one-third  of  the  accumulated  and  accumulat- 
ing rents  of  the  real  estate  of  the  decedent  and  allowing  her  the 
exemptions  specified  in  the  statute  as  the  widiw  of  said  de- 
cedent 

Decreed  accordingly. 
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Matter  of  Awarding  Letters  of  Administration  upon  the  Eatate 

of  Fbais^k  SjJLYwm,  Deceased.* 

(Burroffote^a  Court,  Albany  County,  Oetober,  1907.) 


CON8T7L0 — APFKAJUlNOB    Of    UnOATIOir     AJlUri'lJIO    FOBKIGK 
ITAXJAIX  8I7BJSOTB. 

The  Italian  oonsul  is  entitled  to  letters  of  administration  upon  the 
estates  6i  Italian  subjeots  dying  intestate  within  his  couralar  jurisdie- 
tion  in  preference  to  creditors. 

See  145  App.  Dir.  169. 

Application  for  letters  of  adminiatration  upon  the  estate  of  an 
intestate. 

Oountrymany  Nellia  &  Du  Bois^  for  Italian  consuL 

Yandbbzbb^  S. — ^Two  petitions  have  been  presented  for  let- 
ters of  administration  herein,  one  by  Mario  A.  Pacelli  as  general 
guardian  of  Oarmine  Silvetti,  an  alleged  brother  of  the  deceased, 
who  later  presented  a  supplemental  petition  stating  that  he  was 
a  creditor  of  the  deceased;  tbe  other  petition  is  made  by  Qet- 
mano  P.  Baoceli,  Italian  consul  for  this  jurisdiction.  The  con- 
sul objects  to  letters  being  granted  to  the  other  petitioner. 

I  have  examined  with  great  care  the  reported  cases  bearing 
upon  the  claims  of  the  Italian  consul  to  administration  up<m  the 
property  of  Italian  subjects  dying  intestate  within  his  consular 
jurisdiction,  where  the*  entire  estate  is  distributable  to  citizens 
resident  in  Italy.  I  am  constrained  to  adopt  the  yeiy  learned 
reasoning  of  Surrogate  Silkman  in  Matter  of  Lobrasciano,  38 
Misc.  Sep.  415,  and  grant  letters  in  this  proceeding  to  the  Ital- 
ian consul. 

This  course  has  been  the  practice  of  this  court  for  many  yearn 

*  Received  too  late  for  insertion  in  proper  place. — [Rip. 
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and  lias  been  adopted  by  many  jurisdictions  in  this  State  and  in 
Massachusetts.  McEvoy,  Public  Adminietratory  v.  Wyman^  191 
Mass.  276. 

A  decree  denying  the  application  of  Mario  A.  Pacelli  and  di- 
recting that  letters  of  administration  issue  to  Germano  P.  Bao- 
celi;  the  Italian  consid,  may  be  entered. 

Decreed  accordingly. 


Matter  of  the  Estate  of  'Harry  E.  Sanfobd^  Deceased. 

{Bwrrogttt€^9  Court,  Oaitarauffut  County,  February,  1910.) 

• 

TaZXB — ^IraSBZXA.lfCB    AND    nAKBRB    TAXIS — ^ASSBSSMENT— AfPBAISAIt-^ 

BBDUcnoir  ov  ADiainsTBATioir  kzfenbis. 

The  Talue  of  the  estate  of  a  deoeaaed  person  for  the  purposes  of 
I  the  transfer  tax  is  not  to  be  diminished  by  the  expense  of  litigation 
oyer  the  relative  rights  of  the  distributees  among  themselyes,  though 
sucih  expense  may  diminish  their  individual  shares. 

But  the  expense  incurred  in  resisting  a  claim  to  the  entire  estate  by 
one  who  alleges  an  agreement  with  the  deceased  pursuant  to  which  he 
was  to  have  the  decedent^*  entire  estate  at  his  death  should  be  de- 
ducted from  the  value  af  the  estate  in  making'  an  appraisal. 

Proceedings  on  appeal  by  the  Oomptroller,  pursuant  to  the 
provisions  of  section  232  of  the  Tax  Law,  from  the  assessment  of 
the  tax  to  which  the  said  estate  is  liable  under  the  provisions  of 
the  Taxable  Transfer  Act 

I.  R.  Leonard,  for  appellant;  Dowd  &  Quigley,  for  adminis- 
trators and  distributees. 

Davie^  S. — ^The  decedent  died,  intestate,  January  20,  1908, 
and  letters  of  administration  upon  his  estate  were  issued  to 
Elzer  and  Melzer  Bushnell,  cousins  of  the  decedent,  February 
5th  following.  The  administrators  made  application  for  an  asr 
sessment  of  the  estate  and  determination  of  the  tax  to  which  the 
estate  was  liable  under  the  provisions  of  the  Taxable  Transfer 
Act    Such  appraisal,  made  by  the  surrogate,  resulted  in  an  or- 
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der,  under  date  of  Jannary  19,  1909,  aaseflBing  the  valne  of  the 
real  estate  of  which  decedent  died  poeeessed  at  $21,100  and  of 
his  personal  estate  at  $30,913.74,  and  making  deductions  there- 
from for  debts,  fmieral  charges  and  expenses  of  administration 
to  the  extent  of  $17,8*58.37,  leaving  die  net  yalne  of  the  estate 
$34,155.37,  and  assessing  the  tax  thereon  at  the  rate  of  five  per 
cent.,  making  the  total  tax  $1,707.77.  The  comptroller  appeared 
by  his  attorney  and  specifically  objected  to  the  deduction  of  the 
cost  and  expenses  of  certain  litigations  from  the  value  of  the 
estate  before  the  assessment  of  the  tax.  The  items  so  objected  to 
were  allowed  by  the  surrogate  and  constitute  a  part  of  the  $17,- 
858.37  above  mentioned. 

The  facts  upon  which  the  comptroller's  objections  were  based 
and  necessary  to  be  considered  upon  this  appeal  are  briefly  as 
follows: 

Shortly  after  the  issuing  of  the  letters  of  administration  to 
the  BushneUs,  a  petition  was  filed  by  one  Carrie  M.  Douglas, 
asking  for  a  revocation  of  the  letters  so  issued,  and  for  her  own 
appointment  as  administratrix,  alleging  in  such  petition  that 
she  was  a  sister  of  the  decedent  and  his  sole  heir  at  law  and  next 
of  kin,  and  that  the  Bushnells  had  no  interest  in  the  estate  and 
were  not  entitled  to  administer  thereon.  This  claim  was  strenu- 
ously controverted  by  the  administrators,  and  the  issue  thereby 
raised  came  on  for  trial  before  the  iSurrogate's  Court ;  and,  after 
the  completion  of  all  the  proofs  in  the  case,  which  were  volumi- 
nous, the  hearing  occupying  many  days,  all  the  parties  interested 
in  the  estate  entered  into  a  stipulation  giving  the  petitioner^ 
Douglas,  a  certain  portion  of  the  estate  as  her  full  share  and 
fixing  the  compensation  of  the  various  attorneys  who  had  ap* 
peared  for  the  respective  parties  as  follows :  To  Harry  E.  Lewis^ 
attorney  for  petitioner,  $1,100 ;  G.  W.  Cfele,  who  appeared  for 
certain  of  the  heirs,  $106;  I.  N.  White,  appearing  for  other 
heirs',  $200 ;  T.  H.  Dowd,  who  appeared  for  the  administrators^ 
for  services  and  expenses,  $1,800;  stenographer's  fees  and  ex-^ 
penses,  $75. 
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It  was  also  agreed,  as  one  of  the  coiulitioiifi  of  the  settlemeiity 
that  the  fees  of  the  yarious  witnesses  who  had  attended  upon  the 
hearing  be  paid  from  the  estate ;  the  total  amount  so  stipulated 
and  provided  for  as  the  expenses  and  disbuisements  of  the  con- 
test being  the  sum  of  $3,732.60. 

After  the  determination  of  this  controveisj,  an  equity  action 
was  begun  against  the  administrators  and  all  the  heirs  at  law 
and  next  of  kin  of  the  decedent  by  one  Frank  A.  Raymond, 
alleging  that  prior  to  the  decedent's  death  he  had  entered  into 
a  contract  with  him  to  the  e£Fect  that  he,  Baymond,  should  sup- 
port and  maintain  the  decedent  and  his  mother  during  their  re- 
spective lives  and  pay  their  funeral  expenses,  and  as  compensa- 
tion therefor  ehonld  haye  all  the  estate,  real  and  personal,  of 
which  decedent  died  possessed ;  and  further  alleging  that  he  had 
fully  performed  such  contract  on  his  part,  and  demanding  judg- 
ment that  his  rights  be  accordingly  establidied,  and  that  the  ad- 
ministrators be  required  to  deliver  to  him  the  personal  estate  and 
the  heirs  directed  to  convey  to  him  the  real  estate  of  which  the 
decedent  died  possessed.  Answers  were  interposed  in  this  action 
on  behalf  of  the  administrators  and  on  behalf  of  the  various  heirs 
at  law.  The  action  was  duly  referred  and  tried  before  a  referee, 
who  reported  in  favor  of  the  defendants.  Frcnn  the  judgment 
entered  upon  such  report,  the  plaintiff  appealed  to  the  Appellate 
IMviaion  of  the  Supreme  Court,  where  the  judgment  was  af- 
firmed. The  estimated  costs  and  expenses  of  this  litigaticm  over 
and  above  the  amount  recovered  from  the  defendants  was  $2,500. 
It  is  now  claimed  on  behalf  of  the  comptroller  that  no  portion 
of  the  expense  of  the  Dongas  litigation  should  have  be^i  de- 
ducted before  assessing  the  tax,  and  that  the  $2,600 —  estimated 
expenses  of  the  Baymond  litigation  —  is  excessive,  and  that 
BO  greater  amount  than  $1,600  should  have  been  deducted  there- 
for. 

iC<»sidering  the  claim  of  the  appellant  that  the  item  of  $3,* 
782.60 — 'expenses  of  the  Douglas  contest  —  «bould  not  have 
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been  deducted  before  detenxuning  the  tax,  the  statnte,  Tax  Law, 
§  220,  pravides  as  f  ollowB :  '^  A  tax  shall  be  and  is  hereby  imposed 
upon  the  transfer  of  any  property,  real  or  personal,  of  the  yalne 
of  £ye  hundred  dollars  or  over,  or  of  any  interest  therein  or  in- 
come therefrom,  in  trust  or  otherwise,  to  persons  or  oorpor&tions 
not  exempt  by  law  from  taxation  on  real  or  personal  property, 
in  the  following  cases:        , 

^^  1.  Wben  the  transfer  is  by  will  or  by  the  intestate  laws  of 
this  State  from  any  person  died  seized  or  possessed  of  the  prop- 
erty while  a  resident  of  the  State." 

Upon  the  death  of  the  decedent,  intestate,  his  estate  passed, 
by  operation  of  law,  to  his  heirs  and  next  of  kin,  subject,  how- 
ever, to  the  payment  of  his  legal  debts,  reasonable  funeral 
charges  and  legitimate  expenses  of  (administration.  Such 
charges  diminish  the  actual  value  of  the  estate  passing  to  those 
entitled.  Aside  from  such  deductions,  the  ri^t  of  the  State  to 
collect  the  tax  in  accordance  with  the  statutory  rates  and  pro- 
visions attaches  to  the  total  value  of  the  estate;  the  rights  of  the 
State  and  of  the  distributees  become  fixed  and  established  at  the 
same  instant  and  immediately  upon  the  death  of  the  intestate. 
If  a  controversy  subsequently  arises  as  to  the  relative  rights  of 
distributees,  involving  expense  and  litigation,  the  rights  of  the 
State  cannot  be  prejudiced  or  impaired  thereby.  It  is  still  en- 
titled to  the  tax  upon  the  full  amount  passing  originally  under 
the  intestate  laws.  While  such  a  controversy  may  diminish  the 
individual  distributive  shares,  the  misfortune  is  that  of  ihe  in- 
dividual, and  in  that  regard  is  the  same  as  any  other  necessary 
expenditure  in  protecting  one's  property  rights.  Any  other  rule 
would  permit  litigating  claimants  to  consume  an  entire  estate 
with  costs  and  disbursements,  entirely  defeating  the  claim  of  the 
State.  This  item  should  not  have  been  deducted  before  assessing 
the  tax,  this  conclusioii  being  entirely  in  harmony  with  the  re- 
sult reached  in  Matter  of  Westum,  152  N.  Y.  93-102 ;  nor  is 
such  conclusion  in  conflict  with  the  decision  in  Matter  of  Gihon, 
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169  id.  443.  In  the  case  last  cited  a  temporary  adminiatratioxi 
liecame  necessary  for  the  conservation  of  the  oorpns  of  the  estate 
pending  ocmtested  probate.  The  reasonable  expense  of  a  neces- 
sary temporary  administration  is  as  mnch  a  legal  charge  upon 
the  estate  from  the  time  of  its  devolntion  as  is  the  payment  of 
debts  or  other  ordinary  expenses  of  administration.  The  claim 
of  the  appellant  regarding  the  deducticm  of  the  $2,500  item  — 
estimated  expense  of  the  Baymond  litigation  —  presents  an  en- 
tirely different  aspect  In  that  case  the  plaintiff  claimed  to  have 
become  entitled  to  the  entire  estate  by  virtne  of  a  contract  be- 
tween himself  and  the  decedent ;  in  other  words,  that  decedent 
left  no  estate  passing  by  virtue  of  the  intestate  laws  of  the  State. 
If  Baymond's  daim  had  prevailed,  no  estate  would  have  re- 
mained. Consequently  the  defense  of  this  litigation  was  abso- 
lutely necessary  to  establish  the  fact  that  there  was  any  estate 
whatever  —  a  situation  entirely  different  from  a  controversy 
between  distributees  solely  regarding  their  respective  interests. 
It  may  be  stated,  as  a  general  rule,  that  expenses  of  litigation  in 
conserving  and  preserving  the  oorpns  of  the  estate  are  proper 
deductions  before  assessment  of  the  tax ;  but  the  expense  of  liti- 
gation between  distributees  over  their  respective  interests,  which 
does  not  in  any  manner  affect  the  size  or  the  amount  of  the  estate 
originally  passing,  should  not  be  so  deducted.  In  view  of  the 
character  of  the  Baymond  litigation^  the  time  consumed  in  the 
trial  of  the  case  and  the  somewhat  protracted  nature  of  the  con- 
troversy, it  would  not  seem  that  the  estimate  of  $2,600  for  legal 
expenses  was  in  any  sense  excessive.  This  deduction  was  a 
proper  and  legitimate  one. 

A  decree  will  be  accordingly  entered,  modifying  the  former 
assessment  of  the  tax  under  the  Transfer  Act  by  providing  that 
the  farther  sum  of  $13,732.60  is  liable  to  tax  at  the  rate  of  five 
percent 

Decreed  accordingly. 
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Jtiatter  of  the  Judicial  Settlement  of  Aoooxint  of  Prooeedings  of 
Petsb  It.  Yah Dexzxs^  as  Executor  of  the  Last  Will  and  Tes- 
tament of  Gbbtbui>b  a.  YanDbbzbb^  Deceased. 

{8urrogai^9  Court,  Albany  County,  February,  1910.) 

OrFTS — DELIVEBT  and  AOCEPTANCB — ^EVIDEITCE — SumciENOT. 

Where  an  executor,  upon  the  judicial  aettlement  of  his  acoounty 
claims  that  a  bond  and  mortgage  formerly  belonging  to  the  tcatatriz, 
his  fliflter,  were  given  to  him  by  her  in  her  lifetime;  and  his  wile  tea- 
titles  that  while  the  testatrix  was  living  with  them  she  wrote  upon 
the  bond  and  mortgage  the  words  "  Jany  31  I  have  given  this  have 
given  to  Peter"  and  signed  her  name  and  tendered  the  papers  to  her 
brother  Peter  in  the  presence  of  the  witness,  sajing,  "  I  give  you  this 
Mallory  mortgage,"  and  he,  having  his  arms  full  of  wood  and  being 
unable  to  take  it,  asked  his  sister  to  hand  it  to  the  witness,  whieh 
ahe  did,  and  the  witness  afterward  put  it  back  with  other  papers  in 
a  box  which  was  used  in  common  by  the  family,  a  gift  of  the  bond 
and  mortgage  is  suflleiently  established. 

Proceeding  upon  the  account  of  an  executor. 

Andrew  YanDerzee,  for  petitioner^  Peter  R.  YanDerzee; 
William  Sanford  YanDerzeCi  in  person;  Arthur  Helme,  for 
James  Yanderpool^  as  administrator  of  the  estate  of  Margaret 
E.  Yanderpool,  deceased ;  WiUiam  Selkirk,  for  Elnrwood  Ceme- 
4bxj  Association ;  W.  H.  YanSteenhergh,  for  Board  of  Foreign 
Missions  of  the  Beformed  Church  in  America,  and  Board  of 
Domestic  Missions  of  the  Beformed  Ohurch  of  America ;  Davies, 
"Stone  &  Auerbach,  for  Domestic  &  Foreign  Missionary  Society 
•of  the  Protestant  Episcopal  Ohurch  in  the  United  States  of 
America ;  Harold  D.  Alexander,  guardian,  for  Qertrude  Yandar- 
pool,  an  infant 

AnniNGTON  (acting),  S. — Gertrude  Ann  YanDerzee,  the 
4ibove-named  testatrix,  died  on  the  17th  day  of  March,  1006,  be- 
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ing  at  the  time  of  her  death  eightj-six  years  of  age.  She  left  a 
last  will  and  testament  which  was  dnlj  admitted  to  probate,  and 
the  petitioner,  Peter  B.  VanDerzee,  didj  qualified  as  execu- 
tor. 

On  October  19,  1908,  the  petitioner  duly  filed  his  account  of 
proceedings  as  such  executor,  and  petitioned  for  the  final  settle- 
ment of  such  account  A  citation  was  duly  issued ;  and,  on  the 
return  of  said  citation,  James  Yanderpool,  as  administrator  of 
the  estate  of  Margaret  E.  Yanderpool,  deceased,  filed  objections 
to  said  account  The  wiU  was  probated  by  me,  and  this  proceed- 
ing is  before  me  as  county  judge  of  Albany  ooun^,  and  as  such 
acting  surrogate,  the  Hon.  Newton  B.  VanDerzee,  surrogate  of 
Albany  county,  being  related  to  the  parties  interested. 

The  testatrix  bequeathed  ''to  Domestic  and  Foreign  Mis- 
sions one  hundred  dollars/'  This  bequest  was  claimed  by  the 
''  Domestic  and  Foreign  Missionary  Society  of  the  Protestant 
Episcopal  Church  of  the  United  States  of  America,''  and  by  the 
''  Board  of  Foreign  Missions  of  the  Bef ormed  Church  in  Amer- 
ica," and  by  the  ''  Board  o  t  Domestic  Missions  of  the  Beformed 
Church  in  America,"  which  missions  were  made  parties  to  this 
proceeding.  The  mission  first  above  mentioned  withdrew  its 
claim  to  said  bequest 

There  can  be  no  doubt  from  all  the  evidence  adduced  that 
tba  deceased  intended  said  bequest  for  the  ''  Board  of  Foreign 
Missions  of  the  Beformed  Ohurch  in  America,"  and  the  ''  Board 
of  Domestic  Missions  of  the  Beformed  Church  in  America." 
The  testatrix  was  a  member  of  the  Beformed  Church  of  the 
town  of  Bethlehem,  Albany  county,  of  the  denomination  known 
as  the  Beformed  Church  in  America,  for  more  than  sixty  years, 
and  was  a  contributor  to  the  boards  of  foreign  and  domestic 
missions  of  that  denomination  for  many  years.  Under  all  the 
evidence  it  is  substantially  undisputed  that  said  bequest  was  in- 
tended for  the  Foreign  and  Domestic  Missions  of  the  Beformed 
Gburch. 

26 


402     SUEEOGATE^S  COUET  REPOEXa 

It  alflo  appeals  clearly  to  me  that  the  testatrix  in  her  will 
(which  is  in  her  own  handwriting)  first  made  this  bequest  $100, 
and  then  changed  it  to  $200  by  writing  the  word  "  two  "  over 
the  '^  one ; ''  and  the  evidence  is  undisputed  that  the  words^ 
"  one  '*  and  "  two  *'  are  in  the  handwriting  of  the  testatrix. 

The  executor  in  his  account  claims  title  by  gift  to  him  by 
said  testatrix  in  her  lifetime  of  a  certain  bond  and  mortgage^ 
made  and  executed  by  William  H.  Osterhout  and  wife  to 
Thomas  Mallory^  bearing  date  April  1,  1874,  and  recorded  in 
the  Albany  county  clerk's  office  in  book  228  of  mortgages^  at 
page  44,  on  a  farm  of  about  eighty-one  and  twenty-four  one- 
hundredths  acres  of  land  in  the  town  of  Bethlehem,  Albany 
county,  N.  T.,  which  mortgage  was  assigned  by  Thomas  Mai- 
lory  to  John  B.  VanDerzee,  April  2,  1877,  and  recorded  April 
27, 1878 ;  and  by  John  G.  VanDerzee  and  others  assigned  to  die- 
testatrix,  Gertrude  A.  VanDerzee,  April  1,  1883. 

The  claim  of  title  to  this  bond  and  mortgage  and  the  assign- 
ments by  Peter  R  VanDerzee  is  contested,  which  is  the  only 
serious  contention  to  the  final  account  filed  herein. 

It  appears  that  the  testatrix,  who  was  a  maiden  lady  and  a 
sister  of  Peter  R  VanDerzee,  the  alleged  donee,  lived  with  her 
brother,  the  executor  of  her  estate,  and  the  latter's  wife,  in  the 
town  of  Bethlehem,  for  many  years. 

The  evidence  as  to  the  alleged  gift  of  the  bond,  mortgage  and 
assignments  is  based  solely  on  the  evidence  of  Maria  VanDerzee^ 
the  wife  of  the  alleged  donee,  Peter  E  VanDerzee. 

The  witness  testified  that,  on  the  31st  day  of  January,  1906^ 
she  and  the  testatrix  were  in  the  sitting-room  of  their  home  in 
the  town  of  Bethlehem,  when  the  testatrix  said  to  her :  ^^  Get  the 
Malloiy  bond  and  mortgage  for  me.  I  want  to  give  it  to  my 
brother  Peter." 

She  further  testified :  "  Well,  she  told  me  where  it  was,  and  I 
went  and  got  it  from  the  bedroom ;  it  was  in  a  little  trunk  in 
the  bedroom;  that  was  a  trunk  in  which  she  kept  her  papers. 
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'After  I  got  it  I  placed  it  in  front  of  her,  on  a  chair  in  front  of 
lier;  she  wae  sitting  in  a  rocking  chair.  I  placed  it  in  front  of 
her  on  a  common  chair ;  she  aaked  me  to  open  it  and  get  theae 
papeiB  for  her.  I  brought  the  box  and  the  trunk  both,  and 
placed  them  in  front  of  her.  She  asked  me  to  get  the  papers 
out  for  her,  and  told  me  where  they  were,  and  I  got  them  and 
gave  them  to  her,  and  she  asked  me  for  a  pencil,  and  I  gave  tibat 
to  her.  She  wrote  on  one  of  those  papers  with  the  pencil.  (Show- 
ing paper.)   That  is  what  she  wrote  on  the  paper." 

On  the  assignment  of  the  mortgage  from  Mallory  to  YanDer- 
zee  tiie  following  appears  written  in  pencil,  as  near  ^  I  can  d^ 
cipher  it: 
"  Jany  31 

**  I  have  given  this         have  given  to  Peter 

G.  A.  VanDbezeb.'' 

She  further  testified :  ^^  After  she  had  made  that  writing) 
her  brother  Peter  was  passing  through  the  room,  with  his  arms 
full  of  wood ;  she  handed  those  papers  to  him  and  said :  '  I  give 
you  this  Mallory  mortgage,'  and  Peter  said :  ^  You  might  want 
them  yet  before  you  die,'  she  said :  ^  I  want  you  to  have  them*' 
She  handed  them  to  Peter.  As  his  arms  was  full  of  wood  he> 
couldn't  take  them,  and  he  said :  *  Give  them  to  Maria,'  that  is 
ma  She  handed  them  to  me ;  I  put  them  away  with  the  other 
papers." 

On  her  cross-examination  she  completes  her  story  as  to  her 
connection  with  the  papers,  and  says :  ''  I  put  them  "  (bond, 
mortgage  and  assignments)  ''back  with  all  the  papers  in  the 
box  I  got  it  from ;  in  the  trunk  back  in  the  bedroom." 

The  evidence  further  shows  that  the  petitioner  kept  some  of 
his  papers  in  the  box  and  trunk  mentioned  above,  and  that  the 
box  and  trunk  were  used  in  common  by  the  family. 

"  The  gift  being  inter  vivos,  there  must  be  present,  five  dis^ 
tinet  elements  in  order  to  invest  it  with  the  quality  of  validity. 
These  elements  are:    First,  that  the  donor  must  be  competent 
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to  contract;  Beeond,  there  must  be  freedom  of  will;  tkirdy  tbe 
gift  must  be  complete,  with  nothing  left  undone;  fourth,  the 
property  must  be  delivered  by  the  donor  and  accepted  by  the 
donee ;  and,  fifth,  the  gift  must  go  into  immediato  and  absoluto 
effect'^  All  of  these  elements  in  this  case  are  proved  to  mj 
satisfaction. 

I  am  familiar  with  the  language  used  by  courts  in  treating 
of  gifts  inter  vivos,  such  as :  ^^  Such  a  gift  should  be  proved 
by  very  plain  and  satisfactory  evidence."  Bidden  v.  Thrall, 
126  N.  T.  572. 

^^  The  evidence  which  proves  the  gift  should  be  clear  and  con- 
vincing, strong  and  satisfactory."  Devlin  v.  Greenwich  Sav- 
ings Bank,  126  N.  T.  756. 

'^  In  cases  of  this  nature,  where  claims  are  presented  against 
a  deceased  party,  it  is  unquestionably  well  settled,  by  repeated 
adjudications,  that  the  same  should  be  scrutinized  with  even 
more  than  ordinary  care  in  order  to  prevent,  as  far  as  possible^ 
the  allowance  of  unjust  and  fictitious  demands  against  parties 
whose  mouths  are  sealed  by  deatL"  Bix  v.  Hunt,  16  App.  Div. 
646. 

^^  The  rule  in  such  cases  is  that  the  gift  must  be  established 
by  evidence  possessing  the  highest  degree  of  probative  foroa'' 
Bix  V.  Hunt,  16  App.  Div.  651. 

^'  As  there  is  great  danger  of  fraud  in  this  sort  of  gift  oonrbi 
cannot  be  too  cautious  in  requiring  clear  proof  of  the  transac- 
tion. This  has  been  the  rule  from  the  early  days  of  the  civil 
law  (which  required  five  witnesses  to  such  a  gift)  down  to  the 
present  time."    Grymes  v.  Hone,  49  N*.  T.  23. 

And  so  cases  may  be  cited  ctd  infimtum  since  the  subject  of 
gifts  was  first  passed  upon,  wherein  it  is  held  that  gifts  inter 
vivos  must  be  scrutiniised  with  the  greatest  care,  and  should 
not  be  upheld  unless  the  evidence  in  support  of  the  gift  is  clear 
and  convincing.  The  law  is  so  well  settled  that  it  has  becomft 
elementary;  and  the  decisions  are  so  numerous  in  all  of  our 
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courts  that  a  reference  to  authorities  is  scarcely  necessary,  as 
there  is  a  collation  of  the  same  cases  in  ahnost  every  decision 
on  the  subject.  The  subject  is  discussed  by  the  Appellate  Di* 
vision,  second  department,  as  late  as  October,  1909,  in  a  case 
reported  in  the  advance  sheets,  official  reports,  TompldnB  v. 
Leary,  IM  App.  Div.  114,  in  which  the  learned  justice  writing 
the  opinion  says :  ^^  It  must  be  established  by  evidence  that  is 
dear  and  convincing ;"  by  evidence  which  ''  is  very  plain  and 
satisfactory,"  again  quoting  the  language  used  by  courts  in 
former  decisions,  and  citing  the  cases.  In  most  if  not  in  aU  of 
the  reported  cases,  evidence  is  given  against  the  validity  of  the 
gift  In  this  case,  however,  the  only  evidence  offered  is  in  favor 
of  the  gift.  The  contestants  offer  no  evidence,  but  claim  that 
from  all  the  evidence  the  gift  is  not  established  by  clear,  con- 
vincing, plain  and  satisfactory  proof. 

When  the  only  evidence  of  the  gift  is  that  of  the  husband  or 
wife  of  the  donee,  it  does  not  follow  as  a  matter  of  law  that 
the  gift  cannot  be  upheld  by  such  evidence  alone.  Bouton  v. 
Welch,  170  N.  Y.  654;  Andrews  v.  Nichols,  116  App.  Div. 
645. 

The  story  told  by  the  witness,  the  wife  ot.  the  donee,  as  to 
what  took  place  between  her,  her  husband  and  the  testatrix  is 
not  an  unnatural  one;  nor  was  it  unnatural  for  the  testatrix 
to  make  the  gift.  The  donee  was  her  brother,  and  she  had  lived 
in  his  household  for  many  years. 

Each  case  must  rest  on  its  own  particular  facts ;  and,  if  there 
was  no  more  evidence  as  to  the  gift  than  that  which  I  have  dis- 
cussed, as  the  rule  is  that  such  a  gift  should  be  proved  by  very 
satisfactory,  plain  and  convincing  evidence,  in  the  language  of 
Judge  Earl,  in  Eadden  v.  Thrall,  126  N.  T.  676,  this  "court 
might  well  hesitate  to  uphold  the  gift "  in  question. 

However,  in  addition  to  the  Evidence  of  what  was  said  by 
the  donor,  the  donee  and  the  witness,  we  have  the  additional 
fact  that  the  testatrix  wrote  the  words  on  the  assignment, 
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.    *'  I  have  given  this  have  given  to  Peter 

''  G.  A.  VanDbbzm." 
which,  together  with  the  whole  transaction,  leads  me  to  be- 
lieve that  the  proof  of  the  gift  is  '^  satisfactory  and  convincing.'' 
With  this  indorsement  on  the  assignment  the  case  is  parallel 
with  the  Bidden-Thrall  case,  supra. 

It  is  true  that  the  only  evidence  that  the  testatriz  made  the 
writing  on  the  assignment  is  that  of  the  wife  of  the  donee ;  but 
as  was  said  by  Judge  Earl  in  Bidden  v.  Thrall,  supra,  on  a 
similar  situation,  ^^  The  genuineness  of  this  letter  was  not  dis* 
puted  on  the  triaL''  So  in  this  case  the  genuineness  of  the 
writing  on  the  assignment  was  not  disputed  on  the  triaL 

In  discussing  a  similar  writing,  Judge  Earl,  in  Bidden  v. 
Thrall,  supra,  says :  '^  While  standing  alone  it  would  not  have 
been  sufficient  to  establish  the  gift,  it  furnishes  strong  con- 
firmation of  the  evidence  of  plaintifPs  wife  as  to  the  gift,  and 
leaves  no  reason  to  doubt  that  it  was  made  as  she  testified.  It 
>vas  competent  as  corroborating  evidence,  just  as  the  oral  or 
written  declarations  of  the  donor  previously  made  would  have 
been,  showing  the  intention  to  give  and  thus  corroborating  the 
evidence  as  to  the  actual  gift  subsequently  made.  I  have  found 
no  authority  condemning  such  evidence.  In  all  cases  where 
probate  of  a  will  is  contested  on  the  ground  of  undue  influenoe, 
fraud,  incompetency  or  forgery,  the  previous  declarations  or 
statements,  in  any  form,  of  the  testator  showing  an  intention 
in  harmony  with  the  instrument  offered  for  probate,  have  always 
been  held  competent — ^not  as  sufficient  standing  alone — but  as 
corroborating  the  other  evidence  offered  by  the  proponent'^ 

A  decree  may  be  made  and  entered  in  accordance  herewith. 
I    Decreed  accordingly. 
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Matter  of  the  Einal  Judicial  Settlement  of  the  AocountB  of 
Qdsix  Cosnino  Butleb  and  WbuaHT  B.  Qdbix,  eta  ^- 
ecuton  under  the  last  Will  and  Testament  of  Ebthxb  O. 
Absi.^  Deceased. 

{Burrogat^g  Court,  DutoheMa  County,  February,  1910.) 

WHXS — TKTESnMTATlOn  and  OONStBUCnOR — ^DiaiOirATIONB  AHD  DB8GBIP- 
nONB  or  FKBSONS,  OBJBOTB  AND  FUBF0SB8 — ^RULBS  AND  IMFUOATIOITS — 
WOBDB  DBSGBIFTITS  OF  A  CXABB. 

Where  a  teetatrix  gives  her  property  "  to  each  of  my  nephews  and 
nieces  named  as  follows "  and  names  eight  persons, ,  seven  of  whom 
were  nephews  and  nieces  by  Uood  and  the  eighth  either  a  niece  by 
blood  or  a  niece  by  marriage,  both  of  whom  bore  the  same  name,  it 
will  be  presumed  that  testatrix  intended  the  niece  by  blood,  unless 
it  can  be  clearly  determined  from  the  will  and  surrounding  circum- 
stances that  she  intended  a  stranger  to  the  blood  to  be  her  legatee. 

Proceeding  upon  the  final  judicial  settlement  of  the  accounts 
of  executors. 

0.  W.  "Hu  Arnold,  for  executors ;  William  C.  Albro,  for  Anna 
JL  Odell,  niece  by  the  half  blood;  John  E.  Mack,  for  Anna  E. 
Odell,  niece  by  marriage. 

H0PKIN8,  S. — A  legacy  of  $600  was  given  under  the  second 
clause  of  the  will  of  the  above  named  testatrix  to  one  Anna 
E.  Odell  and  is  claimed  by  two  persons  bearing  or  known  by 
the  same  name,  viz :  one  a  niece  of  the  half  blood  of  testatrix  and 
the  widow  of  Dnane  Odell,  deceased;  the  other,  the  wife  of 
Willis  B.  Odell,  a  nephew  by  blood  of  said  testatrix. 

I  am  asked  to  determine  which  one  of  these  claimants  the 
testatrix  intended  as  the  object  of  her  boimty ;  and,  in  order,  if 
possible,  to  arrive  at  a  just  and  fair  conclusion,  extrinsic  evi* 
dence  was  introduced  on  behalf  of  both  parties,  for  the  purpose 
solely  of  identifying  the  proper  legatee^  when  taken  in  connect 
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tion  with  the  provisions  of  the  will  and  surrounding  circum* 
stanoes;  and  I  have  excluded  all  testimony  except  that  which 
bears  upon  the  question  of  identification. 

The  provision  of  said  will  under  consideration  reads  as  fol* 
lows :  ^^  Second.  I  give  and  bequeath  the  sum  of  ($600)  five 
hundred  dollars  to  each  of  mj  nephews  and  nieces  named  as 
follows :— Ardella  E.  Borland,  Vina  M.  Daley,  Flora  M.  Brill, 
Anna  E.  Odell,  Willis  B.  Odell,  Wright  B  Odell  and  Daniel 
J.  Odell  and  Sheldon  O.  Odell,  and  in  the  event  that  none  of 
my  said  nephews  and  nieces  shall  be  living  at  my  death,  then, 
the  sum  so  bequeathed  to  such  nephew  and  niece  dying  shall 
become  and  form  a  part  of  the  residuum  of  my  estate." 

It  appears  that  all  the  persons  named  in  said  clause  were 
related  by  blood  to  the  testatrix,  unless  it  be  the  one  in  dispute. 
The  will  was  typewritten  and  dictated  to  a  stenographer  by 
Mr.  Arnold,  the  attorney  for  the  testatrix,  who  testifies  that 
testatrix  said  that  ^^  she  wanted  to  give  her  nephews  and  nieces 
five  hundred  dollars  each;"  that  she  gave  him  the  names,  he 
writing  them  down.  He  also  states  that  there  was  no  direction 
by  testatrix  as  to  the  spelling  of  any  of  the  names  and  that 
nothing  was  said  about  Willis  OdelFs  wife. 

It  is  also  a  fact  that  the  niece  by  the  half  blood  was  biown 
and  addressed  by  the  various  names  of  "  Ann,"  "  Anna  "  and 
^' Annie."  It  is  also  shown  that  the  testatrix  and  her  niece 
by  the  half  blood  were  on  friendly  and  social  terms,  the  testa- 
trix having  visited  her  occasionally  within  the  years  imme- 
diately preceding  her  death. 

The  law  favors  constructions  which  will  not  tend  to  the  dis- 
inheriting of  heirs,  unless  the  intention  to  do  so  is  clearly  ex- 
pressed ;  so  that  the  property  will  go  to  those  who  are  related 
in  blood  to  the  testatrix,  rather  than  to  those  who  would  taka 
nothing  from  the  testatrix  as  heir  or  next  of  Kn  in  case  of  in- 
testacy (Scott  V.  Guernsey,  48  N.  T.  106-120;  T^'ew  York  Life 
Ins.  &  T.  Co.  V.  Viele,  161  id.  11) ;  and  expressed  words  or  a 
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neoeflsaiy  implication  is  requisite  in  order  to  disinlierit  an  heir- 
at-law.    Brown  v.  Quintard,  177  N,  Y.  76. 

NiephewB  and  nieces  mean  the  immediate  deeoaidants  of  the 
biotherB  and  sistero  of  the  persons  named  (Matter  of  Wood- 
wardy  6S  Hnn^  466);  and  there  is  no  inference  that  can  be 
drawn  from  the  wiU^  or  surrounding  circumstances,  to  indicate 
that  the  testatrix  intended  this  legacy  for  any  person  other  than 
her  niece  by  blood. 

There  is  nothing  tending  to  show  that  the  testatrix  knew  of 
any  distinction  in  the  given  names,  or  of  the  spelling  of  any 
such  names,  of  her  niece  by  blood  or  her  niece  (so-called)  by 
marriage.  If  she  had  it  in  her  mind  to  distinguish  between 
them,  and  had  intended  to  make  her  niece  by  marriage  her 
legatee,  as  it  has  been  endeavored  to  be  shown,  she  would 
naturally  have  instructed  her  counsel  to  insert  in  her  wiU  a 
clause,  that  would  have  been  apparent  to  any  one,  that  she  in- 
tended the  wife  of  Willis  B.  OdeU,  her  niece  by  marriage,  and 
not  the  wife  of  Duane  Odell,  her  niece  by  blood,  and  thus 
avoided  any  uncertainty  as  to  her  intention,  or  whom  she  in- 
tended. 

It  makes  no  difference  whether  her  niece  spelled  her  name 
"  Ann,*'  "  Anna  "  or  "  Annie  ;*'  and,  unless  we  can  clearly  de- 
termine from  the  will  and  surrounding  circumstances  that  the 
testatrix  intended  a  stranger  to  the  blood  to  be  her  legatee, 
the  blood  relative  is  entitled  to  take.  I  can  arrive  at  no  con- 
elusion  other  than  that  it  is  my  belief  and  opinion  that  the 
testatrix  intended  her  niece  by  blood  to  be  her  legatee. 

Let  it  be  decreed  accordingly. 

Decreed  accordingly. 


-410  SUBROGATED  OOUET  EEPOBTS. 


2Catter  of  the  Final  Judicial  Settlement  of  the  Accounts  of 
Oi>ELL  CoBJfriNo  BiTTLBB  and  Wright  B.  Qdkll  as  Bxecn- 
tors  under  the  Last  Will  and  Testament  of  Esthsb  O.  Abvl, 
Deceased. 

(Bu/rrogatt^B  Court,  Dutehe99  County,  February,  ISIO.) 

JCZKOUIOBS  AND  AOMHOSTKAIOBS  :  COLUDOIIOir  AJETD  BfldUCTION  TO  POSSBS- 
8I0N  or  PBOPEBTT  OB  OLAIHS  OV  ESTATB— IteFEBTT  CONSIETUTZNO 
ASSETS— OOlOOSSIOirs  OF  DBUBMCHT  AS  BBPBBSENTATIVB  OT  AHOKBEB 
BBTACT:  OOlIFiarSATION — BRIGHT  TO  OOHPBNBATS  AJXD  POldONS  ENTITUD 

—On  aooounung  ix»  aoib  of  dbodbnt  as  befbcskntativk  or  an- 


^TIBBOOATSS'   GOITBTB — ^PBOCEDUBB  AND  BKVIKW— OBMBBS  AND 

SaAnON  AS  BAB  OB  AS  OONOLUBIVB  KVUMNOB— SBITLEMKNT  OF  AOCXWNW 

— Subjects  and  mattobs  oongludkd. 

A  judicial  ■ettlement  of  the  a430oant  of  an  executrix  is  only  ooa.- 
clusiTe  in  her  favor  as  to  such  matters  as  are  embraced  in  it  but  not 
ae  to  amounts  whieh  the  has  reoeiTed  and  with  whioh  she  does  not 
charge  hei^self  in  her  account  and  with  which  she  is  not  charged  in 
the  decree;  and  such  decree  need  not  be  opened  in  order  to  chaig* 
the  executrix  with  lAich  receipts  upon  a  subsequent  accounting. 

Commissions  allowed  the  executrix  upon  an  aocountii^  bj  her  for  a 
fund  which  was  in  the  hands  of  her  testator  as  testamentary  tmstos 
at  the  time  of  his  death  belong  to  the  testator^s  estate  and  not  to  tbs 
executrix  personally. 

Proceeding  upon  the  final  judicial  settlement  of  the  ao- 
<x>unts  of  executors. 

C.  W.  H.  Arnold,  for  executors ;  C.  P.  Borland  for  Arddla 
E.  Dbrland;  William  C.  Albro,  for  Anna  E.  Odell;  MartiiL 
Heermance  as  guardian  ad  litem  for  Melvin  Ohanning  Butler; 
John  K  Mack,  for  Theodore  Brill  and  Willis  B.  Odell,  ad- 
ministrators with  the  wiU  annexed  of  J<^  XL  Abel,  deceased; 
John  E.  Mack,  for  Anna  E.  Odell,  wife  of  Willis  R  OdelL 

HopxiKs^  S. — ^This  is  a  final  judicial  settlement  of  the  ao* 
4X>unts  of  Odell  Ooming  Butkr  and  Wright  R  Odell  as 
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ecuotrs  of  the  last  will  and  teBtament  of  ElBther  O.  Abel^  do* 
oeaaed,  who  died  December  17, 1907. 

The  testatrix,  Esther  O.  Abel,  was  the  widow  of  John  IT. 
Abel,  who  died  in  November,  1893,  and  of  whose  will  his 
wife  was  executrix.  After  her  death,  Theodore  B.  BriU  and 
Willis  K  Odell  were  duly  appointed  by  this  court  as  the  ad- 
ministrators with  the  will  annexed  of  John  U.  Abel,  deceased, 
and  are  made  parties  to  this  accounting  for  the  reason  stated 
in  paragraph  ^  five ''  of  the  petition  herein  which  reads  as  fol- 
lows :  "  That  Theodore  R  Brill  and  Wright  B.  Odell  as  ad- 
ministrators with  the  will  annexed  of  John  XT.  Abel,  deceased, 
claim  that  the  estate  of  Esther  O.  Abel  is  indebted  to  the  es- 
tate of  John  U.  Abel  for  moneys  received  by  her  and  for  cer- 
tain investments  which  she  made  in  her  own  name,  and  that 
they  have  not  filed  a  regular  claim,  but  your  petitioners  de- 
sire to  have  them  cited  to  the  end  that  they  may  be  brought 
into  court  and  their  claim,  if  any,  established,  so  that  your 
petitioners  may  be  able  to  know  the  exact  amount  of  the  estate 
which  comes  into  the  hands  of  himself  and  of  his  coexecutor 
as  trustees.''  Thereafter,  having  been  made  parties  to  this  pro- 
ceeding, they  appeared  and  duly  filed  objections  to  a  large 
number  of  items  of  the  account,  all  of  which  have  been  amicably 
adjusted,  except  two  remaining  for  this  court  to  pass  upon^ 
viz. :  first,  a  note  for  $3,800  made  by  Wright  B.  Odell  to  Esther 
O.  Abel  in  1894  and  which  is  claimed  by  the  representatives 
of  both  estates,  and,  second,  an  item  of  $461.72  which  was 
allowed  Esther  O.  Abel  by  a  decree  of  this  court  dated  Oc- 
tober 23,  1894,  upon  her  accounting  as  executrix  of  the  will 
of  John  U.  Abel,  deceased,  with  a  substituted  trustee  under  the 
will  of  one  Nancy  XJhl,  deceased,  of  two  trust  funds  created 
thereunder,  which  funds  were  in  the  possession  of  John  XT. 
Abel,  as  trustee  under  said  Uhl  will  at  the  time  of  his  death. 

John  IT.  Abel  left  a  considerable  estate,  both  in  real  and 
personal  property,  of  which  his  widow  was  given  the  use  and 


412     SUKROGATE«  OOUBT  KEPOBTS. 

income  for  life.  She  made  an  aooonnting  as  ezeoutriz  of  hia 
will  to  this  court  in  1897;  and  a  decree  passing  and  allowing 
the  same  was  entered  July  13^  1&97.  ITowhere  in  her  accounts 
did  she  charge  herself^  as  such  executrix,  with  the  thirtj-eightr 
hundred-dollar  note  in  question.  Considerable  testimony  was 
taken  before  me  upon  the  ownership  thereof ,  from  which  it 
appears  that  Mary  J.  Odell,  a  sister  of  John  IT.  Abel,  some 
time  prior  to  his  death,  made  and  deUvered  to  him  a  note  of 
$3,800  for  an  indebtedness  upon  a  farm,  and  that  said  note 
was  owned  and  possessed  by  John  TJ.  at  the  time  of  his  death 
in  1893.  Subsequently,  in  the  spring  of  1894,  it  was  arranged 
between  Esther  O.  Abel',  the  widow  and  executrix  of  the  will  of 
John  IT.  Abel,  deceased,  and  Mary  J.  Odell,  the  maker  of  the 
aforesaid  note,  that  her  indebtedness  should  be  cancelled  by 
the  making  and  delivery  of  a  new  note  signed  by  Wright  B. 
Odell,  a  son  of  Mary  J.  Odell,  who  was  in  possession  of  the 
farm  heoretofore  mentioned  and  who  was  to  assume  the  indebt- 
edness of  his  mother,  which  agreement  was  consummated  by 
the  making  and  delivery  of  the  note  in  question,  payable  to 
Esther  O.  Abel  individually  and  not  as  executrix.  Why  this 
was  done  is  partially  disclosed  by  the  testimony  of  Inez  Odell^ 
who  Bays,  in  substance,  she  was  present  at  the  transaction,  saw 
the  original  note  and  heard  Esther  O.  Abel  say  that  by  so  do- 
ing it  would  not  have  to  be  put  in  the  inventory,  and  thus  ee* 
cape  the  inheritance  tax,  as  she  termed  it.  The  testimony  of 
Ardella  Dorland  tends  to  corroborate  this  transaction.  This 
evidence  stands  uncontroverted.  It  appears  that  this  note  never 
passed  into  the  estate  of  John  IT.  Abel,  but  was  continued  in 
the  name  of  Esther  0.  Abel  until  her  death,  and  is  now  in  pos- 
session of  the  petitioners  claiming  it  as  part  of  her  estate.  I 
do  not  think  their  claim  well  founded.  I  can  draw  no  in- 
ference from  the  facts  in  this  case  to  warrant  such  a  conohi- 
sion.  By  canceling  the  original  note  made  to  John  XT.  Abel 
and  accepting  one  in  her  own  name  in  tis  place  and  stead,  made 
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by  Wright  Odell,  she  could  not  diyest  her  husband's  estate  of 
ownership  of  the  note,  or  the  amount  it  represented,  any  more 
than  she  could  have  changed  the  title  by  appropriation  or  in* 
yeetment  of  any  other  security.  The  note  and  the  amount  rep- 
resented thereby  ^was^  in  my  opinion,  his;  and  the  note  of 
$3,800,  now  in  existence,  although  in  her  name,  belongs  to 
the  estate  of  John  U.  Abel,  deceased. 

The  evidence  relative  to  the  commissions  retained  by  Esther 
O.  Abel  and  claimed  by  the  estate  of  John  U.  Abel,  deceased, 
discloses  these  facts.  John  IT.  Abel  was  trustee  of  two  trust 
funds  created  under  the  will  of  Nancy  Uhl,  deceased:  one  of 
about  $6,650  for  the  benefit  of  Inez  A.  Odell,  and  one  of  about 
$8,400  for  the  benefit  of  Edith  Brill.  After  his  death,  hia 
executrix,  Esther  O.  Abel,  took  possession  of  these  funds  and 
accounted  for  the  same  to  this  court;  and  upon  such  account- 
ing a  decree  was  entered,  bearing  date  October  28,  1894,  al- 
lowing said  accounts,  and  awarding  as  commissions  the  sum 
of  $461.72  in  the  following  language:  ^^  Further  Ordered, 
Adjudged  and  Decreed  that  out  of  the  balance  so  found  as 
above,  remaining  in  the  hands  of  the  said  executrix,  she  re- 
tain the  sum  of  four  hundred  sixty-one  dollars  seventy-two 
cents  for  the  conmiissions  to  which  she  is  entitled  on  this  ac- 
counting; «  *  «  that  one-half  of  the  total  of  the  said 
executrixes  cammisaions  *  *  *  be  charged  against  the 
share  of  each  of  said  cestwi  que  trusts/*  From  the  language  of 
the  decree,  it  seems  to  me  apparent  that  the  intention  of  the 
eourt  was  to  award  the  commissions  to  Esther  O.  Abel  as  ex- 
ecutrix and  not  individually ;  and  she  should  have  been  charged 
therewith  in  her  account  as  executrix  of  the  estate  of  John  IT. 
Abel,  deceased,  but  instead  she  retained  the  money  as  her  own. 
Her  acts  upon  accounting  for  said  trust  funds  were  in  a  rep- 
TCsentative  capacity;  and  the  estate  she  represented  was  en* 
titled  to  the  recompense  awarded,  unless  the  court,  upon  sucU 
accounting  and  by  the  decree  made  thereon,  saw  fit  and  proper 
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to  apportion  such  oommiBsiozis  between  the  estate  and  the  rep- 
resentative. This,  of  course,  the  court  would  not  do,  unless  a 
proper  basis  therefor  was  laid,  and  I  find  no  evidence  that  the 
question  was  raised  at  that  time.  I  think,  therefore,  that  the 
decree  as  to  the  award  of  this  commission  is  conclusive  and 
binding  upon  the  parties,  and  that  I  am  precluded  by  such  de- 
cree from  passing  upon  or  making  any  apportionment  of  suebi 
commissions  (Code  Civ.  Pro.,  §  2472;  Matter  of  Hood,  90 
N.  T.  612;  Matter  of  Heaney,  126  App.  Div.  619),  and  that 
such  commissions  belong  to  the  estate  of  John  U.  Abel,  de- 
ceased. 

It  has  been  strenuously  urged  upon  this  accounting  by  the 
petitioners  that  this  court  is  estopped  from  passing  upon  the 
questions  involving  the  $3,800  note  in  litigation,  for  the  reaaoQ 
that  the  decree  upon  the  accounting  of  Esther  0.  Abel  as  ex- 
ecutrix of  the  will  of  John  TT.  Abel,  deceased,  entered  July  13, 
1897,  is  a  bar,  and  is  conclusive  upon  all  the  parties  thereto* 
I  agree  with  this  contention  only  so  far  as  it  applies  to  all  mat* 
ters  embraced  in  the  account  upon  which  the  decree  was  based 
(Frethey  v.  Durant,  24  App.  Div.  68) ;  and  I  hold  that,  if 
there  were  any  moneys,  securities  or  other  property  belong- 
ing to  the  estate  in  the  hands  or  within  the  knowledge  of  the 
accounting  party,  not  charged  in  the  account  or  in  the  decree, 
then  such  decree  has  no  binding  force  or  effect  upon  the  prop- 
erty not  accounted  for,  and  is  not  a  bar  to  a  further  account- 
ing. 

It  is  evident  that  the  note  of  $3,800  was  not  charged  in  the 
accounting  of  1897;  that  its  ownership  was  not  passed  uponE 
in  that  accounting ;  and  I  decide  that  it  is  not  necessary  for  thie 
court  to  open  that  decree  in  order  to  reach  such  funds  or  a 
proper  determination  in  this  matter.  The  representatives  of 
the  estate  of  John  XT.  Abel,  deceased,  are  before  this  court,  bar- 
ing been  duly  cited,  and  ask  that  the  moneys  which  belong  to^ 
that  estate  and  which  never  were  acoounted  for  by  the  former 
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Topresentative  be  now  aooonnted  for  and  paid  to  them.  Thej 
were  brought  here  by  the  petitioners  for  that  very  purpose,  to 
the  end  that  litigation  between  these  estates  be  forever  eon- 
eluded.  Therefore,  I  conclude  that  the  doctrine  of  estoppel 
does  not  apply  to  this  matter;  that  the  note  of  $3,800  is  dis* 
covered  assets  bdonging  to  the  estate  of  John  XT.  Abel,  deceased^ 
not  included  in  any  former  accounting  of  his  estate. 

liet  a  decree  be  entered  in  accordance  with  this  opinion  upon 
three  days'  notice  by  any  party. 

Decreed  accordingly. 


Matter  of  the  Judicial  Settlement  of  the  Aecount  of  NiOHOiJk» 
li.  Rapixjx^  as  Executor  of  Frs0Xbiox  Dxbbb,  Deceased. 

{Surrogaie^a  Court,  King9  County,  February,  1910.) 

HUSBAITI)  AKD  WHV— PBOPKBTT  OWHSD  JOCTTLT  OB  IN  OOMHON— KATOEB  OF 
niAlK— PkBSOlf  AL  BSTATB — ^BoiTD  AHD  MOBTOAiSE. 

Wbere  a  parcbaae  moiMj  mortgrnge  is  giTen  to  a  hurtMuid  and  wife, 
the  wife  having  joined  in  a  deed  of  the  mortgaged  premisee  for  the^ 
pnrpoee  of  oonTe3ring  her  dower,  upon  the  huebcuid's  death  ehe  take* 
the  mortgage  al>eolately. 

Proceeding  upon  the  judicial  settlement  of  accounts  of  an 
executor. 

Kiendl  Brothers  (James  E.  Smyth,  of  counsel),  for  execu- 
tor ;  Van  Mater  Stilwell,  for  objectant,  Henrietta  Debbe ;  Jacob 
I.  Bergen,  special  guardian. 

EsTOHAM^  S. — The  dispute  arises  whether  a  bond  and 
mortgage  for  $12,000  made  to  the  decedent  and  his  wife  be* 
longs  wholly  to  the  wife  or  to  her  and  the  decedent's  estate 
equally. 
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'The  husband  aad  wife  joined  in  a  deed  of  lands  belonging 
to  him  and  upon  the  conveyance  the  security  in  question  was 
made  as  a  purchase-money  mortgage.  It  is  admitted  that  the 
wife  joined  in  the  deed  ^'for  the  purpose  of  conveying  her 
dower."    The  mortgage  was  in  force  at  the  decedent's  death. 

The  stipulation  on  which  the  case  is  submitted  admits  that 
the  record  alone  shows  the  facts  in  this  matter,  and  this  seema 
to  forbid  inquiry  as  to  the  possession  of  the  bond  and  mortgage 
either  before  or  since  the  death  of  the  husband.  The  only  con- 
clusion is  that  it  was  in  the  possession  equally  oi  husband  and 
wife  until  the  death  of  the  former. 

Where  a  husband  invests  his  own  money  in  a  security  taken, 
in  the  names  of  himself  and  his  wife  and  the  investment  re- 
mains unchanged  during  his  life,  if  there  is  no  evidence  out- 
side of  the  documentary  vestiges  of  the  transaction  to  char- 
acterize its  purpose,  the  security  belongs  to  the  wife  upon  the 
death  of  the  husband.  Sanford  v.  Sanford^  45  IN".  Y.  723;  s. 
c,  on  second  appeal,  58  id«  69;  Wilcox  v.  Murtha,  41  App. 
Div.  406;  Fowler  v.  Butterly,  78  N.  T.  68,  72;  West  v.  Mc- 
CuUough,  128  App.  Div.  846. 

Of  the  cases  last  cited  the  first  two  are  precisely  in  point.  In 
Powler  V.  Butterly,  supra,  the  rule,  though  not  essential  to  the 
decision,  is  stated  as  well  settled ;  and  in  West  v.  McCullou^ 
supra,  although  the  simple  form  of  the  deposit  was  not  the  only 
evidence  of  the  intention,  the  conviction  of  the  majority  of  the 
court  is  apparent  that  in  the  absence  of  any  supplementary 
proof  the  fact  of  the  deposit  alone  created  a  presumption  or  a 
controlling  indication  that  the  parties  intended  that  the  sur- 
vivor should  take  the  fund. 

Katter  of  Albrecht,  136  N.  Y.  91,  is  not  arrayed  against 
the  rule  found  in  these  cases.  There  the  money  invested  be- 
longed half  and  half  to  the  husband  and  wife,  and  they  were, 
therefore,  held  to  be  owners  in  common  of  the  security.  The 
feature  of  equal  contribution  by  the  parties  has  been  held  tot 
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distinguish  the  case  last  cited.  West  v.  McCullough,  123  App. 
Div.  849.  . 

The  rale  by  which  to  determine  whether  or  not  the  survivor 
is  entitled  to  the  prooeeds  of  the  investment  should  be  the  same 
whatever  may  be  the  variation  in  the  kind  of  investment ;  and 
the  courts  have  not  only  applied  it  upon  the  same  reasoning 
to  notes,  bonds  and  mortgages  and  deposits  in  bank,  to  which 
husband  and  wife  were  parties^  but  have  interchangeably  cited 
the  cases  arising  upon  these  several  forms  of  investment 

iRothing  seems  to  break  the  current  of  these  decisions  ez- 
<cept  the  case  of  Matter  of  Baum,  121  App.  Div.  496.  There 
it  appeared  from  the  opinion  that  the  husband,  owning  land, 
'Conveyed  it,  his  wife  joining,  and  took  back  a  purchase-money 
bond  and  mortgage  made  payable  to  both  husband  and  wife; 
that  she  afterward  died  and  that  the  husband  claimed  the  pro- 
oeeds of  the  security  as  survivor.  With  no  other  fact  revealed, 
the  learned  court  say :  '^  The  law  of  ownership  or  tenancy  by 
the  entirety  does  not  apply  to  personal  property.  To  enable 
the  husband  to  take  the  whole  by  survivorship  there  would, 
theirefore,  have  to  be  an  agreement  to  that  effect,  olr  a  gift  causa 
tnorlis,  and  there  is  neither  here." 

The  Baum  case  has  been  read  by  counsel  as  authority  that, 
npon  the  mere  taking  of  the  mortgage  in  the  manner  described, 
without  further  evidence  as  to  intention,  neither  gift  nor  agree- 
ment for  title  by  survivorship  can  be  found  The  opinion  ad- 
mits of  no  other  meaning  upon  the  facts  to  -which  it  is  ap- 
parently confined;  but  the  record  of  the  case  on  appeal  dis^ 
<slo8es  convincing  evidence  and  express  finding  in  the  court  be- 
low that  the  securities  were  taken  ^^with  the  intent,  under- 
standing and  agreement,  by  and  between  them,  that  the  wife 
ahould  have,  own  and  be  entitled  to  an  equal  share  therein  with 
her  husband ;  that  her  share  therein  would  be  one-half  thereof, 
and  that  upon  her  death  her  share  should  not  go  to  her  sur- 

27 
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viving  husband  bj  virtue  of  survivorahip^  but  sbouid  be  and 
become  assets  of  her  estate.'' 

Under  this  proof  and  findings  the  conclusion  of  the  court» 
that  neither  gift  nor  agreement  was  '^  there  "  depended  upon 
the  ground  not  that  the  law  would  refuse  to  deduce  one  or  both 
of  them  from  the  documentary  proof s,  standing  alone,  but  that 
neither  could  exist  where  an  agreement  was  actually  made 
which  excluded  both  gift  and  contract. 

The  case  is  limited  to  the  proposition  that^  if  parties  have 
made  an  agreement,  it  should  be  applied.  It  contains  nothing 
to  disturb  the  decisions  first  cited,  supra^  nor  does  it  stand  in 
the  way  of  the  present  conclusion  that  the  wife  is  entitled  to 
the  bond  and  mortgage  and  to  their  proceeds. 

The  decree  should  settle  the  account  accordingly. 

Decreed  accordingly. 


Matter  of  the  Judicial  Settlement  of  the  Accounts  of  Loutsb  L. 
Williams,  J.  Hasvey  Labbw  and  Eichabd  T.  GBSSir,  a» 
Trustees  under  the  Last  Will  and  Testament  of  Bbbiboca 
Ladew,  Deceased. 

{Surrogate'a  Court,  New  York  County,  February,  1910.) 

EZEOUltMIS  AKD  ADMIItnSllUTOBS— DlSTUBUTION  OF  I»TAT!»— DUTT  AlfD 
FBOFBIETT  OW  PATlfEZnB  OB  DBUTEBT  Ain>  WHEN  PATABLB— AdTAHOB» 
ON  UXSACIBS — ^BOND  OB  BBCUBITT  TO  BMWWh. 

Payments  of  income  from  trust  fonds  by  testamentary  trustees  Uy 
the  general  guardian  of  an  infant  beneficiary  during  tbe  pendency  of 
proceedings  for  a  judicial  settlement  of  their  accounts  are  proper  with- 
out requiring  a  bond,  for  such  income  is  neither  a  legacy  nor  a  dia* 
tributive  share  within  the  meaning  of  section  2746  of  the  Gods  of 
Civil  Procedure,  and  such  payments  should  be  allowed  to  sueh  timtoei 
upon  their  next  accounting. 

Proceeding  for  the  judicial  settlement  of  the  accounts  of 
testamentary  trustees. 
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Parsons,  Closson  &  Mcllvaine,  for  petitioners;  J.  Campbell 
Thompson,  for  contestants;  Baymond  M.  Lowes,  special  guar- 
dian, etc ;  Bernard  J.  Tinney,  special  guardian  for  Elise  Wlall 
Ladew,  an  infant. 

Thohas^  S. — ^Af ter  having  procured  the  report  of  the  learned 
referee  who  tried  the  issues  in  this  proceeding  to  be  set  aside 
because  it  was  filed  too  late,  and  after  much  litigation  as  to 
how  the  new  trial  was  to  be  had,  the  special  guardian  objectant 
offered  in  evidence  the  record  as  made  before  the  referee,  and, 
this  being  received,  all  parties  rested.  I  agree  with  everything 
that  the  referee  has  stated  in  his  opinion,  and  I  adopt  that  opin- 
ion as  my  own.  The  payments  of  income  on  the  trust  funds 
to  the  general  guardian  of  the  infant,  pending  the  accounting 
and  before  the  making  of  the  former  decree,  required  no  bond, 
for  such  income  is  neither  a  ^'  legacy "  nor  a  ^^  distributive 
share"  (Matter  of  Tucker,  28  Misc.  Rep.  595),  and  the  pro- 
vision contained  in  the  decree  as  to  the  filing  of  a  bond  required 
by  section  2746,  Code  of  Civil  Procedure,  did  not  defeat  the 
right  of  the  accountants  to  just  credits  for  such  payments.  If 
an  objection  to  the  account  had  been  made  on  that  ground  hj 
the  special  guardian,  and  it  was  not  made  by  him,  such  objeo- 
tion  would  have  to  be  overruled. 

The  facts  set  forth  in  the  report  of  the  referee  will  be  in- 
cluded in  my  decision  and  the  separation  of  the  funds  of  the 
separate  trusts  will  be  made  as  recommended  by  him.  All  of 
the  objections  to  the  account  are  overruled.  The  accountants 
will  be  paid  costs  of  the  proceeding  out  of  the  estate;  no  costs 
will  be  awarded  to  the  special  guardian.  Tax  costs  and  settle 
decision  and  decree  on  notice. 

Decreed  accordingly. 
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Matter  of  the  Judicial  Settlement  of  the  Account  of  Proceed- 
ings of  Michael  Ntahat^  as  Executor  of  the  Last  Will  and 
Testament  of  Mikolaj  Ilkow,  Deceased. 

{8urrogate'8  Court,  Westckeater  County,  February,  1910.) 

CONSTTLB — AFPEABAJTOB  IK  UTIOATION  AFVBCmNQ  VGBSIQV  INTQESTS — SOB- 
JBCT6  OF  AUBTBIA-HUNGABY. 

The  Austria-Hungarian  consul  is  not  entitled  to  appear  for  minora, 
subjects  of  Austria-Hungary  and  legatees  under  a  will  duly  admitted 
to  probate  in  this  State,  in  a  proceeding  for  the  judicial  settlement  of 
the  executor's  account,  without  citation  having  been  served  upon  thenu 

Proceeding  upon  the  judicial  settlement  of  the  accounts  of 
an  executor. 

Arthur  J.  Bums,  for  executor ;  Arpad  A.  Eremer,  represent- 
ing consul-general  of  Austria-Hungary. 

Millard^  S. — The  testator  in,  this  case  died  in  the  city  of 
Yonkers^  March  30,  1907,  leaving  a  last  will  and  testament 
in  and  by  which  he  appointed  Michael  ITyahay,  of  Yonkers, 
as  executor.  The  will  was  admitted  to  probate  in  this  countj 
and  the  executor  qualified  and  a  year  and  upwards  has  elapsed 
since  letters  testamentary  were  issued  to  him.  He  has  filed 
an  accoimt  of  his  proceedings  and  a  petition  requesting  that  a 
citation  be  issued  to  all  persons  interested  in  the  estate  for  the 
judicial  settlement  of  said  account.  The  Austria-Hungarian 
consul,  represented  by  an  attorney,  objects  to  the  issuance  of 
citation  to  four  of  the  legatees  who  are  minors,  residing  In 
Austria-Hungary,  as  unnecessary  and  claims  that  he  is  entitled 
to  appear  for  them  and  receive  their  share  of  the  estate  with- 
out the  issuance  of  a  citation  directed  to  be  served  upon  them. 
I  have  carefully  examined  the  briefs  submitted  to  me  by  the 
respective  parties  and  am  thoroughly  convinced  that  practically^ 
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all  of  the  decisions  heretofore  made  apply  to  an  intestate's  es- 
tate and  not  to  one  where  a  will  has  been  duly  made  and  proven, 
nnder  which  an  executor  has  been  appointed  who  can  be  com- 
pelled to  account  and  who  should  be  entitled  to  a  discharge, 
made  as  is  usually  had  in  accordance  with  the  laws  of  this 
fitate.  The  claim  of  the  consul  is  based  upon  the  fact  that  the 
citizens  of  Austria-Hungary  are  entitled  to  all  the  benefits  and 
privileges  granted  to  the  most  favored  nation  under  any  of  the 
treaties  made  between  this  country  and  any  foreign  country  and 
claims  that  the  consul  under  such  conditions  is  entitled  to  ap- 
pear for  the  minors  who  are  citizens  of  Austria-Hungary.  I 
cannot  conceive  it  possible  that  greater  privileges  could  be 
granted  to  alien  infants  than  are  granted  to  our  own,  residing  in 
this  State ;  and  it  has  been  settled  beyond  all  question  that  even 
a  general  guardian  appointed  for  minor  infants  cannot  waive 
the  issuance  and  service  of  a  citation. 

I,  therefore,  can  see  no  possible  course  open  to  the  executor 
here  but  to  take  and  serve  in  the  usual  way  a  citation,  duly 
returnable  in  this  court  after  proper  service  of  the  same  has 
been  made. 

I  therefore  decide  that  citation  should  issue  directed  to  the 
parties  in  interest,  to  be  served  in  the  way  provided  by  law. 

Decreed  accordingly. 
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Alatter  of  the  Application  for  the  Appointment  of  a  Guardian 
of  the  Property  of  Spofford  F.  Wyckoff,  an  Infant. 

{Surroga4^9  Court,  Chemung  County,  March,  1910.) 

OUABDIA.1T  AlTD  WABD^— APFOIimiEIf  T,  qVAUWlCATLOV  Ain>  TSZTUBB  OF  GUABD- 
IAN — ^RlOHT  TO  AFPOINTMXNT— NOMnfATION  BT  IH7AirT;   MOTHB. 

Where,  upon  an  implication  by  a  male  infant,  nineteen  yean  of  age, 
for  the  appointment  of  a  guardian  of  his  property,. he  nominates  an- 
other person  than  his  mother,  and  the  mother  <^poees  the  appoint- 
ment of  the  ^nominee  and  prays  that  letters  be  issued  to  her,  and  it 
appears  that  the  infant's  motive  is  to  humiliate  his  mother  and  in- 
dicate his  independence  in  business  affairs,  and  the  mother's  motiTe  is 
to  demonstrate  to  her  son  her  maternal  rights  and  enforce  complete 
obedience  to  her  during  minority,  the  court  will  appoint  neither,  but 
will  select  a  trust  company. 

Application  for  appointment  of  a  gnardian. 

Jared  T.  l^ewman  and  Alex.  D.  Talck,  for  petitioner ;  Frank 
6.  Bentlej  and  Richard  H.  Thurston^  for  objector ;  G^rge  Ri. 
Hemingway,  special  guardian. 

MoCann^  S. — ^The  petitioner,  Spofford  F.  Wyckoff,  is  a  resi- 
dent of  the  State  of  Conneoticut  and  is  nineteen  yean  of  agei. 
He  has  made  a  petition  to  this  court  in  which  he  '^  prays  for  a 
decree  appointing  a  general  guardian  of  his  property  within  the 
State  of  New  York." 

The  petition  is  made  under  section  2822,  subdivision  1,  of  the 
Code  of  Civil  Procedure.  Petitioner  nominates  Ira  S.  Bower  of 
Hector,  Sohuyler  county,  as  such  guardian,  subject  to  the  ap- 
proval of  the  surrogate. 

The  petitioner's  father  is  dead.  A  citation  was  served  upon 
die  pother  of  the  petitioner,  she  also  being  a  resident  of  the 
State  of  Oonnecticut.  The  mother  has  filed  objections  to  the 
appointment  of  Ira  S.  Bower  and  has  asked  that  Ae  be 
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as  such  gaardian  inBtead  of  said  Bower.  The  only  property  in 
the  State  of  New  York  over  which  a  guardian  oould  have  «ny 
control  is  a  honae  and  lot  located  in  the  city  of  Elmira.  The 
petitioner,  Spofford  P.  Wyckoff,  asserts  his  right  to  nominate 
whomsoever  he  chooses  as  gaardian  and  takes  the  position  tiiat 
this  oonrt  has  no  authority  to  appoint  any  person  other  than  the 
one  nominated  by  him,  and  that  this  court  must  either  appoint 
as  his  guardian  Ira  S.  Bower  or  dismiss  the  proceeding.  There- 
fore, according  to  the  argument  presented  by  the  petitioner,  the 
only  questions  before  this  court  are : 

1.  Is  a  general  guardian  of  the  property  necessary,  and 

2.  Is  Ira  S.  Bower  a  proper  person  to  be  appointed  i 
Considerable  teetimony  has  been  introduced  on  both  sides: 

first,  to  show  that  Ira  S.  Bower  is  not  a  proper  person ;  and,  sec- 
ond, to  ehow  that  the  mother  of  Spofford  P.  Wyckoff  is  not  a 
proper  person. 

It  is  unnecessary  to  discuss  the  ability  of  either  of  these  per- 
sons to  act  as  guardian  of  the  property  of  the  petitioner.  The 
petitioner  is  nineteeen  and  one-half  years  old  and  the  guardian- 
ship can  only  extend  a  year  and  a  half.  There  is  nothing  to  care 
for  except  a  house  and  lot,  and  there  is  no  doubt,  in  my  opinion, 
that  either  Ira  S.  Bower  or  the  mother,  Anna  Mitchell,  is  comr 
petent  to  act,  eo  far  as  concerns  their  ability  to  manage  the  prop- 
'crty  in  question.  I  do  not  believe  that  it  is  for  the  best  interests 
of  the  infant  that  either  of  these  parties  should  act  as  the  guard- 
ian of  his  property.  It  appears  from  the  testimony  that  the  re- 
lations between  the  petitioner  and  his  mother  are  harmonious, 
generally  speaking,  except  in  miatters  pertaining  to  property. 
There  has  long  been  a  dispute  between  the  mother  and  the  son 
as  to  the  ownership  of  certain  property  of  which  the  father  of 
the  petitioner  was  possessed  and  which  property  is  claimed  by 
both  the  petitioner  and  his  mother.  These  property  matters 
have  given  rise  to  some  strained  relations  between  the  mother 
land  the  son.    On  the  other  hand,  it  is  submitted  that  Ira  S. 
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Bawer  is  not  a  proper  person  to  care  for  the  property,  because 
of  his  relationship  to  the  executor  under  the  will  by  which  the 
petitioner  came  into  poeeeesion  of  this  property  as  devisee,  and 
which  relationship  might  result  in  prejudicing  the  rights  of  the 
petitioner  for  reasons  which  it  is  not  necessary  to  discuss  here 
at  length.  In  rendering  my  opinion  in  this  matter  I  pass  over 
these  questions  with  the  simple  statement  that  I  believe  that  the 
son  nominates  Ira  S.  Bower  to  act  as  his  guardian  for  the  pur- 
pose of  indicating  to  his  mother  his  independence  of  her  in  busi- 
ness affairs  and  for  the  purpose  of  humiliating  her,  to  a  certain 
extent,  by  demonstrating  to  her  that,  through  this  court,  he  can 
procure  the  appointment  of  some  one  other  than  her  to  act  as  the 
guardian  of  his  property.  I  also  believe  that  the  apposition 
offered  by  the  mother  to  the  appointment  of  Ira  S.  Bower,  and 
the  request  that  she  be  appointed  the  general  guardian,  are  for 
the  purpose  of  demonstrating  to  the  son  her  maternal  rights  and 
thereby  pmving  to  him  that  he  must  be  absolutely  obedient  to 
her  in  all  matters  relating  to  his  person  or  property  until  he  shall 
arrive  at  the  age  of  twenty-one  years. 

If  this  were  an  application  for  the  appointment  of  a  guardian 
of  the  person,  a  different  view  might  be  taken  of  the  situation ; 
but,  inasmuch  as  the  only  guardianship  here  requested  is  that  of 
the  property,'  it  seems  to  m6  the  mother  should  not  be  appointed 
the  guardian  of  the  property,  when  there  is  already  a  contro* 
versy  between  the  mother  and  the  son  over  the  settlement  of  the 
estate  of  the  petitioner's  father,  the  deceased  husband  of  Mrs. 
Anna  'Mitchell.  To  put  her  in  the  position  of  guardian  of  the 
property  whi<ji  the  son  has  acquired  from  another  source  would 
only  tend  to  aggravate  the  feeling  which  now  exists  between  the 
mother  and  the  son.  To  gratify  the  wishes  of  the  petitioner  by 
the  appointment  of  Ira  8.  Bower  would  only  result  in  the  same 
manner  and,  while  perhaps  it  is  not  the  province  of  this  court  to 
take  into  consideration  the  effect  that  this  appointment  would 
have  upon  the  peiBonal  attitude  of  the  mother  and  son  toward 
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each  other,  neyertheleeB  this  decision  is  based  largielj  upon  that 
proposition. 

Authorities  have  been  presented  to  show  that  in  certain  case& 
parties  other  than  the  parents  may  be  appointed  guardians.. 
There  seems  no  doubt  of  this  legal  pioposition.  The  only  legal 
proposition  about  which  there  seems  to  be  any  question  in  this 
case  is  the  one  which  is  raised  by  the  petitioner  with  reference 
to  which  the  attorney  for  Mis.  Mitchell  says,  '^  This  question  is- 
not  free  from  doubt."  The  proposition  is  this :  If  the  surrogate 
is  of  the  opinion  that  Ira  S.  Bower  should  not  be  appointed^ 
has  he  the  jurisdiction  to  appoint  the  mother  or  any  third  per- 
son? 

The  language  of  the  Code  requires  that  a  petitioner  over  four- 
teen years  of  age  must  nominate  a  guardian,  but  I  do  not  be- 
lieve that  the  court  to  which  the  petition  is  made  is  bound  to 
appoint  the  person  so  nominated.  I  believe  that  the  petitioner^ 
when  he  prayed  ^'  for  a  decree  appointing  a  general  guardian  of 
his  property  within  the  State  of  New  York/'  submitted  that 
property,  by  his  own  act,  to  the  jurisdiction  of  the  court,  an<i 
that  the  court  has  the  right  to  appoint  the  person  nominated,  or 
any  other  person  who  may  to  the  court  seem  a  proper  party  to 
ad 

This  question  does  not  seem  to  have  been  squarely  decided  in 
any  case  which  has  been  submitted  to  me  upon  the  briefs  of  the 
opposing  parties.  I  have  read  the  provisions  of  the  Code  of  Civil 
Procedure  with  reference  to  the  appointment  of  a  general  guard* 
ian,  especially  the  provisions  of  section  2826,  which  says:  '^A 
gnardian,  appointed  upon  the  application  of  an  infant  of  the  age 
of  fourteen  years  or  upwards,  as  prescribed  in  this  article,  must 
be  nominated  by  the  infant,  subject  to  the  approval  of  the  surro- 
gate.'' I  have  also  read  rule  fifty-three  of  the  Bules  of  Practice 
and  the  various  cases  cited  upon  the  brief  of  counsel,  to  wit: 
Ledwith  v.  Ledwith,  1  Dem.  154 ;  Matter  of  Barre,  6  Bedf •  64  ; 
Johnson  v.  Borden,  4  Dem.  36 ;  Matter  of  Tully,  64  Misc.  Bep* 
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184 ;  Matter  of  Vandewater,  115  K  Y.  669 ;  Matter  of  Buckler, 
96  App.  Diy.  397;  and^  also,  the  referenoeB  to  the  three  works 
of  Jessup^  Bedfield  and  Heaton,  respectively,  where  these  matr 
ters  are  disctiflBed.  After  a  caieful  reading  of  the  caseB  and  text- 
book references  above  cited,  I  am  satisfied  that  the  Legislature 
did  not  intend  that  an  infant  over  the  age  of  fourteen  years 
should  have  the  power  to  absolutely  prevent  the  court  from  ap- 
pointing a  guardian  to  care  for  his  properly  by  nominating  as  a 
guardian  some  person  who  such  infant  knew  would  not  be  ac- 
ceptable to  the  court.  A  series  of  nominations  of  objectionable 
parties  could  be  made  by  the  infant;  and,  if  the  court  had  no 
power  over  the  subject-matter  other  than  to  appoint  the  person, 
nominated  or  to  dismiss  the  proceeding,  the  property  of  the  in.* 
f ant  might  eventually  be  wasted,  simply  because  such  infant 
might  not  be  willing  to  submit  to  the  appointment  of  some  per- 
son other  than  the  one  whom  he  personally  desired. 

In  the  case  of  Ledwith  v.  Ledwith,  1  Dem.  156,  it  is  said : 
'*  I  certainly  shall  not  hold  that  an  infant  of  fourteen  years  has 
this  plenary  authority  to  emancipate  himself  at  pleasure  from 
parental  control,  unless  the  language  of  the  law  forbids  me 
to  give  it  other  interpretation,  and  such  is  by  no  means  the 
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It  might  be  said  with  equal  force  that  the  court  should  not 
hold  "  that  an  infant  of  fourteen  years  has  this  plenary  power  to 
emancipate  his  property  at  pleasure  from  tibe  control  of  the 
court."  Such  emancipation  certainly  might  be  the  result  in  case 
an  infant  should  desire  to  embarrass  the  court  by  a  series  of  ob- 
jectionable nominations. 

The  real  issue  in  this  proceeding  is,  who,  if  any  one,  should 
be  appointed  general  guardian  of  the  property  of  the  petitioner. 
But  behind  this  issue  there  exists  another,  which  is  the  strife 
between  the  mother  and  the  son  to  see  who  can  be  victorious  in 
dictating  this  appointment. 

I  do  not  believe  it  is  for  the  best  interests  of  either  mother  or 
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6on  that  this  court  should  lend  its  etncouragement  to  the  exteat 
of  being  a  factor  in  permitting  either  the  mother  or  the  son  ''  to 
win  a  victory  over  the  other." 

An  order  may  be  prepared  appointing  the  Ohemung  Canal 
Trust  Company  as  guardian  of  the  property  of  Spofford  F. 
Wyckoff  within  the  State  of  New  TorL 

Decreed  accordingly. 


Matter  of  Proving  the  Last  Will  and  Testament  of  Jennie  Liv- 
ingston Wai^keb,  Deceased. 

{8wrrogai€^9  Court,  Rockland  County,  March,  1910. 

WnXB— TbX   nSTAMSNTABT  IN8TB171CSNT   OB   ACT — ^EXECUTION   OF   WlUr— 

.  EmxENOB  or  bxxoution — Suiucikziot  or  kvidkncb— Tbstimont  of 

817B8GBIBINO  WTTZTEBS. 

Where  a  will  is  followed  hy  a  full  and  explicit  attestation  clause  and 
the  signatares  of  the  testatrix  and  the  witnesses  are  tubscribed  in  the 
proper  plaoe,  and,  upon  the  proceedings  for  probate,  a  subscribing  wit- 
nesa  testifies  that  the  testatrix  at  the  time  of  its  execution  neither 
declared  the  instrument  to  be  her  will  nor  requested  the  witnesses  to 
sign  as  such,  but  it  is  apparent  his  memory  was  uncertain  and  un- 
reliable, and  nineteen  years  have  elapsed  since  the  execution  of  the  will, 
and  it  was  drawn  by  the  husband  of  the  decedent,  an  attorney  of  forty 
years'  experience,  who  knew  the  statutory  requirements  and  appended 
the  attestation  clause  and  was  present  and  superintended  the  execu- 
tion, and  there  is  no  evidence  of  fraud  or  undue  influence,  the  instru- 
ment will  be  admitted  to  probate. 

See  73  Misc.  164. 

Proceeding  upon  the  probate  of  a  will. 

Benjamin  Levison  ((Ahram  A.  Demarest,  of  counsel),  for  pro- 
ponent; Howe,  Smith  &  Howe,  for  contestants. 

MoCAiriiET,  S. — There  is  offered  for  probate  in  this  proceed- 
ing a  written  instrument  which  bears  date  l^Iarch  12,  1890,  and 
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purports  to  be  the  laat  will  and  teetament  of  Jennie  Livingaton 
Walker,  deceased. 

The  decedent  died  January  7,  1909,  and  i»  survived  by  her 
husband,  the  petitioner,  a  son  and  two  daughters.  The  instru- 
ment, which  is  in  all  respects  in  the  form  of  a  will,  was  written 
by  the  decedent's  husband,  and  he  is  named  as  the  executor 
thereof  and  sole  beneficiary  thereunder.  The  son  and  daughters 
have  filed  an  answer  to  the  petition  wherein  they  object  to  the 
probate  upon  three  grounds,  namely:  (1)  that  the  instrument 
offered  for  probate  is  not  the  last  wiU  and  testament  of  the  dece- 
dent and  that  the  execution  thereof  was  not  her  free,  uncon- 
strained or  voluntary  act;  (2)  that  the  instrument  was  not  sub* 
scribed,  published  and  attested  as  and  for  her  last  will  and  testa- 
ment in  conformity  with  the  statute  in  such  case  made  and  pro- 
vided ;  and  (3)  that  the  instrument  is  invalid  as  a  last  will  and 
testament  and  is  illegal  and  void. 

The  instrument  contains  the  usual  attestation  clause,  whick 
states  that,  upon  its  execution  all  the  statutory  formalities  were 
observed  with  respect  to  the  execution  of  wills. 

It  was  subscribed  by  the  decedent  in  the  presence  of  two  at- 
testing witnesses  who^  at  the  same  time,  in  her  presence  and  in 
the  presence  of  each  other,  subscribed  their  names  as  witnesses^ 
These  facts  were  proven  by  the  testimony  of  the  subscribing 
witness  who  survived  the  decedent  and  are  undisputed.  The 
decedent's  signature  was  written  at  the  end  of  the  instrument;, 
then  followed  the  attestation  clause,  and  the  signatures  of  die 
subscribing  witnesses,  to  which  were  added  their  respective 
places  of  residence. 

The  instrument  was  executed  on  the  day  it  bears  date  at  the 
decedent's  home  in  New  York  city.  William  H.  Spencer,  one  of 
the  subscribing  witnesses,  died  prior  to  the  decedent's  death ;  but 
the  surviving  witness,  George  A.  Sturtevant,  was  produced  by 
the  proponent  and  his  examination  and  testimony  were  taken 
upon  the  hearing.     The  proponent  also  produced  proof  of  the 
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handwriting  of  the  decedent  and  of  the  deceased  subscribing  wit- 
ness. The  contestants  produced  no  witnesses,  but  rest  their  case 
upon  the  facts  adduced  upon  the  examination  of  the  surviving 
witness.  There  are,  in  reality,  but  two  objections  upon  which 
the  contestants  rely,  namely :  first,  that  the  decedent  did  not,  at 
the  time  of  its  execution,  declare  the  instrument  to  be  her  last 
will  and  testament;  and  second,  that  she  did  not  request  the  two 
attesting  witnesses  to  sign  it  as  such. 

The  witness  Sturtevant  testified,  among  other  things,  that  the 
instrument  was  executed  in  the  evening  in  the  dining-room  of 
the  decedent's  home ;  that  he  was  requested  to  witness  the  dece- 
dent's signature  by  her  husband,  as  was  also  Mr.  Spencer,  as  he 
supposed ;  and  that  she  said  nothing  at  all  to  him  or  in  his  pres- 
ence at  the  time  of  the  execution  of  the  instrument.  He  also 
testified  that  the  attestation  clause  was  not  read  to  or  by  him ; 
that  he  did  not  know  and  that  the  decedent  gave  no  intimation 
of  what  the  instrument  was,  and  that  she  did  not  suggest,  or  in 
anywise  manifest  a  wish,  that  he  sign  it  as  a  witness. 

He  never  saw  the  instrument  after  its  execution  until  shortly 
before  it  was  offered  for  probate,  when  it  was  exhibited  to  him 
by  the  decedent's  husband.  The  witness  called  frequently  at  the 
decedent's  home  and  was  on  terms  of  intimacy  with  her  family. 
He  became  indebted  to  the  decedent's  husband  in  a  considerable 
amount  about  the  time  of  or  shortly  before  the  execution  of  the 
iixstrument  This  indebtedness  was  never  paid ;  and  some  time 
after  the  execution  of  the  instrument  his  visits  at  the  decedent's 
home  ceased,  and  the  intimate  relations  which  had  theretofore 
existed  were  terminated. 

The  witness,  having  testified,  in  substance,  that  there  was  no 
publication  of  the  will  and  that  he  and  Spencer  had  attested  its 
'execution  without  being  requested  to  do  so  by  the  decedent,  was 
examined  rigidly  and  at  length  with  respect  to  various  other 
matters  having  some  relation  to  the  execution  of  the  instrument, 
jand  it  was  made  apparent  that  ius  memory  was  not  to  be  relied 
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upon  and  trusted*  For  example,  he  did  not  remember  in  wliat 
part  of  the  house  he  was,  nor  in  whose  company  he  was  req[aested 
by  the  decedent's  husband  to  go  to  the  dining-rocMn  to  witness 
her  signature ;  he  did  not  remember  whether  the  decedent  was 
seated  at  the  table  or  standing  when  she  signed  her  name  to  the 
instrument;  he  did  not  remember  why  he  added  to  his  signature 
his  place  of  residence  and  thereby  fulfilled  a  statutory  require- 
ment, nor  did  he  remember  who  took  possession  of  the  instru- 
ment after  its  execution  or  what  disposition  was  made  of  it 
These  are  but  a  few  of  many  instances  wherein  his  memory 
failed  hinu  The  following  brief  quotation  from  the  examina- 
tion of  the  witness  will  show  how  uncertain  and  unreliable  his 
memoiy  of  the  transaction  was : 

^*  Q.  I  want  to  know  not  what  took  place  in  the  hall ;  I  want 
to  know  what  took  place  in  the  way  of  conversation  in  the  dining- 
room  between  you  and  Mr.  Walker,  or  any  other  persons  that 
were  in  that  dining-room  while  you  were  there?  A.  I  do  not 
recall  any  conversation  at  all,  sir.  Q.  None  at  all?  A.  No* 
Q.  You  mean  to  say  by  that  that  none  did  take  place,  or  you  do 
not  recollect  ?  A.  I  don't  recollect  what  the  conversation  was. 
Q.  You  do  not  state  there  was  no  conversation,  do  you  ?  A.  No, 
I  do  not  state  that  Q.  And,  if  there  was  a  conversation,  you 
want  the  court  to  understand  that  you  do  not  remember  what  it 
was ;  is  that  true  ?  A.  No.  Q.  Is  that  true  ?  A«  In  a  measure 
it  is  true.  Q.  Because  whatever  converbation  was  had  in  that 
dining-room  after  you  entered  it  between  any  of  the  persons 
that  were  therein  your  company  is  ^itirely  a  blank  and  has 
passed  from  your  memory ;  is  that  true  ?  A.  Yes.  Q.  And  you 
cannot  recollect  any  of  the  conversation  at  all  ?  A.  I  said  so. 
Q.  Then  all  you  say  and  all  you  remember  as  to  what  took  place 
in  that  dining-room,  as  far  as  your  recollection  aids  you  at  the 
present  time,  are  the  acts  that  were  performed  by  the  various 
parties  ?  A.  Yes."  By  the  Surrogate :  "  Q.  What  I  want  to 
know,  Mr.  Sturtevant,  is  this :  may  it  or  may  it  not  have  been 
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posflible  for  things  to  have  traiurpired  there  at  the  time  of  the 
execution  of  the  will  as  to  which  your  memoiy  would  fail  to 
serve  you,  a  period  of  nineteen  years  having  elapsed  mean- 
while I  A.  Oh,  there  may  have  been,  but  the  things  that  appeal 
to  me  I  remember;  the  things  that  have  a  vital  interest  to  me; 
those  are  the  things  that  I  have  thought  of  and  recall." 

The  evidence  of  the  witness  is  to  some  extent  contradictory^ 
and  is  uncertain  and  imsatisf actory ;  and;  after  a  careful  con- 
sideration of  it,  having  in  mind  the  long  period  of  time,  namely, 
nineteen  years,  that  has  elapsed  since  the  transaction  to  which 
it  relates  occurred,  I  am  led  to  the  conclusion  that  his  statement 
that  there  was  no  publication  of  the  will  cannot  be  relied  upon, 
and  I  am  unwilling  to  accept  it  as  true. 

There  are  several  facts  which  tend  to  show  that  there  was  a 
proper  execution  of  the  will.  It  was  drawn  by  the  decedent's 
husband,  an  attorney  of  some  forty  years'  experience,  who  knew 
what  the  statutory  requirements  were,  and  who  had  appended 
to  the  will  an  attestation  clause  that  was  full  and  explicit.  He 
was  present  when  the  will  was  executed  and  superintended  its 
execution.  These  facts  afford  a  strong  presumption  that  the 
statutory  requirements  were  complied  with.  There  is  no  evi- 
dence of  fraud  or  undue  influence.  iMy  conclusion,  upon  all  the 
evidence,  is  that  the  will  was  published  and  attested  as  required 
by  law ;  and  that  the  witness  Sturtevant  has  forgotten  or  errs  in 
his  recollection  of  the  occurrence. 

The  statute  (Code  Civ.  Proc.,  §  2620)  provides  that  "  If  all 
the  subscribing  witnesss  to  a  written  will  are,  or  if  a  subscribing 
witness,  whose  testimony  is  required,  is  dead,  *  *  *  or  if 
such  a  subscribing  witness  has  forgotten  the  occurrence,  or  tes- 
tifies against  the  execution  of  the  will ;  the  will  may,  neverthe- 
less, be  established,  upon  proof  of  the  handwriting  of  the  testa- 
tor, and  of  the  subscribing  witnesses,  and  also  of  such  other 
circumstances  as  would  be  sufficient  to  prove  the  will  upon  the 
trial  of  an  action." 
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This  section  received  a  practical  canstructioii  in  Brown  y« 
Clark,  77  K  Y.  369;  Matter  of  Pepoon,  91  id.  256;  and  Mat- 
ter of  Oottrell,  95  id.  329,  where  it  was  held  to  mean,  in  accord- 
ance with  prior  decisions  cited,  that  the  proof  of  circtimstances 
^bearing  upon  the  question  of  the  authenticity  of  the  will  in  con- 
nection with  a  regular  attestation  clause  was,  if  sufficient  to 
satisfy  the  court  of  its  genuineness,  all  that  was  required  to  sus- 
tain the  probate  of  a  will.  It  was  accordingly  held  in  the  Cotr 
trell  case  that  a  will  may  be  admitted  to  probate  against  the 
positive  testimony  of  both  the  attesting  witnesses  that  they  were 
not  present  when  it  was  executed  and  did  not  sign  as  witnesses, 
if  the  genuineness  of  their  signatures  to  the  attestation  clause 
and  of  the  testator  to  the  will  is  proved  by  other  evidence ;  and, 
also,  that  it  is  always  considered  to  afford  a  strong  presumption 
of  a  compliance  with  the  requirements  of  the  statute  in  relation 
to  the  execution  of  wills,  that  they  had  been  conducted  under  the 
supervision  of  experienced  persons. 

The  precise  force  which  should  be  accorded  to  a  full  attesta- 
tion clause,  regularly  authenticated,  is  not  very  clearly  defined 
in  the  cases;  but  they  all  agree  in  the  conclusion  that  it  is  en- 
titled to  great  weight  in  the  determination  of  the  fact  involved. 
Orser  v.  Orser,  24  K  T.  55 ;  Matter  of  Hesdra,  119  id.  616 ; 
Matter  of  Kane,  20  N.  Y.  Supp.  128. 

It  has  been  held  that  mere  want  of  recollection  on  the  part  of 
the  witnesses  will  not  invalidate  the  instrument^  and  the  courts^ 
in  establishing  the  wills  propounded,  have  done  so  upon  the 
ground  that  they  were  satisfied  from  the  circumstances  proved 
that  the  wills  were  duly  executed  and  that  the  witnesses  had  for- 
gotten, thus  relieving  the  parties  interested  against  the  infirmi* 
ties  of  humanity  and  the  uncertainty  of  humAn  recoUeeti<Hi* 
Lewis  V.  Lewis,  11  N.  Y.  220. 

In  the  case  of  Woolley  v.  Woolley,  96  N.  Y.  2«1,  cited  by  the 
learned  counsel  for  the  contestants,  the  court,  in  commoitiBg 
upon  the  evidence  on  which  probate  had  been  denied,  drew  a 
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Very  clear  distinction  between  a  will  executed  witliin  a  recent 
period  before  it  was  offered  for  probate  and  one  offered  for  pro- 
bate a  long  time  after  its  execution.  On  page  234^  the  court 
observes:  "  This  evidence  was  given  within  about  a  year  after 
the  alleged  codicil  was  executed,  and  hence  the  case  is  not  to  be 
treated  like  one  where  an  attempt  is  made  to  prove  a  will  after 
the  lapse  of  a  long  time,  when  witnesses  may  not  be  able  to  tes- 
tify fully  to  the  statutory  requirements  from  a  failure  of  mem- 

I  ory.     In  such  case  a  regular  and  full  attestation  clause,  with 

very  slight  proof  or  confirmatory  circumstances  may  be  held 
BuflScient." 

In  Matter  of  Sizer,  129  App.  Div.  7,  recently  decided,  and 
a£Gbrmed  on  appeal  by  the  Court  of  Appeals,  without  opinion 
(196 -N.  Y.  528),  the  will  was  offered  for  probate  upward  of 
•eight  years  after  its  execution.  There  were  three  attesting  wit- 
nesses, two  of  whom  testified  that  they  had  no  recollection  of 
signing  the  will,  or  of  being  asked  to,  or  of  anything  connected 

I  with  it,  but  acknowledged  their  signatures  to  be  genuine.    The 

witness  who  signed  last  (the  third  witness)  testified  that  he  did 

I  not  know  what  the  paper  was,  and  that  the  testator  did  not  say. 

I  The  will  contained  a  full  attestation  clause.    The  court,  in  com- 

I  menting  upon  the  evidence  upon  which  the  will  was  admitted  to 

probate,  at  page  9,  says :  '^  In  the  present  case,  therefore,  the 
surrogate  was  permitted,  the  recollection  of  the  subscribing  wit- 
nesses failing,  to  resort  to  such  other  evidence  as  is  receivable 
in  an  action.    He  had  before  him  a  full  attestation  clause  and 

I 

proof  of  the  signatures  of  the  testator  and  the  subscribing  wit- 
nesses. Was  this  alone  evidence  of  the  execution  of  the  will 
with  the  formalities  required  by  law  f  It  was.  There  is  no  re- 
quirement of  an  attestation  clause,  but  it  is  nevertheless  recog- 
nized as  evidence  by  the  courts,  and  received,  when  necessary, 
and,  after  proof  of  the  signatures  of  the  testator  and  the  sub- 
scribing witnesses,  as  prima  facie  evidence  of  the  facts  certified 
By  it    On  examining  the  cases  in  this  State,  it  will  be  found 

28 
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that  many  of  them  say  that  the  attestation  clause,  with  proof  of 
the  signatures  of  the  testator  and  the  witnesses,  ^  and  other  facta 
and  circumstances '  proved  in  the  particular  case,  sufficed  for 
the  probate  of  the  will;  but  from  this,  the  negative,  that  sucb 
clause  and  proof  of  signatures  alone  would  not  have  made  out  a 
prima  facie  case,  and  upheld  the  probate,  must  not  be  drawn. 
*  *  *  Though  the  cases  are  few  in  this  State  where  the  court 
was  called  upon  to  say,  and  did  say,  that  the  attestation  clause^ 
with  proof  of  the  signatures  was  alone  evidence  of  formal  exe- 
cution, or  made  out  a  prima  facie  case,  an  analysis  of  aU  the 
cases  in  this  State  will  show  that  rule  to  be  generally  recognized  ; 
<and  there  is  abundance  of  authority  for  it  elsewhere,  in  England 
and  in  our  States."  See,  also,  cases  cited  on  page  10 ;  Matter  of 
Abel,  63  Misc.  Rep.  169. 

With  respect  to  the  publication  of  a  will,  it  has  been  held  that 
no  particular  form  of  words  is  required;  a  substantial  com- 
pliance with  the  requirements  of  the  statute  as  to  execution  and 
attestation  is  sufficient.  Lane  v.  Lane,  95  N.  T.  494 ;  Matter  of 
Beckett,  103  id.  167 ;  Matter  of  Hunt,  110  id.  278. 

Will  admitted  to  probate.  Formal  findings  may  be  presented 
with  the  decree. 

Probate  decreed. 


NOTE  ON  THE  ATTESTATION  CLAUSE. 

Its  purpoee  is  to  preserve  in  pennanent  form  a  mmnorandum  of  the  sal- 
ient facts  attendant  upon  the  execution  of  the  will,  in  order  that  the  facts 
may  still  be  proved,  though  the  witnesses  be  dead  or  their  memory  be  de- 
fective at  the  time  the  will  is  offered  for  probate.  Matter  of  DeHart,  67 
Hisc.  13. 

It  is  prima  facie  evidenoe  of  the  facts  therein  stated.  Walsh  y.  Walsh,. 
4  Bedf.  8urr.  286. 

Its  use  is  not,  however,  necessary  to  the  valid  OLecution  of  the  wilL  la 
re  Phillips,  98  N.  Y.  267. 

It  is  part  of  the  will,  if  the  subscription  follows  the  attestation  clause, 
and  such  a  subscription  is  held  to  be  ''  at  the  end  of  the  will.*'  Younger 
T.  Dnffie,  94  N.  Y.  635. 
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Held  no  part  oi  tlie  exeeation  of  the  will,  and  that  its  form  is  not  es- 
sential. As  a  memorandum  of  facta  then  transpiring,  it  is  very  nsefnl,  and 
on  the  death  of  the  witnesses,  it  may  be  prima  facie  oTidenoe  that  the  for- 
malities which  it  recited  were  enacted,  but  it  is  not  indispensable.  Jack- 
son v.  Jackson,  39  N.  T.  163. 

Taken  together  with  proof  of  the  signatures  of  the  testator  and  the  sub- 
scribing witnesses,  it  is  prima  facio  evidence  of  due  execution  and  sufficient 
for  probate  until  overcome  by  opposing  eviidence.  Matter  of  Siser,  120  App. 
Div.  7. 

It  is  no  tenable  ground  of  objection  to  the  validity  of  a  will  that  the  attes- 
tation clause  omits  to  state  that  the  will  was  signed  by  the  subscriber  as 
a  witness  at  the  request  of  the  testator.  In  re  Crittenden,  Myr.  Prob. 
(Cal.)  50. 

No  harm  is  done  by  the  incorporation  of  some  of  the  words  of  the  attes- 
tation clause  in  the  will  proper.    Matter  of  DeHart,  67  Misc.  13. 

A  proper  attestation  clause  which  is  not  read  to  or  by  the  testator  will 
not  supply  defects  in  the  publication  of  the  will.  Remsen  v.  Brinkerhoff, 
26  Wend.  85. 

The  fact  that  the  attestation  clause  is  defective,  erroneous  or  incom- 
plete in  its  recitals  of  the  facts  which  are  necessary  to  the  due  execution 
of  the  will,  is  no  valid  objection  to  the  wUl,  if  it  can  be  estahlished  that 
the  necessary  formalities  were  in  fact  observed.  Matter  of  Gomell,  89 
App.  Div.  412. 

Omission  from  the  attestation  clause  of  a  statement  that  the  witnesses 
signed  in  the  presence  of  testator  is  no  valid  ground  of  objection  to  the 
validity  of  the  will.    Fatheree  v.  Lawrence,  33  Miss.  585. 

Nor  is  the  omission  of  a  statement  that  the  testator  was  of  sound  mind 
and  memory.    Murphy  v.  Murphy,  24  Mo.  526. 
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Matter  of  the  Will  of  Mabt  A.  DbHabt^  Deceased. 

(8urrogat€^9  Oowrt,  Tompkina  County,  March,  1910.) 

Wills* — ^Thb  TE&cAMmirrAXT  nrBmtncBNT  ob  actf— Bbquistrs,  iobm  Air» 
TAusam — SiGKATUBB  AT  END  ov  wnx:  ExBounoif  or  wnxr— SviDBirOB 
or  Ezxounoir— PuBUCATioir;  Reqttbst. 

Where  a  testatrix  writes  her  name  in  a  blank  space  left  for  that 
purpose  in  the  body  of  the  attestation  clause  immediately  f<^owing 
her  holographic  will,  she  has  subscribed  the  will  at  the  end  thereof 
within  the  meaning  of  the  statute. 

And  where,  having  produced  the  instrument  in  question  before  the 
subscribing  witnesses,  the  testatrix  converses  with  them  about  it  in 
such  a  manner  as  to  indicate  clearly  the  nature  of  the  instrument^ 
and,  after  signing  herself  in  the  presence  of  the  witnesses,  hands  the 
pen  to  one  of  them  who  signs  the  attestation  clause  and  then  hands 
the  pen  to  the  other  who  thereupon  signs  his  name  in  like  manner,  a 
snlBoient  publioatiott  of  the  will  and  request  to  the  witnesses  to  sign 
as  such  is  shown. 

Proceedings  on  the  contested  probate  of  a  will. 

R.  Horton  (M.  'N.  Tompkins^  of  ooonsel),  for  petitioners; 
George  F.  Slocum,  for  Nellie  Albright  and  Grant  Lawrence; 
Scott  W.  Crane,  for  Arthur  Lawrence  et  al. ;  Hugh  W.  Darrin, 
special  guardian,  for  Alice  Lawrence,  an  infant;  E.  H.  Bo0t- 
wick,  special  guardian,  for  Lewis  Lawrence,  an  incompetent. 

SwEETLAND,  S. — This  is  a  proceeding  for  the  probate  of  the 
will  of  Mary  A.  DeHart.  The  will  produced  is  holographic, 
with  a  holographic  'attestation  clause,  written  on  one  page  of 
foolscap  paper,  being  entirely  in  the  handwriting  of  the  testatrix 
except  the  names  and  residences  of  the  attesting  witnesses.  The 
will,  so  far  as  is  material  for  the  consideration  of  this  case, 
commencing  two  sentences  above  the  signature,  reads  as  follows: 

*  See  Note  on  Holographic  Wills,  I,  138L  ,        '  * 
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'^Likewise  I  make^  oonstitate  and  appoint  said  Alzina  M. 
Straight  to  be  sole  ezecntriz  of  thiB  my  last  will  and  teetament. 
The  above  written  instrument  was  subscribed  by 
3CABT  A.  DBHABT^  KABCH  IOth  In  the  year  of  (mr  Lord  nineteen 
himdred  and  eight  and  Mary  A.  DeHart  acknowledged  to  each 
of  ns  that  this  instrument  so  subscribed  to  be  her  last  will  and 
testament  and  we  at  her  request  have  signed  our  names  as  wit- 
nesses and  written  opposite  our  names  our  respective  places  of 
residence. 

"  Darwin  Eumsey,  residing  at  Enfield,  Tompkins  Co.,  N.  Y. 

^^  Samuel  J.  Bumsey,  residing  at  Newfield,  Tompkins  Co., 

(The  signature  and  date  written  in  the  presence  of  the  attesir 
ing  witnesses  are  indicated  by  large  lype.) 

The  will  IS  contested  by  heirs  of  the  decedent  on  the  ground 
that  it  is  not  executed  as  provided  by  1^6  statutes  of  the  State 
of  "New  York.  They  insist  that  the  will  was  not  signed  at  the 
end  by  the  testatrix,  and  that  publication  thereof  is  defective. 
There  is  no  claim  that  the  testatrix  was  not  competent  to  make 
a  will,  and  there  is  no  suggestion  of  fraud  or  undue  influence* 

The  testimony  of  the  subscribing  witnesses  fully  established 
the  due  publication  of  the  will,  providing  their  testimony  is 
true. 

Darwin  Eumsey,  one  of  the  subscribing  witnesses,  a  neighbor 
of  the  testatrix,  had  known  her  for  years.  He  has  been  justice 
of  the  peace,  is  a  farmer,  and  has  made  his  will,  and  has  had 
some  other  experience  in  the  preparation  of  wills.  The  day  the 
will  was  executed,  the  testatrix  telephoned  him  to  come  to  her 
residence  and  to  bring  some  one  with  him.  In  respoilse  to  that 
call,  he  went  to  the  residence  of  the  testatrix,  taking  with  him 
his  son,  Samuel  Rumsey.  Their  testimony  is  clear  and  positive. 
They  testified  that,  after  tbey  had  reached  the  home  of  the  testa- 
trix, she  said  she  had  made  her  will  and  wished  them  to  sign  it 
ps  witnesses ;  she  then  went  to  a  bureau  in  the  same  room  and 
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brought  out  the  will^  placed  it  on  the  table^  saying  she  had  writ- 
ten it  herself,  and  that  it  was  just  as  she  wanted  it;  that  she 
could  do  it  just  as  well  as  any  one  else;  that  her  mother  had 
written  her  own  will,  and  that  she,  the  testatrix,  had  copied 
from  her  mother's  wilL  On  the  sixth  line  from  the  bottom  was 
a  blank  space  extending  from  the  right  side  three-fourtJis  across 
the  page*  On  this  blank  line  she  wrote  her  name,  ^*  Mary  A. 
DeHart,"  and  after  it  the  words  "  March  l(Hh,"  the  date  of  exe- 
cution ;  those  words  nearly  filling  the  blank  space,  being  written 
somewhat  coarser  than  the  other  part  of  the  will.  She  then 
handed  the  pen  to  the  elder  Eumsey,  who  then  and  there  wrote 
his  name  and  address  on  the  will  at  the  end  of  the  attestation 
clause ;  and  he  in  turn  handed  the  pen  to  his  son,  Samuel,  who 
thereupon  wrote  his  name  and  address  on  the  line  immediately 
under  his  father's.  Both  witnesses  saw  her  sign  the  will  and 
they  signed  as  witnesses  in  her  presence  and  in  the  presence  of 
each  other,  all  using  the  same  pen  and  ink  from  the  same  bottle. 
The  subscribing  witnesses  are  intelligent  persons,  of  good  stand- 
ing. 

The  statute  provides :  ^^A  will  shall  be  subscribed  by  the  tes- 
tator at  the  end  of  the  will."  This  requirement  is  an  essential, 
but  it  is  to  be  construed  liberally  in  favor  of  the  will  and  no 
rules  of  construction  should  extend  beyond  the  requirement  of 
the  statute.    Hoysradt  v.  £ingman,  22  N.  Y.  372. 

The  reason  for  requiring  the  signature  of  the  testator  to  be  at 
the  end  of  the  will  is  for  the  purpose  of  avoiding  additions  to  the 
will  after  its  execution.  The  law  does  not  require  any  particu- 
lar form  for  the  wording  of  a  will,  and  it  is  very  usual  to  find 
words  and  phrases  in  a  will  other  than  disposing  words.  It  is 
not  unusual  to  find  words  of  advice  and  direction  in  a  will,  as 
well  as  requests.  A  will  may  be  valid  without  making  any  dis- 
position of  property ;  as,  for  example,  where  «  will  merely  ap- 
points an  executor.  It  is  a  rule  of  veiy  general  application  Aat 
surplus  words  in  a  document  do  not  vitiate  it;  so,  in  the  will 
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tinder  consideration^  some  of  the  words  of  the  attestation  clause 
are  incorporated  in  the  will,  and  that  is  in  no  sense  harmful. 
The  attestation  clause  is  no  necessary  part  of  the  will.  Jackson 
w.  Jackson,  39  N.  Y.  1^6.  A  regular  attestation  clause  is  useful 
as  a  memorandum  of  the  essentials  that  occurred  at  the  time  of 
the  execution  of  the  will  and  as  an  aid  to  the  memory  of  the  wit- 
nesses, and  is  especially  yaluable  in  case  of  the  death  of  the  sub- 
.scribing  witnesses.  It  is  not  essential  to  the  Talidity  of  a  wilL 
The  form  of  the  attestation  clause  is  not  material. 

In  considering  this  case,  we  find  that  an  almost  similar  ques- 
tion has  been  before  the  courts  on  other  occasions.  In  the  case 
of  Younger  v.  Duffie,  94  N.  Y.  535,  the  testator  signed  at  the 
«nd  of  the  attestation  clause  and  after  his  signature  came  that 
kA  the  subscribing  witnesses,  which  was  held  a  substantial  com- 
pliance with  the  statute,  and  that  the  signature  was  at  the  end 
-of  the  will;  citing  Matter  of  Oilman,  38  Barb.  364,  holding  in 
substance  that,  if  no  disposing  provision  follows  the  testator's 
signature,  the  signature  is  at  the  end  of  the  will.  In  Will  of 
Cohen,  1  TucL  286,  the  testator  signed  beneath  the  attestation 
clause,  and  the  execution  was  held  good.  Under  an  English 
statute  of  wills  (1  Victoria,  ch.  28,  §  9)  similar  to  ours,  a  testa- 
tor signed  his  will  by  writing  his  name  in  the  attestation  clause. 
It  was  held  that  the  signature  was  at  the  end  of  the  will  and  the 
will  entitled  to  probate.  Goods  of  iWalker,  2  Swab.  &  T.  354. 
In  Matter  of  Koon,  31  Misc.  Bep.  421,  the  testator  used  a 
printed  will  blank  on  which  she  wrote  her  will  and  subscribed  in 
the  attestation  clause.  The  court  held  that  the  name  being  in 
the  Attestation  clause  was  at  the  physical  end  of  the  will,  inas- 
much as  the  attestation  clause  is  not  a  necessary  part  of  the  will. 
Matter  of  Acker,  5  Dem.  19,  is  to  the  same  effect 

It  is  dear  from  the  above  decisions  that  the  testatrix,  by  sign* 
ing  in  tihie  attestation  clause,  incorporated  in  her  will  a  part  of 
the  attestation  clause,  which  is  surplusage ;  and  the  signing  was 
as  truly  at  the  end  of  the  will  as  though  she  had  signed  just 


440  SUEEOQATE«  OOUBT  EEPOETS. 

above  the  attestation  clause,  as  is  usually  dona  The  testatrix 
in  this  case  did  not  divide  her  will  into  paragraphs,  the  whcde 
will  being  one  solid  paragraph.  I  am  satisfied  that  she  comr 
plied  with  the  requirements  of  the  statute  as  to  the  signing  of  the 
will. 

Some  of  the  contestants  have  confused  the  case,  Sisters  of 
Charity  v.  Kelly,  67  N.  T.  409,  thinking  it  authority  against 
this  will ;  but  I  do  not  so  read  that  case,  which  is  easily  distin- 
guishable, the  facts  being  different  in  the  two  cases,  as  Kelly,, 
the  testator,  signed  after  the  witnesses  had  signed.  There  is 
nothing  in  the  Kelly  case  that  can  be  construed  as  an  authority 
against  the  will  in  question. 

The  testatrix  wrote  out  her  will  complete  before  the  witnesses 
arrived,  except  the  right  three-fourths  of  the  line  on  which  she 
subsequently  signed,  which  was  left  blank  until  she  signed  it  in. 
the  presence  of  the  attesting  witnesses.  The  law  does  not  pro* 
hibit  a  testator  from  writing  her  will.  If  the  will  had  been  writ- 
ten by  some  other  person  except  the  above  referred  to  part  of  the 
line  and  the  testatrix  had  subsequently  signed  on  that  line,  aft 
she  did,  the  argument  of  the  contestants  would  lose  all  force  and 
its  fallacy  be  apparent.  Suppose,  by  way  of  illustration,  the  ex- 
ecutrix had  produced  for  execution,  instead  of  this  will,  one 
identical  in  words,  typewritten,  with  the  identical  blank  line, 
and  the  testatrix  had,  under  identically  the  same  circumstances, 
written  her  name  and  after  it,  March  10th,  in  the  blank  space. 
.Would  the  execution  of  the  will  be  open  to  question  ?  Surely^ 
by  writing  this  will  herself,  the  execution  was  not  weakened,  but 
strengthened. 

It  is  necessary  to  the  valid  execution  of  a  will  that  the  tes- 
tator state  that  the  instrument  is  his  last  will.  This  is  called 
the  publication  of  the  will,  and  is  designed  to  show  that  the^ 
testator  knows  the  paper  is  a  will  and  not  some  other  instru- 
ment. No  particular  form  of  words  or  acts  of  publication  are 
prescribed  by  law.    Any  communication  to  the  witness,  either 
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1>y  word,  act^  sign  or  deed,  which  makes  it  certain  that  the  tea* 
tator  means  the  paper  which  he  signs  to  be  his  will  is  sufficient. 
It  is  not  essential  that  the  words  of  publication  be  uttered  at 
the  time  of  signing  the  will;  they  may  be  made  prior  thereto, 
or  at  the  time  of  execution,  if,  taken  altogether,  they  show 
the  purpose  of  the  testator  to  be  that  the  instrument  is  in- 
tended as  his  last  will  and  testament 

The  fact  that  the  will  is  entirely  in  the  handwriting  of  the 
testatrix  furnishes  conclusive  evidence  that  she  understood  the 
contents  of  the  will ;  and  it  is  well  established  that,  in  proving 
the  execution  of  a  holographic  will,  evidence  of  its  publication 
may  be  somewhat  relaxed.  Matter  of  Akers,  74  App.  Div.  461 ; 
Matter  of  Palmer,  42  Misc.  Bep.  469 ;  Matter  of  Beckett,  103 
N.  T.  167 ;  1  Underbill  Wills,  280,  281.  One  reason  for  this 
is  the  fact  that  the  testator  by  writing  the  will  must  surely 
know  its  contents  and  assures  considerable  consideration  and 
deliberation,  and  establishes  that  no  fraud  was  perpetrated  in 
substituting  some  other  paper,  as  might  be  possible  had  the  will 
been  written  by  another  person.  It  has  been  held,  '^  A  suV 
stantial  compliance  with  the  statute  is  sufficient.  It  requires  no 
literal  adherence  to  its  own  words  and  phrases,  but  permits 
the  necessary  information  to  be  given  in  any  manner  adequate 
to  the  desired  result.  Where  the  testator  cannot  speak  at  all,  or 
only  with  difficulty,  he  may  communicate  his  knowledge  by  signs 
or  by  words  to  some  listeners  unintelligible.  But  if  he  does  that 
in  a  manner  capable  of  conveying  to  Ae  minds  of  the  witnesses 
his  own  present  consciousness  that  the  paper  being  executed 
is  a  will,  that  must  necessarily  be  sufficient."  Ooffin  v.  Coffin, 
25  N.  T.  9 ;  Lane  v.  Lane,  95  id.  494 ;  Matter  of  -Beckett,  103 
id.  174;  Darling  v.  Darling,  22  Hun,  85 ;  Matter  of  McGraw, 
9  App.  Div.  372.  It  was  held  sufficient  execution  where  the 
will  was  read  to  the  testator  and  approved  and  signed  by  him. 
BurVs  Will,  2  Redf.  239. 

It  was  held  in  Eobbins  v.  Bobbins,  50  IT.  J.  Eq.  742,  and 
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Hildreth  v.  Marshall,  51  id  241,  that,  where  the  testator  told 
two  persons  he  intended  to  make  his  will  at  an  indicated  time 
jand  specified  place,  and  asked  them  to  attend  there  and  act  aa 
witnesses  to  his  will,  and  they  met  the  testator  at  the  appointed 
time  and  place  and  the  testator  signed  his  will^  after  which  he 
handed  it  to  the  witnesses,  who  also  signed  it,  thon^  the  testator 
isaid  nothing  at  the  time  of  the  execution  as  to  the  nature  of  the 
instrument,  the  pubUcation  was  good 

When  we  consider  the  conversation  the  testatrix  had  with  the 
witnesses  at  and  prior  to  her  signing  the  will  and  the  significant 
iact  that,  after  signing  the  will,  she  handed  the  pen  to  one  of 
the  witnesses,  and  he  immediately  signed  the  will  as  a  witness 
and  then  handed  the  pen  to  the  other  witness,  the  due  publica- 
i;ion  is  established. 

The  subscribing  witnesses  testified  to  the  execution  of  the 
^11  with  positiveness  and  candor.  Their  testimony  fully  es- 
tablishes that  all  the  legal  requisites  were  complied  with.  They 
are  entirely  disinterested,  and  I  believe  are  entitled  to  full 
credit  I  find  the  will  was  signed  and  executed  according  to 
^statute  and  is  entitled  to  probate. 

Probate  decreed 
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Matter  of  Transfer  Tax  upon  the  Estate  of  Jossphinb  E.  S* 

PoBTss^  Deceased. 

{Surrogate's  Court,  New  York  County,  March,  1910.) 
Statutes — ^En ▲ctmkrt  and  tauditt  nr  anriBAir— Pbesxtiiptions  to  sxtp- 


TAZES — ^ImnBITAlTOB     AND     TBANSm     TAXES:       EZEUPTIONS — ^EXEMPTION 
ABlBmO  ISOM  AFFIJGATION  OF  FDITINS  BT  BXBCUTOB:    ASSESSMENT — ^AP- 

pBAisAi/— Deduction  or  comhissions — ^Deduction  or  debts. 

The  Surrogate's  Oourt  of  New  York  county  being  a  court  of  first 
instance  will  assume  the  constitutionality  of  a  legislative  enactment 
which  has  not  been  declared  unconstitutional  by  the  appellate  courts. 

Since  the  passage  of  the  amendment  to  section  220  oi  the  Tax  Law 
contained  in  chapter  310  of  the  Laws  of  1908,  an  executor  may  not 
elect  to  appropriate  assets  in  the  State  of  New  York  to  the  payment 
of  legacies  that  are  exempt  or  taxable  at  the  minimum  rate,  leaving  the 
payment  of  legacies  that  would  be  taxable  or  taxable  at  a  hi^^ier  rate 
to  be  paid  from  aseeta  without  the  State. 

In  appraising  the  estate  for  taxes  in  such  a  case  there  should  be 
deducted  the  amount  of  debts  due  the  creditors  in  this  State;  also  such 
an  amount  of  the  debts  due  creditors  not  domiciled  in  this  State, 
funeral  expenses  and  commissions,  as  should  bear  the  same  proportion 
to  the  whole  amount  thereof  as  the  net  New  York  assets  (after  aU 
deductions  are  made  for  debts  owing  to  resident  creditors,  New  York 
commissions  and  New  York  administration  expenses)  bear  to  the  entire 
or  gross  estate  wherever  situated. 

Appeal  from  an  order  fixing  the  transfer  tax. 


Thomas  Mills  Day,  for  executor;  Edward  H.  Fallows,  for 
State  Comptroller. 

Thomas^  S. — ^By  chapter  310  of  the  Laws  of  1908  the  Trans- 
fer Tax  Law  was  amended  by  the  addition  to  section  220  of  a 
new  subdivision,  which  reads  as  follows : 

''  Whenever  the  property  of  a  resident  decedent  or  of  a  non* 
resident  decedent  within  the  State,  transferred  by  will,  is  not 
specifically  bequeathed  or  devised,  such  proper^  shall^  for  th^ 
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purpose  of  this,  article^  be  deemed  to  be  transferred  propor- 
tionately to  and  divided  pro  rata  among  the  general  legatees  and 
devisees  named  in  said  decedent's  will,  including  all  transfeiB 
under  a  residuary  clause  in  such  wilL"  Tax  Law,  subd.  3, 
art  10^  as  incorporated  in  the  Consolidated  Laws* 

On  May  30,  1908,  or  twelve  days  after  this  amendment  went 
into  effect,  the  decedent  died  a  resident  of  the  State  of  Con- 
necticut. She  left  a  will  which  contained  the  following  pro- 
vision: 

^'  Second.  I  give  and  bequeath  to  my  granddaughter  Agnes 
Sheffield  Porter  the  sum  of  one  hundred  fifty  thousand  dollars 
($150,000),  and  to  my  granddaughter  Josephine  Earl  Porter 
the  smn  of  one  hundred  fifty  thousand  dollars  ($150,000),  pro- 
vided that  each  of  my  said  grandchildren  shall  live  to  reach  the 
age  of  twenty-one  (2<1)  years.  Said  amounts  are  to  be  paid 
at  the  discretion  of  my  executor,  either  in  cash  or  in  such  securi- 
ties of  my  estate  at  their  market  value  at  the  time  of  payment 
as  my  executor  may  select.'' 

Li  subsequent  parts  of  her  will  the  decedent  directed  the 
above  bequests  to  be  held  by  the  Connecticut  Trust  and  Safe 
Deposit  Company,  her  executor  and  trustee,  in  trust  for  her 
said  granddaughters  until  they  should  respectively  reach  the 
age  of  twenty-one  years,  when  the  granddaughters  were  to  re- 
ceive the  fund,  the  devolution  of  which  in  case  of  their  death 
before  that  age  was  limited  in  a  certain  manner  not  now  ma- 
terial. She  bequeathed  money  legacies  to  thirty-eight  l^atees 
of  the  five  per  cent,  class,  all  of  whom,  with  one  exception,  re- 
side outside  of  this  'State,  and  she  gave  her  residuary  estate 
in  equal  parts  to  her  two  granddaughters.  She  also  directed 
that  ^' all  succession,  legacy,  inheritance  and  transfer  taxes" 
should  be  paid  out  of  her  general  estate.  The  decedent  owned 
no  real  property  in  this  State,  and  her  entire  personal  estate 
amounted  to  $384,744,84,  whereof  securities  of  the  appraised 
value  of  $66,662.80  constitute  the  property  within  this  State. 
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The  executor  filed  with  the  appraiser  affidavits  showing  that  it 
had  elected  to  apply  the  securities  in  this  State  to  the  payment 
of  the  legacies  given  in  the  clause  of  the  will  above  quoted  to 
the  decedent's  granddaughters^  and  that  it  had  transferred  such 
aecurities  to  itself  as  trustee  for  that  purpose ;  but  the  appraiser 
reported  the  estate  in  "New  York  as  transferred  proportionally 
to  and  divided  pro  rata  among  all  the  legatees  named  in  the 
will,  and  from  the  order  made  upon  his  report  the  executor 
appeals. 

One  of  the  grounds  of  the  appeal  raises  the  question  of  the 
<x>nstitutionali1y  of  the  amendment.  This  court  being  a  court 
of  first  instance  will  assume  it  to  be  constitutional.  The  pur- 
pose of  the  amendment  plainly  is  to  take  from  executors  the 
power  which  under  some  circumstances  they  had  before  its  en- 
actmenty  and  especially  foreign  executorsy  to  defeat  the  tax  or 
reduce  its  amount  by  electing  to  devote  particular  parts  of  the 
estate  to  the  satisfaction  of  particular  legacies.  The  exercise 
of  this  power,  besides  diminishing  the  revenue  of  the  State, 
was  productive  of  much  confusion  and  delay  in  the  final  ad* 
justment  of  the  tax,  for  executors  were  often  slow  to  make  their 
election,  and  not  infrequently  they  failed  to  do  so  until  after 
the  appraiser  had  filed  his  report  and  after  the  order  fixing 
the  tax  had  been  made.  The  amendment  will  tend  to  facilitate 
and  simplify  the  administration  of  the  law.  The  present  case 
being  within  its  purview  the  property  will  *^  be  deemed  to  be 
transferred ''  in  the  manner  prescribed  by  it,  unless  such  prop- 
erty is  embraced  in  the  exception  now  to  be  considered. 
.  The  amendment  contains  an  exception  excluding  from  its 
operation  '^property  specifically  bequeathed  or  devised."  It 
is  contended  by  the  executor  that  when  it  selected  the  securities 
in  New  York  to  pay  the  two  legacies  in  question,  such  securi- 
ties became  in  effect  as  much  "  specifically  bequeathed  "  as  if 
named  directly  in  the  will,  and  this  by  virtue  of  the  discretion 
which  the  will  gave  to  the  executor  to  pay  such  legacies  either 
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in  cash  or  in  securities  belonging  to  the  decedent's  estate.  WitK 
this  I  do  not  agree.  The  will  fixed  the  character  of  the  legadeB* 
as  general  legacies.  The  authority  given  to  the  executor  was 
merely  a  discretion  as  to  the  manner  of  payment^  and  it  did  not 
and  could  not  change  the  character  of  the  l^acies  or  convert 
the  securities  selected  for  their  payment  into  property  '^  speci- 
fically bequeathed  or  devised." 

The  executor  also  appeals  from  the  refusal  of  the  appraiser 
to  allow  any  deduction  on  account  of  debts  presumably  owing 
to  creditors  without  the  State,  funeral  expenses  and  administra- 
tion expenses,  including  commissions  in  respect  to  proper^ 
without  the  State.  It  is  now  insisted  on  behalf  of  the  State 
Comptroller  that  as  debts  owing  by  a  non-resident  decedent  to 
New  York  creditors  must  be  deducted  in  toto  from  New  York 
assets,  under  the  decision  in  Matter  of  Grosvenor,  124  App* 
IMv.  331,  affd.  193  N.  Y.  652,  no  further  deductions  are  allow- 
able except  for  New  York  administration  expenses  and  New 
York  commissions.  No  decision  refusing  in  toto  the  deductions 
in  question  has  yet  been  made.  On  the  contrary,  it  has  been 
held  that  such  deductions  are  to  be  made  upon  a  pro  rata  basis. 
In  the  Estate  of  Alice  Key  Browne,  my  memorandum,  pub- 
lished in  the  New  York  Law  Journal  of  May  25,  1907,  reads 
as  follows : 

"Estate  of  Alice  Key  Browne — ^The  appeal  was  taken  in 
time.  The  appraiser  acted  correctly  in  pro  rating  debts  due  to 
creditors  not  domiciled  in  this  State  and  funeral  expenses  (Mat' 
ter  of  Doane,  N.  Y.  Law  Journal,  March  12,  1903).  He  w«» 
also  correct  in  pro  rating  the  aimuities  or  gifts  of  income  which 
are  directed  by  the  will  to  be  paid  generally  out  of  the  income 
of  the  residuary  estate  given  by  the  will  to  the  executor  in  trust* 
The  executor,  however,  is  entitled  to  have  all  expenses  of  ad* 
ministration,  including  the  commissions  allowable  to  him  in  the 
domiciliary  jurisdiction,  also  pro  rated,  and  for  this  purpose 
the  matter  will  be  remitted  to  the  appraiser  if  counsel  are  tm- 
able  to  agree  upon  the  amount.    Settile  order  on  notice.'^ 
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The  executor  appealed  from  each  and  every  part  of  the  order 
made  pursuant  to  this  memorandum,  except  the  part  which 
adjudged  the  appeal  to  have  been  taken  in  time.  In  the  Ap* 
pellate  Division  the  order  was  affirmed  without  opinion  (Matr 
ter  of  Browne,  127  App.  Div.  941),  and  in  the  Court  of  Ap- 
peals (195  "N.  Y.  522)  the  appeal  was  dismissed  with  the  fol- 
lowing memorandum: 

"  Per  curiam — ^While  we  would  have  no  difficulty  in  dispos- 
ing of  this  appeal  by  affirming  the  order  on  the  merits  if  the 
appeal  was  properly  before  us,  we  are  of  the  opinion  that  the^ 
order  appealed  from  is  interlocutory,  and  therefore  the  appeal 
must  be  dismissed,  with  costs.'' 

The  exact  basis  upon  which  the  pro  rata  allowances  should 
be  made  was,  however,  not  litigated  or  determined  in  that  case. 
In  view  of  the  fact  that  the  rule  established  in  the  Grosvenor 
case,  supra,  for  the  deduction  of  Kew  York  debts  is  very  liberal 
to  the  estates  of  non-resident  decedents,  I  think  the  deduction 
to  be  made  for  debts  owing  to  non-resident  creditors,  mortuary 
expenses,  commissions  on  property  without  the  State  and  other 
administration  expenses  in  respect  to  such  property,  should  be 
in  the  proportion  which  the  net  New  York  estato  (after  all  de- 
ductions are  made  for  debts  owing  to  resident  creditors,  Kew 
York  commissions  and  "New  York  administration  expenses) 
bears  to  the  entire  or  gross  estate,  wherever  situated.  The  trus- 
tee's commissions,  which  are  the  subject  of  the  fourth  ground 
of  appeal,  will  be  allowed  pro  rata  to  the  extent  here  indicated* 
As  to  the  debts  alleged  to  amount  to  $8,802.58,  it  does  not  ap* 
pear  whether  they  are  owing  to  domestic  or  foreign  creditors^ 
and  unless  the  parties  agree  as  to  this  further  proof  will  have 
to  be  taken  by  the  appraiser. 

The  order  is  sustained  as  to  the  first,  second  and  fifth  grounds 
of  appeal,  and  as  to  the  third  and  fourth  it  is  reversed  to  the 
extent  indicated  above.    Settle  order  on  notice. 

Decreed  accordingly. 
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Matter  of  the  Final  Judicial  Accounting  of  Wiluam  BoEDXua 
as  Surviving  Executor  of  the  Last  Will  and  Testament  of 
Gilbert  T.  Pbabsaxl,  Deceased. 

{Surrogates  Court,  Dutoheas  County,  Marok,  1910.) 

8B0OBDINO  WBHTElf  ITfBTSUUXBfTB  AlfD  HOTICB  OF  irELB:  SUFFIUUNCT  OF 
BKOORD  TO  OOWBTITUTE  NOTIOB — 'BMOOBD  AS  DIED  OF  AB80LT7TS  DKB>  JS" 
TEJXDED  AS  MOBTGAaS:  RBJOOBD  OF  INSTBXTlCraTTS  AS  AFFBOTIKa  PBIOBITT 
— ^BONA  Fn»  FUBOHASEB  IN  GENIBAI/— WhO  IS  A  "  SUBSKQUENT  FUB- 
OHABIB  "    nr  OEZTEBAL. 

One  who  takes  a  oonvejanoe  of  the  interest  of  a  deviaee  in  real  prop, 
erty  in  satisfaction  of  an  antecedent  debt  is  not  a  bopa  fide  purchaser 
for  valuei  nor  protected  by  the  recording  act  against  pridr  mortgages 
of  the  same  interest  which  were  improperly  recorded  in  the  deed 
books. 

Proceeding  upon  the  final  judicial  accounting  of  an  executor. 

Milton  A  Fowler,  for  executor ;  Frank  B.  Lown,  for  Anna 
T.  Pearsall;  Geoi^  Card,  for  Elizabeth  P.  Hicks;  Mora- 
chauser  &  Hoysradt,  for  William  H.  Pearsall  and  Lavei^e  HL 
Spence;  Stephen  G.  Guernsey,  for  Mabel  E!napp  Doty. 

Hopkins^  S. — ^Under  the  will  of  Gilbert  T.  Pearsall,  de- 
ceased, which  was  proved  in  this  court  February  19,  1891,  after 
disposing  of  his  personal  estate  he  gave  his  wife  the  use  and 
income  of  all  his  real  estate  for  life.  He  then  directed  that 
'^  after  the  death  of  my  wife,  Jane  Ann  Pearsall,  I  order  and 
direct  my  executor  to  sell  and  dispose  of  all  my  real  estate  with 
the  consent  of  a  majority  of  my  <!hildren  liying  at  that  time 
and  the  moneys  arising  from  the  sale  of  the  above  real  estate  to 
be  divided  equally  among  my  children,  etc'' 

The  wife  died  in  1909.  The  surviving  executor  sold  the 
real  estate,  realizing  nine  thousand  one  hundred  dollars  there- 
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from,  Bui,  brings  the  prooeeds  into  court  upon  this  aooountlng 
for  the  distribution  under  the  provisions  of  the  wilL 

It  is  conceded  that  the  said  proceeds  are  to  be  divided  into 
five  shares,  one  of  which  passes,  under  the  will,  to  a  son,  Wil- 
liam H.  PearsalL  This  son  transferred  his  interest  in  the  estate 
•of  his  father  by  four  different  instruments,  viz. : 

First  He  made  an  assignment  of  such  interest  to  Anna  T. 
Pearsall,  his  sister,  dated  November  18,  1893,  as  collateral  se- 
•caritj  for  the  payment  of  two  promissory  notes ;  one  for  $200, 
elated  July  8,  189:1,  with  interest  from  date,  and  one  for  $100, 
dated  July  7,  1&9S,  with  interest  from  date. 

Second.  An  assignment  to  Jane  Ann  Pearsall,  his  mother, 
dated  November  13,  1893,  as  collateral  pecurity  for  a  promis- 
-sory  note  of  $100,  dated  May  1,  1891,  with  interest  from  date, 
smd  another  note  dated  August  7,  1893,  upon  which  there  was 
due  $505,  with  interest  from  date;  also  for  the  amount  of  $100 
and  interest  from  September  14,  1892,  being  the  balance  then 
due  upon  a  note  of  $1,300,  besides  the  sum  of  $25  balance 
•due  on  store  rent 

Third.  An  assignment  to  Alice  G.  Pearsall,  his  wife,  dated 
Notnember  14,  1893,  for  ike  consideration  of  $242.40,  purpor^ 
ing  to  assign  all  the  first  party's  interest  referred  to  in  the  two 
fonner  assignments,  but  subject  thereto.  All  of  these  assign- 
ments were  recorded  in  the  Dutchess  county  clerk's  office  in 
the  record  of  deeds.  Subsequently  and  on  May  18,  1897,  said 
Pesfrsall  conveyed  by  deed  to  his  son-in-law,  Lavergjie  H. 
Spence,  all  the  title  and  interest  of  himself  and  his  wife,  Alice 
O.  aforesaid,  in  all  the  real  estate  owned  by  his  father,  for  an 
4KpteBB  consideration  of  $S71,  which  deed  was  duly  recorded 
in  said  clerk's  ofike.  Mr.  Spence  now  claims  that  he  is  the  ab- 
solute owiMT  of  the  share  of  William  H.  Pearsall  in  the  pro- 
ceeds of  the  sale  of  the  teetator's  real  estate,  by  virtue  of  his 
^eed,  for  the  reason  that  he  had  no  actual  or  constructive  notice 

29 
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of  the  existence  of  the  previous  assignments^  on  aooount  of  tlieir 
having  been  recorded  in  the  records  of  deeds,  instead  of  record 
of  mortgages,  and  that  he  was  a  bona  fide  purchaser  for  vahia 
and  is  protected  by  the  recording  act  His  testimony  discloaes 
that  the  deed  was  given  to  him  in  satisfaction  of  an  antecedent 
debt,  that  is,  for  money  loaned  William  H.  Pearsall  some  timB 
before  the  transfer.  Such  being  the  case,  he  was  not  a  bona 
fide  purchaser  for  value  and,  even  having  no  notice  of  the 
previous  assignments,  he  does  not  come  within  the  protection  or 
meaning  of  the  recording  act;  and,  therefore,  the  assignments 
to  Anna  T.  Pearsall  and  Jane  Ann  Pearsall  are  superior  to, 
and  take  precedence  of,  the  conveyance  made  to  him.  Young 
V.  Guy,  87  N.  T.  462 ;  Howells  v.  Hettrick,  160  id.  308. 

As  was  said  in  Ten  Eyck  V.  Witbeck,  136  N.  T.  49 :  "If  the 
rejection  of  the  later  conveyance  will  leave  the  grantee  in  the 
same  position,  with  respect  to  his  property  rights,  as  he  occu- 
pied before  its  execution  and  acceptance,  he  cannot  be  per- 
mitted to  aid,  however  innocently,  the  fraudulent  grantor  in  his 
effort  to  defeat  a  prior  conveyance  by  him  of  the  same  landa.'^ 
The  facts  in  the  case  at  bar  come  within  this  rule.  William  HI 
Pearsall  had  nothing  that  he  could  honestly  convey  to  Spencey 
in  view  of  the  former  assignments  to  his  sister  and  mother, 
unless  his  share  of  the  proceeds  of  the  sale  of  testator's  real 
estate  was  more  than  their  claims.  He  knew  this,  and,  if  he 
intended  to  give  Spence  an  absolute  title,  he  then  deliberately 
intended  to  defraud  his  mother  and  sister,  otherwise,  the  deed 
was  only  intended  as  collateral  security  for  the  amount  due 
Spence.  If  the  grantor  intended  to  commit  a  vnrong,  his  grantee, 
in  justice  and  equity,  should  not  be  permitted  to  profit  by  it» 
As  between  these  claimants,  I  think  it  was  not  necessary  to  re- 
cord the  assignments  or  the  deed.  William  H.  could  convej 
no  absolute  title  to  his  interest,  except  such  as  might  be,  and 
eventually  was,  defeated  by  a  sale  under  the  power  given  the 
executor  in  the  will  of  the  deceased. 
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It  is  my  opinion,  and  I  therefore  conclude,  that  the  ahaxe 
of  William  H.  Pearsall  should  be  distributed  among  the  hold- 
ers of  the  various  conyeyances,  according  to  priority^  and  that 
the  claim  of  Spence,  under  his  deed,  is  subject  and  subordinate 
to  the  liens  and  claims  made  under  the  assignments  to  Anna  T. 
and  Jane  Ann  Pearsall.. 

Decree  to  be  entered  on  three  days'  notice  by  either  party. 

Decreed  accordingly. 


Matter  of  the  Judicial  Settlement  of  the  Accounts  of  Martha 
A.  SruLiMABT^  as  Substituted  Trustee  Under  the  Last  Will 
and  Testament  of  William  Inoiulm,  Deceased. 

{Burrogaie^a  Court,  Renwelaer  County,  Maroh,  11>10.) 

IkUSTS — COMPEErSATEON — HALT     OOMiaSSIOKS— UfON     UTTEBIODIATB     AO- 
OOUNTINO;   PlOPEBTT  rOBJOKO  BASIS  Or  ALLOWANCE. 

One  appointed  by  the  surxogate  to  execute  tlie  imezecuted  trnat  upon 
the  death  of  a  teitamentary  trustee  ia  entitlcdi  upon  the  flnt  inter- 
mediate accountings  to  one-hall  oommiBsiona  upon  the  principal  of  the 
estate. 

Proceeding  upon  the  judicial  settlement  of  the  accounts  of  a 
substituted  trustee. 

William  W.  Morrill,  for  petitioner  and  trustee;  Henry  A. 
King,  guardian  of  Jennie  P.  Ingram,  by  Henry  J.  Speck,  his 
attorney;  Timothy  J.  Quillinan,  special  guardian  for  Jennie 
P.  Ingram. 

Hkaton,  S. — This  is  the  first  intermediate  accounting  by 
the  trustee  appointed  by  this  court  to  execute  the  unexecuted 
trusts  created  by  the  will  of  William  Ingram,  deceased.  The 
original  trustee  died,  and  about  five  years  ago  the  present  trustee 
:iras  appointed  and  received  from  the  representatives  of  the  de- 
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oeaaed  trustee,  after  an  accountixig  in  thifl  court,  a  principal 
estate  of  about  $170,000,  practically  all  in  securities,  and  some 
income  not  paid  over  which  had  accrued  from  the  death  of  the 
trustee  to  the  date  of  the  decree. 

Among  other  questions,  this  one  is  raised:  Is  the  trustee 
now  entitled  to  commissions  at  one-half  rates  upon  the  principal 
of  theestatel 

If  this  were  an  intermediate  accounting  by  the  first  trustee^ 
and  the  fund  had  heeii  received  from  the  executor  of  the  estate 
of  the  creator  of  the  trusty  the  trustee  would  be  entitled  to  com- 
pensation based  upon  the  value  of  the  principal  of  the  estate 
received,  computed  at  one-half  rates.  Bobertson  v.  de  Brulat- 
our,  188  N.  T.  301 ;  Olcott  v.  Baldwin,  190  id.  90.  But  the 
accounting  trustee  here  is  one  appointed  by  the  surrogate  to 
succeed  a  former  trustee.  Does  that  fact  require  the  applica- 
tion of  a  different  rule  in  fixing  compensation  ? 

The  recent  decision  in  Whitehead  v.  Draper,  132  App.  Div. 
?99,  has  been  cited  as  estabUshing  that  a  difEerent  rule  has 
been  applied.  But  in  that  case,  after  the  death  of  the  original 
trustees,  their  successors  were  appointed  by  the  Supreme  Oourt ; 
and  there  seems  to  be  a  special  provision  made  for  granting  com- 
pensation to  such  a  trustee,  who  "  shall  be  entitled  to  such  com* 
pensation  for  his  services  by  way  of  commissions  as  the  court 
appointing  him  shall  determine,  which  shall  in  no  case  exceed 
that  now  allowed  by  law  to  executors  and  administrators.''  Pers* 
Prop.  Law,  §  20. 

This  provision  was  not  repealed  when  the  addition  to  section 
8320  of  the  Code  of  Civil  Procedure  was  made^  making  a  gen* 
eral  rule  for  the  allowance  of  commissions  to  all  trustees ;  and» 
from  the  fact  that  this  apparent  inconsistency  was  not  discussed 
in  the  opinion  in  the  Whitehead  case^  it  would  seem  that  it  was 
not  called  to  the  attention  of  the  court.  However  that  may  be» 
it  oould  hardly  be  said  that  the  rule  laid  down  in  the  Personal 
Pioperty  Law  for  fixing  compensation  of  a  trustee  appointed  by 
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the  Supreme  Court  as  its  agent  to  execute  a  trust  which  had  de- 
volved upon  it  should  be  applied  bj  the  Surrogate  in  allowing 
coimnissions  to  a  trustee  appointed  by  him  to  execute  an  un- 
executed trust. 

Prior  to  1904,  trustees  were  allowed  commissions  in  Surro- 
gate's Court  under  the  authority  of  sections  2802  and  2810  of 
the  Code  of  Civil  Procedure  which  applied  the  same  rule  to  the 
granting  of  comjnissions  to  trustees,  both  on  intermediate  and 
final  acooimts,  as  were  laid  down  in  section  2730  to  govern  al- 
lowance of  commissions  to  executors  and  administrators  upon 
final  accountings.  In  that  section  (2730),  commissions  could 
be  allowed  only  for  receiving  and  paying  out  '^  sums  of  money.'' 
Consequently  we  find  a  number  of  decisions  which  limit  com- 
missions of  trustees  to  a  computation  made  upon  money  actually 
received  in  cash  or  realized  from  converting  securities  into 
money  in  the  course  of  administration*  It  began  soon  to  be 
apparent  that  the  result  of  this  rule  was  to  work  an  injustice  to 
trustees  who  might  manage  an  estate  with  great  ability  and  care 
for  many  years  with  little  or  no  compensation.  The  next  result 
was  the  injustice  to  the  estate  itself,  because  some  trustee,  in 
order  that  he  might  not  be  deprived  of  adequate  compensation, 
converted  good  securities  into  money  and  reinvested  the  pro- 
ceeds, in  most  instances  not  improving  the  quality  of  the  invest- 
ments  or  the  rate  of  income. 

Apparently  to  meet  these  difficulties,  in  1904  there  was  added 
to  section  3320  of  the  Code  of  Civil  Procedure  an  express  pro- 
vision for  the  allowance  of  commissions  to  trustees,  based  upon 
receiving  and  paying  out  all  '^  sums  of  principal,"  the  provision 
relating  to  trustees  differing  from  the  one  relating  to  executors 
and  administrators  by  changing  ^'  sums  of  money  "  to  ^^  sums 
of  prindpaL" 

Following  this  change  of  language  and  intention  on  the  part 
of  the  Legislature,  we  have  the  cases  of  Bobertson  v.  de  Brulat- 
our,  188  N.  T.  801,  and  Oloott  v.  Baldwin,  190  id.  9©,  whicK 
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constme  the  new  provision  and  hold  that  trustees  may,  on  anL 
intermediate  accounting,  have  commissions  at  one^half  rates  com- 
pnted  upon  the  entire  principal  of  the  estate  received,  even  whea 
it  had  just  been  subjected  to  full  commissions  upon  the  aooountr 
ing  of  the  same  persons  as  executors. 

Upon  the  death  of  such  a  sole  trustee,  the  trust  vests  in  tlie 
Supreme  Court  (Pers.  Prop.  Law,  §  20;  Real  Prop.  Law,  § 
111) ;  and  the  surrogate  may  appoint  a  trustee  to  execute  the 
unexecuted  trust.  Code  Civ.  Pro.,  §  2&18.  The  estate  of  the 
deceased  trustee  can  receive  no  commissions  for  paying  over 
to  the  successor,  because  the  trust  property  has  vested  by  opera- 
tion of  law  in  the  (Supreme  Court,  and  the  same  passes  by  opera- 
tion of  law  to  the  new  trustee  upon  his  due  appointment.  Such 
new  trustee  must  necessarily  receive  Ihe  properly  in  the  same 
condition  in  which  it  was  left  by  his  predecessor.  Unlike  the 
original  trustee,  he  cannot  require  its  payment  to  him  in  cash, 
nor,  can  he  refuse  to  accept  any  particular  security,  since  there 
is  no  one  in  office  who  can  convert  the  property  into  money; 
and  yet  we  have  seen  that  he  who  could  require  the  cash  need 
not  do  so,  but  can  still  have  his  commissions,  while  he  who 
must  accept  the  securities,  it  is  argued,  cannot  have  commis- 
sions thereon.  The  second  trustee  receives  the  estate,  admin- 
isters it  for  a  long  period  of  time  and,  upon  the  termination, 
of  the  trust,  distributes  the  fund.  It  is  claimed  that  his  com- 
pensation for  all  services  and  responsibility  in  caring  for  the 
estate  and  paying  it  over  can  be  computed  only  upon  the  money 
actually  received  and  the  value  of  the  principal  so  turned  over 
at  one-half  rate.  This  oompenaation  upon  a  $60,000  estate 
managed  for  ten  years  would  be  at  the  rate  of  $34.50  a  year, 
payable  at  the  end  of  the  trust  term.  The  application  of  this 
rule  would  result  in  many  trustees  yielding  to  the  temptation 
to  sell  first  class  long-term  investments,  with  the  result  that 
the  loss  to  the  estate  in  brokerage,  income,  and  premiums  would 


MATTER  OF  SILLDIAN.  458 

be  added  to  the  amount  of  the  extra  commissioiiy  and  the  es- 
tate, instead  of  being  conserved^  would  be  depleted. 

The  description  of  a  trustee  as  a  ^^  substituted  "  trustee  is  a 
mere  convenience  of  expression^  and  is  not  found  in  the  law. 
Section  2818,  Code  of  Civil  Procedure,  does  not  provide  for  the 
appointment  of  a  ^' substituted '^  trustee,  but  of  a  trustee  to 
succeed  another  trustee.  Section  2514,  subdivision  6,  says 
that  '^  the  expression  '  testamentary  trustee '  includes  every  per- 
son *  *  *  who  is  designated  by  a  will,  or  by  any  com- 
petent authority,  to  execute  a  trust  created  by  a  will." 

Section  3320,  Code  of  Civil  Procedure,  does  not  divide  trus- 
tees into  two  classes  and  make  one  rule  for  trustees  and  another 
for  '^  substituted  "  trustees,  and  yet  the  lawmakers  in  1904  weU 
knew  that  persons  appointed  as  testamentary  trustees  must 
necessarily  die  and  their  successors  be  appointed. 

As  has  already  been  shown,  the  attempt  of  the  courts  to  pro- 
tect a  trust  estate  from  paying  several  half  conimissions  in  ex- 
ceptional cases  will  nearly  always  result  in  a  loss  instead  of  a 
gain.  The  extra  burden  of  commissions  based  upon  principal 
received  is  not  excessive.  For  example:  The  first  trustee  re- 
iseivee  one-half  commissions  and  dies;  the  second  trustee  dis- 
tributes the  estate  and  receives  full  commissions — ^result,  one 
'Commission  and  a  half  for  the  services  of  two  trustees  cover- 
ing a  period  of  years.  Suppose  we  carry  it  one  step  further 
and  say  that  the  second  trustee  dies  and  the  third  trustee  dis- 
tributes— ^result,  two  full  commissions  for  services  of  three 
trustees,  covering  a  probable  period  of  thirty  years. 

A  construction  allowing  compensation  based  upon  principal 
converted  into  money  would  enable  a  trustee  by  a  trick  and  a 
-device  to  nullify  the  benefits  of  the  rule  and  not  only  collect  the 
same  amount  in  commissions  but  still  further  deplete  the  fund 
by  losses  always  occasioned  by  a  change  in  investments. 

For  these  reasous  it  would  seem  to  be  clear  that  the  provi- 
«ions  of  section  3320,  Code  of  Civil  Procedure,  should  be  con* 
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strued  as  applying  to  a  seoond,  or  subsequent^  or  substituted 
trustee^  appointed  by  the  surrogate,  in  the  same  manner  that 
it  has  been  held  in  the  two  Court  of  Appeals  cases  it  applies 
to  the  first  trustee  appointed  by  the  testator,  as  to  commisaions 
for  receiving  the  trust  estate. 
Decreed  accordingly. 


Matljer  of  the  Judicial  Settlement  of  the  Account  of  Levi  Hub- 
set  and  Albebt  D.  Gaktz  as  Executors  of  the  Estate  of 
Albebt  B.  EuetsEY^  Deceased. 

{Surrogate'B  Court,  Kings  County,  March,  1910.) 

JfixECUTOBS  AND  ADMIinSTBATOBS — ^DlSTBIBUTIOir  AITD  DISPOSAL  Or  FBBSONAI* 

SBTATB — ^Interest  on  lbgacibs  aitd  bhabes — ^Delat  in  payment. 

Legacies  payable  out  of  a  trust  estate  upon  the  death  of  the  life 
tenant  begin  to  draw  interest  at  the  termination  of  the  life  estate^ 
although  some  time  may  be  required  to  convert  the  trust  estate  into 
cash. 

Proceeding  upon  the  judicial  settlement  of  the  account  of 
executors. 

Meyer  Auerbach,  for  executors ;  William  H.  Blain,  for  Cora 
M  Crowell  et  al.,  legatees;  Edwin  M.  Daniel,  for  M.  and  E. 
Daniel,  legatees;  Phineas  Lewinson,  for  Helen  Lw  Bichardson 
et  al.,  legatees. 

Ketch  A  M^  S. — The  will  under  which  the  executors  are  set* 
tling  their  accounts,  devised  the  residue  in  trust  to  pay  the  in-, 
come  thereof  to  the  testator's  wife  for  life.  It  then  directed 
that,  upon  the  death  of  the  wife,  certain  real  estate  included  in 
such  residue  ^'  be  sold  and  converted  into  money,  either  at  pnV 
lie  auction  or  at  private  sale."    The  will  then  proceeded : 

'^  Fifth.  It  is  my  will  that  from  the  proceeds  of  the  sale  of 
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the  aforemeatioiied  real  property ''  (deecribing  the  land  herein* 
before  mentioned)  ^^  when  the  same  shall  be  sold,  there  ahall 
be  paid  the  mortgage  thereon  now  held  and  owned  by  my  wife 
with  the  interest,  and  from  the  residue  of  such  proceeds  and 
from  my  personal  assets  all  of  which  shall  be  converted  into* 
money  upon  the  death  of  my  wife  *  *  *  X  give  and  be- 
queath the  following  mentioned  pecuniary  legacies,  all  of 
which  ahall  vest  in  interest  in  the  legatees  respectively,  upon  my 
death,  to  wit:"  (Here  follow  numerous  general  legacies,, 
amounting  to  $15,000). 

By  other  provisions  of  the  will  there  was  a  gift  to  persons 
named  of  the  balance  of  the  residuary  estate  after  the  payment 
of  the  general  legacies. 

The  lands  were  brought  to  sale  about  ten  months  after  the 
death  of  the  wife.  In  the  Tneautinie,  the  accountants  received 
$1,399.10,  rents  of  the  lands  aforesaid.  At  the  death  of  the 
wife  theie  was  in  the  hands  of  the  trustees  personalty  of  a  sub- 
stantial amount,  which  was  applicable  to  the  general  legacies. 
This  was  retained  by  them  until  after  the  sale,  and  the  account 
shows  the  receipt  of  interest  on  bank  balance  after  the  death  of 
the  life  tenant 

The  claim  of  the  general  legatees  that  their  legacies  bear 
interest  from  the  cessation  of  the  life  estate  must  be  accepted. 
To  deny  this  claim  would  augment  the  estate  of  the  ultimate 
remaindermen  by  an  amount  of  rents  and  interest  actually  re- 
ceived while  the  real  estate  awaited  sale,  and  make  a  result 
which  would  be  intolerable ;  for  by  no  construction  is  it  possible 
that  any  part  of  the  income  of  the  general  remainder  belonged 
to  them. 

''When  in  legal  contemplation  a  legacy  is  due,  the  right 
ibeireto  carries  with  it,  even  though  actual  payment  is  then 
impossible,  the  right  to  interest  until  such  actual  payment,  and 
it  is  quite  immaterial  whether  the  assets  of  the  estate  have  been 
fruitful  or  unproductive."  Hoffman  v.  Pennsylvania  Hos* 
pital  1  Dem.  118. 
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This  rale  is  ordinarily  applicable  to  legacies  for  the  paymeiit 
of  which  no  time  is  assigned  by  the  will  and  which,  at  common 
law,  bore  interest  from  the  expiration  of  a  year  after  the  death 
of  the  testator,  and  which,  by  statute,  are  now  payable  after 
the  expiration  of  one  year  from  the  time  of  granting  letters  tes- 
tamentary or  of  administration^  Code  Civ.  Pro.,  §  2721.  But 
the  same  role  is  equally  appropriate  to  a  legacy  made  payable 
in  an  event  which  may  come  to  pass  after  the  year  prescribed  by 
statute.  Hence^  the  sole  inquiry,  upon  the  answer  to  wl^ch 
the  interest  date  depends,  is,  when  in  legal  contemplation  were 
the  legacies  in  question  payable  ? 

This  does  not  involve  examination  as  to  whether,  at  the  death 
of  the  life  tenant,  these  legacies  were  capable  of  actual  pay- 
ment It  assumes  that  an  appreciable  time  might  properly 
elapse  before  real  or  personal  property  could  be  converted  into 
a  form  adapted  to  the  discharge  of  the  legacies. 

To  adopt  any  other  time  than  the  moment  that  the  life  estate 
ceased  would  make  the  rights  of  the  legatees  dependent  upon 
casual  and  indeterminate  facts,  such  as  the  zeal  or  sloth  of  the 
trustees,  the  resistance  of  debtors  of  the  estate  or  the  vagaries 
of  the  investment  market  The  law  has  always  made  use  of 
every  device  of  construction  to  save  the  interest  date  upon 
legacies  from  the  shifting  accidents  of  administration. 

It  may  be  said  that  the  event  contemplated  in  the  will  at  bar 
as  the  event  upon  which  the  legacies  became  due  was  an  actual 
sale  of  the  real  estate,  and  in  this  regard  the  words  directing  the 
payment  of  the  legacies  out  of  the  proceeds  of  the  lands  ^'  when 
sold  "  may  be  quoted.  But  like  words  have  been  held  to  effect 
the  time  of  the  actual  solution  of  the  legacies  and  not  the  time 
when  they  became  due  in  legal  contemplation.  Hutchin  v.  Man- 
Hington,  1  Yes.  366,  approved  Dixon  y.  Sttorm,  5  Bedf.  419, 
422 ;  Wood  v.  Penoyre,  13  Ves.  326,  approved  Wheeler  v.  Butii- 
ven,  74  N.  T.  428. 

The  precise  question  here  involved  has  been  diq>osed  of  in. 
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tliifl  oDurt  by  a  decision  which  is  held  to  be  controlling.  Matter 
of  Rnnk,  55  Misc.  Bep.  478. 

The  record  of  the  will  considered  in  the  case  last  cited  has 
heen  examined  and  is  found  to  coincide  peculiarly  with  the  will 
at  bar. 

If  the  case  of  Wood  v.  Penoyre,  supra,  be  read  with  the  atteu- 
tion  which  its  approval  by  the  Oourt  of  Appeals  demands,  its 
Teasoning  will  be  found  to  constrain  the  present  result.  Other 
decisions,  upon  varying  facts,  indicate  that,  whether  the  pay^ 
ment  of  the  legacy  be  postponed  by  the  will  or  not,  interest  is 
payable,  not  from  the  time  when  the  estate  is  so  converted  that 
the  legacies  may  be  actually  paid  therefrom,  but  from  the  time 
when  the  l^acies  become  legally  due,  though  not  practically 
capable  of  payment  Wheeler  v.  Euthven,  74  N.  Y.  428 ;  Mat- 
ter of  Rutherford,  196  id.  811 ;  Dixon  v.  Storm,  5  Eedf.  419 ; 
St.  F.  X.  Coll.  V.  Doherty,  id.  526. 

Matter  of  Schabacker,  46  Misc.  Rep.  219,  does  not  actively 
support  the  views  herein  relied  upon;  but  there  the  source, 
me&od  and  time  of  payment  were  to  be  derived  from  a  provision 
by  which,  at  the  end  of  the  life  estate,  the  land  was  devised  over 
to  the  executor  in  trust  "  with  power  to  sell  and  convey  the  same 
and  divide  the  proceeds  "  among  certain  legatees  and  to  pay  the 
balance  to  a  person  named. 

Mr.  Justice  Marcus,  then  surrogate,  upon  these  facts,  said: 
^'  The  time  for  the  conversion  of  the  property  has,  therefore, 
been  left  indefinite  by  the  will,  and  no  particular  time  specified 
for  the  performance  of  the  trust.  It,  therefore,  seems  that  it  was 
within  the  contemplation  of  the  testatrix  that  the  property  must 
be  sold  and  that  it  was  out  of  the  moneys  derived  from  such  sale 
that  the  legacies  were  to  be  paid  (and  in  fact  no  other  assets  ex- 
isted), and  since  no  time  was  specified  for  the  performance  of 
the  trust  a  reasonable  time,  of  course,  would  be  allowed. 

^^  It  is  urged  that  since  the  power  of  sale  is  given  for  the  pur- 
pose of  paying  the  legacies^  equity  will  r^^rd  the  land  as  actu- 
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ally  converted,  and,  therefore,  interest  attacheB  to  lihe  legacy,  the 
same  as  though  the  property  had  actually  been  sold  immediately 
upon  the  death  of  the  testator.  The  rule  ought  not  to  be  applied 
to  this  case,  since  ^  to  divide  the  proceeds  thereof '  must  mean 
an  actual  sale,  and  iihe  fiction  of  equitable  conversion  ought  not 
to  apply,  particularly  in  view  of  the  absence  of  any  claim  that 
the  trustee  refused  to  sell  or  his  good  faith  questioned." 

This  language  would  fairly  distinguish  the  case  cited  from 
the  case  at  bar.  The  controlling  feature  there  was  that  no 
equitable  conversion  at  the  end  of  the  life  estate  could  be  found, 
since  the  will  left  the  time  of  the  conversion  indefinite.  Here 
the  will  contained  a  peremptory  direction  for  sale  and  conver- 
sion upon  the  death  of  the  wife,  and,  of  course,  an  equitable  con- 
version was  wrought. 

The  intimation  of  the  opinion  quoted  is  dear  that,  if  the  '^  fio* 
tion  of  equitable  conversion ''  could  have  been  applied,  another 
result  would  have  been  accepted.  That  opinion  proceeded  upon 
the  finding  that  ^^  it  was  out  of  the  money  derived  from  the  sale 
that  the  legacies  were  to  be  paid  "  and  supported  this  conclusion 
vdth  the  fact  that  "  no  other  assets  existed ;  '^  while  in  the  case 
under  inquiry  there  were,  at  Ihe  death  of  the  life  tenant,  per- 
sonal  assets  which  were  applicable  in  law  and  must  be  presumed 
to  have  been  actually  available  for  the  immediate  discharge  of  a 
large  proportion  of  the  legacies.  The  case  cited  is  regarded 
as  limited  by  its  own  facts. 

In  the  adjustment  of  this  account  the  legacies  in  question 
must  have  interest  at  the  legal  rate  from  the  cessation  of  the 
particular  estate. 

Decreed  accordingly. 
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Matter  of  the  Judicial  Settlement  of  the  Aooount  of  Lusb  D. 
(Staplxtoit^  as  Execator  of  the  Laat  Will  and  Teatament  of 
JoHAirif A  Blohm^  Late  of  EingB  Oonntj;  Deoeaaed. 

{Surrogate^9  0<mrt,  Kinga  County,  March,  1910.) 
Wnxfl — InrawnsetAiiojf  aztd  ooKSTBTTcnoif — ^Dbsxgkatioivs  aitd  dbsgkip- 

TI01V8    or    FBOPBTT,    FUNDB,    BIC. — PaBTIOUIAB    TIBMB    OV    DOUBTHTI. 
HBANZlf 0 — CHABan  MABB  AeAIHBT  UGATBB. 

A  gift  to  a  ligatM  of  one-tbird  of  the  twtatriz'i  eaah,  bondi  aad 
mortgagM,  "less  the  simi  of  three  thonsand  dolUrt  which  sum  of 
three  thousand  dollars  I  charge  him  in  full  satisfaction"  of  certain 
advances  previously  madei  cannot  be  taken  as  establishing  an  indebted- 
ness in  favor  of  the  testatrix  so  as  to  cut  down  a  gift  to  the  same 
legatee  in  a  later  part  of  the  will,  where  the  testatrix  leaves  no  eash» 
bonds  and  mortgages  from  which  said  amount  of  three  thousand  dol- 
lars can  be  deducted. 


upon,  the  judicial  aettleiuent  of  the  aecoout  of  aa 
executor. 

Seelmau  k  Fariey,  for  executor  and  trustee ;  H.  Harvej  Har- 
wood^  for  Bobert  T.  Blohm ;  G.  L.  SimouBon,  for  O.  Levitsk^  a 
legatee;  Thomas  J.  Farrell,  for  Johanna  M.  B.  Oook,  a  legatee. 

Ejudohah,  S. — The  wiU  under  which  the  trustee  accounts 
contained^  in  the  seventh  paragraph  of  the  wiU^  a  dense  in  trusty 
among  other  thingB^  to  pay  one-third  of  the  rents,  issues  and 
profits  to  the  sou  of  testatrix,  Bobert  T.  Blohm,  during  his  life- 
time, for  his  support  and  Tnaintenance. 

An  earlier  provision  in  the  will  was  as  follows : 

^'  Fourth.  I  give  and  bequeath  one-third  (1-3)  of  all  mj 
<»sh,  bonds  and  mortgages,  less  the  sum  of  three  thousand  dol* 
Ian  ($8,000),  which  sum  of  three  tiiousand  doUazs  ($8,000) 
I  charge  him,  Bobert  T.  Blohm,  in  full  satisfaction  for  aU 
moneys  at  any  time  advanced  to  him  by  my  husband  or  myself, 
to  the  Nassau  Trust  Company  of  Brooklyn,  in  trust,  neverthe- 
less, for  the  following  piLrposes : 
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'^  To  invest  and  reinveftt  the  same  in  bonds  to  be  secured  by 
first  mortgages  on  New  York  city  real  estate,  to  collect  the  in- 
terest thereon,  and  to  pay  all  of  said  interest,  less  its  commis- 
sions, to  my  son,  Bobert  T.  Blohm,  semi-annually,  for  his  sup- 
port and  maintenance  during  the  term  of  his  natural 
life.    ♦     ♦  ♦'' 

The  testatrix  left  no  bonds  and  mortgages,  and  no  cash,  ex- 
cept a  sum  which  was  less  than  the  amount  of  her  debts. 

She  intended  that  her  gift  to  her  son,  in  the  fourth  paragraph, 
diould  be,  not  one-third  of  her  cash,  bonds  and  mortgages,  but 
one-third  of  her  cash,  bonds  and  mortgages,  less  the  sum  of 
$3,000. 

This  cannot  be  regarded  as  the  basis  for  a  finding  that  the 
son  was  in  fact  indebted  to  her  in  the  sum  of  $3,000,  or  any  sum. 
A  testator  cannot  create  an  indebtedness  to  himself  by  saying 
that  one  exists,  nor  is  it  within  the  province  of  construction  to 
decree  that  a  person  is  the  debtor  of  the  estate,  whatever  may  be 
the  assertion  of  the  will  on  the  subject 

Hence,  notwithstanding  the  description  or  qualifioation  which 
may  be  annexed  by  the  testator  to  a  sum  used  by  him  as  a  means 
of  ascertaining  the  amount  of  his  proposed  bounty,  the  sum  so 
used  can  only  be  an  arbitrary  measure  of  amount  It  has  no 
more  value  in  the  will  than  if  it  were  mentioned  as  a  sum  of 
money  simply.  And  if  the  only  office  of  the  words  relative  to 
this  $3,000  was  to  ascertain  the  quantum  of  the  gift  of  cash, 
bonds  and  mortgages,  it  follows  that  its  mere  mention  for  that 
purpose  alone  cannot  affect  or  reduce  the  later  provision  in 
favor  of  the  same  beneficiary. 

The  failure  of  the  gift  of  a  portion  of  the  cash,  bonds  and 
mortgages  affords  no  reason  why  Bobert  T.  Bl<dmi  should  not 
have  the  full  benefit  of  the  trust  in  his  behalf  contained  in  the 
seventh  paragraph  of  the  wiD,  and  the  pending  account  should 
be  settled  accordingly. 

Decreed  accordingly. 
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Matter  of  the  Judicial  Settlement  of  the  lAooount  of  Whxiaic 
BiEDFOBD^  as  Executor  of  the  Last  Will  and  Testament  of 
Anbtib  E.  BuEififAN,  Deceased. 

[Surrogat^M  Court,  King9  County,  Maroh,  1910.) 

WJULS — ^iHTBCTBTATIOir  Ain>  CONS1SUOTIOH :  TlBMB  OBSAXDIO  LBOAOIBB  AlTD 
GUTS  or  TSCOMK,  IRTKBK8T,  8UPP<»T  AICD  BKLBASIB  OV  DBBTB — ^RUUM 
AND  ZIOXICATIONS— <3BT]BAI.  DBICONSimATTVX  OB  SFKHllC  OHAaACTEB  QV 
XJWACIBS:    EkPCZTBES  Or  THE  KBTATC,  0HABGK8,  ADTAHCES  AND  PATHXNT 

or  DOTS  AND  xjsAdxs— Rules  and  iifPUCATioNs — ^iMniED  lzabhitt 
or  DDcoNsiSAiits  mukczni. 

A  gift  hj  a  testatrix  to  her  infant  dhildren  of  her  house  and  ki, 
ooupled  with  the  direetion  "  and  from  the  money  which  I  haye  in  bank 
to  pay  off  the  mortgages  against  my  said  house  and  lot  as  soon  after  my 
death  as  possible,"  is  to  be  construed  as  constituting  a  demonstratiye 
l^aey  of  such  moneys  to  the  extent  required  for  the  payment  of  the 
mortgages;  and,  where  the  fund  is  inadequate  for  the  purpose  and 
there  are  no  personal  assets,  the  expenses  of  administration  must  first 
be  paid  therefrom  and  the  balance  must  then  be  applied  to  the  purpose 
indicated. 

•  Proceeding  upon  the  probate  of  a  will. 

Ooombs  &  Wilson^  for  executors ;  O.  Walter  Randall,  special 
guardian,  for  Beaumont  infants;  William  J.  Bolger,  special 
guardian,  for  Charles  M.  Beaumont  and  Charles  'Altenbrand. 

EJBTOHAM^  (S. — The  Tnll  requiring  construction  was  in  part 
as  follows : 

'^  Second.  I  give  and  devise  to  my  two  youngest  children, 
Joseph  Beaumont  and  Benjamin  Arthur  Beaumont,  my  house 
and  lot,  No.  872  Graham  avenue,  Brooklyn,  Kings  county,  to 
them,  their  heirs  and  assigns  forever,  and  I  hereby  appoint  my 
said  hnsband  to  be  their  guardian  during  their  infancy,  and 
from  the  money  which  I  have  in  bank  to  pay  off  the  mortgages 
gainst  my  said  honse  and  lot  as  soon  after  my  death  as  possible. 
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4aid  to  paj  all  taxes  and  aaflesementB  wliich  may  hereafter  be 
levied  against  the  same  and  in  consideration  thereof  and  the 
^ardianship  of  mj  said  children  Joseph  and  Benjamin^  that  he 
4shall  have  the  use  of  eaid  house,  rent  free,  during  his  lifetime." 

This  provision  was  followed  by  three  general  legacies  of 
money  and  a  gift  of  the  residue  to  the  husband. 

This  will  must  be  construed  as  containing  a  direction  that 
the  moneys  in  bank  left  by  the  testatrix  at  death  should  be  ap- 
plied to  the  extinction  of  the  mortgages  upon  the  devised  land& 
This  constituted  a  demonstrative  legacy  to  the  persons  named  as 
devisees  of  such  portion  of  the  moneys  in  bank  as  might  be  re- 
quired to  satisfy  the  mortgages  or  of  the  whole  of  such  moneys, 
if  they  were  lees  than  the  amount  of  the  mortgages. 

There  being  no  personal  estate  other  than  the  moneys  thus 
•demonstrated  as  the  source  from  which  the  specific  legacy  was 
jnade  payable,  the  expenses  of  administration  were  necessarily 
{>ayable  from  the  demonstrated  fund  and  the  balance  thereof 
flhould  be  applied  to  the  purpose  to  which  it  was  devoted  by  the 
testatrix. 

The  lands  having  been  sold  and  the  mortgages  having  been  dis- 
<3harged  from  the  proceeds  of  sale,  this  balance  should  now  be 
paid  to  the  gaardiasis  of  the  legatees. 

Decree  should  be  submitted  accordingly. 


NOTE  ON  DEMONSTRATIVE  LEGACIBS. 

A  Wgsoj  primarily  payablB  Mit  of  a  p«rti0alar  fnad  or  thing  detigaated 
in  the  will>  and  o&  the  eveat  of  the  faihire  thereof,  then  payable  oat  ol  tha 
.general  aaaete  of  the  estate.    Crawford  ▼.  MeCarthy,  160  N.  Y.  &14. 


Held  to  be  one  of  queatity,  payable  oat  of  a  particular  fund  primarily 
jod  oat  of  the  general  eatate  of  the  fond  deiigMiled  pivm 
Chnieh  t.  Hebard,  28  App^  DIt.  64^ 
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A  peeniMury  Itgwej,  gvnn  with  a  partiottlar  •eeority,  is  a  demoitftratiTe 
legai^  and  does  iK>t  tail  by  the  failure  of  the  seeari^  upon  which  it  ia 
given.    Fowler  v.  WiHoughfay,  4  L.  J.  Ch.  O.  &  72. 

Where  testator  gave  her  infant  children  a  house  and  lot  with  a  direotion 
that  from  the  money  in  bank,  mortgagee  against  the  house  should  be  paid 
as  floon  as  possible  after  her  death,  it  was  held  that  it  was  a  demonstrative 
legacy  of  such  money  to  the  extent  required  to  pay  the  mortgages,  and 
where  the  fund  was  insufficient  for  the  purpose,  and  there  were  no  per- 
sonal assets,  after  payment  of  the  expenses  of  demonstration  the  balance  of 
the  fund  must  be  applied  to  the  mortgage.    Matter  of  Bedford,  67  Miic.  38. 

Two  elements  held  neoessary:  The  testator  must  have  intended  to  make 
an  unconditional  gift  in  the  nature  of  a  general  legacy,  and  the  fund  out 
of  which  the  same  is  payable  must  be  indicated  in  the  bequest.  Stephen's 
Appeal,  100  Me.  14«. 

Held  both  general  and  specific  in  its  nature;  general,  because  the  legatee 
will  not  lose  his  legacy  in  the  event  that  the  fund  fail,  but  will  receive  it 
out  of  the  general  assets  specific,  because  in  case  there  be  a  deficiency  of 
assets,  it  will  not  be  liable  to  abate  with  the  general  legacies.  Graham  v. 
Graham,  46  N.  C.  291. 

DETEBJCZNATIOir  OF  OHABJUTTBa  OF  UBOAOT. 

Depends  entirely  on  intention  of  testator.  Walls  v.  Stewart,  16  Pa. 
St.  275. 

Where  a  particular  fund  is  named  out  of  which  legacy  is  to  be  paid,  it  is 
generally  considered  to  be  demonstrative.    Gidding  v.  Seward,  16  N.  Y.  366. 

But  when  it  appears  more  in  accordance  with  the  intention  of  the  testator 
such  a  legacy  may  be  considered  as  specific.  Matter  of  Tunney,  49 
Miec.  213. 

Or  it  may  be  treated  as  general  notwithstanding  such  a  designation. 
Newton  v.  Stanley,  28  N.  Y.  61: 

Where  a  gift  of  a  certain  amount  of  specified  property  is  made  out  of 
a  laiige  amount  of  property,  such  gift  is  generally  held  to  be  demonstraUve. 
Ives  V.  Oanby,  48  Fed.  718. 

A  gift  of  an  annuity  payable  out  of  income  is  a  demonstrative  legacy. 
Pierrepont  v.  I^dwards,  26  N.  Y.  128. 

ABATEMBHT. 

Demonstrative  legacies  have  priority  over  general  legacies  so  long  as  the 
fund  lasts  upon  which  they  are  charged.    Myers  v.  Myers,  88  Va.  131. 

Are  subject  to  abatement  in  case  the  residuary  estate  and  the  general 
legacies  are  insufficient  to  pay  the  debts  in  full.  O'Day  v.  ODay,  193  Mo. 
62;  Florence  v.  Sands,  4  Redf.  206. 

80 


466  SURROGATE'S  COURT  REPORTS. 

Where  charged  on  a  particular  fund,  they  abate  rateablj  with  specifie 
l^gaciefl,  BO  far  as  the  fund  will  extend  for  their  payment.  Florence  t» 
Sands,  4  Bedf.  206. 

Where  it  is  necessary  to  resort  to  the  general  fuii4  for  payment  on  ae- 
count  of  the  total  or  partial  failure  of  the  fund  upon  which  the  specific 
legacies  are  charged,  the  legacies  are  considered  as  general  and  must  abate- 
pro  rata  with  other  general  legacies.  Matter  of  Warner,  39  Misc.  482, 
3  Mills  Surr.  349. 

As  between  themselves^  demonstrative  l^^ies  abate  pro  rata  where  the 
fund  on  which  they  are  charged  is  insufficient  to  pay  them  all  in  full  and 
there  is  a  deficiency  of  assets.    Dunn  v.  Reneck,  40  W.  Va.  349. 
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Matter  of  the  Judicial  Settlement  of  the  Aocount  of  Fbbdebiok 
M.  BoiXES,  and  Mobton  Tbust  Company,  tts  Executors  of 
the  Last  Will  and  Testament  of  William  H.  H.  Hull,  De- 
ceased. 

{Burrogai^t  Court,  Kingt  County,  March,  1910. 

EZXCCTTOBS    AND    ADMINIBTBATOBS — Ck>MFBN8ATI02r — ^PaBTIOULAB     6KBTICB8 
AlTD  BATE  OV  OOIIFUTATIOIV  Or  AHOUNT  OF  0O1CMI8SI0KB — CoifFDTATiazr 

or  All ouHT  or  xstaid— What  abe  bbobdptb  and  faticbntb. 

Where  eeeuritiee  of  a  teetator  pledged  at  the  time  of  bis  death  as 
security  for  his  debts  were  sold  hy  order  of  the  executors  and  the  pro- 
ceeds were  applied  to  the  payment  of  the  debts  and  the  surplus  paid  to 
the  executors,  they  are  entitled  to  commissions  upon  the  gross  proceeds 
of  sale  and  not  merely  upon  the  surplus  remaining  after  satisfaction  of 
the  debt& 

Proceeding  upon  the  judicial  settlement  of  the  account  of 
executors. 

Winthrop  &  Stimson  (Albert  W.  Putnam,  of  counsel),  for 
executors;  Boswell  S.  Nichols,  for  legatees;  Jacob  I.  Bergen^ 
special  guardian. 

Ketoham,  S. — The  accounting  executors  found  upon  taking 
office  that  their  testator  had  pledged  certain  securities,  in  one 
case  to  a  bank  to  secure  a  loan  made  to  him  by  the  bank  and,  in 
another,  to  a  firm  of  stockholders  to  secure  to  them  ihe  repay- 
ment of  sums  advanced  by  them  in  the  purchase  of  the  securities 
on  margin  for  hie  account. 

The  executors  directed  the  bank  as  well  as  the  brokers  to  sell 
the  securities  thus  held  by  them  respectively ;  and,  upon  the  sale 
so  directed  there  was  paid  to  the  executors  by  the  pledgees  the 
difference  between  the  proceeds  of  sale  and  the  sums  which  the 
decedent's  estate  owned  to  the  pledgees.  The  sum  realized  from 
the  sales  was  $117,845 ;  the  amount  of  the  indebtedness  of  the 
estate  was  $97,446.07 ;  and  the  balance  paid  to  the  executors  was 
$19,898.93. 
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Are  the  executors'  oommiflsions  to  be  calculated  upon  the  pro- 
ceeds of  sale  or  upon  the  sum  received  bj  them  in  settlement 
"with  the  pledgees  ? 

The  transactions  of  the  decedent  have  been  called  pledges,  for 
thej  could  have  no  other  name  or  nature.  ISo  one  will  doubt 
that  the  contract  with  the  bank  was  a  pledge;  and  it  is  equally 
plain,  upon  authority,  that  the  ^trrangement  with  the  brokers 
was  of  the  same  character.    Content  v.  Banner,  184  N.  Y.  121» 

Hence,  the  decedent  retained  ownership  of  the  securities ;  his 
representatiyes  succeeded  to  that  ownership ;  and  his  estate  was 
indebted  to  the  pledgees  in  the  sums  for  which  they  held  the 
obligations  of  the  deceased.  Under  every  view  which  the  quality 
of  a  pledge  permits,  the  executors  receive  the  gioss  proceeds  of 
sale  and  must  have  commissions  thereon,  when  the  subject  of  tlie 
pledge  has  been  sold  by  their  directions  and  their  debt  has  been 
paid  from  the  proceeds. 

The  pledgees  made  these  sales  not  in  the  exercise  of  the 
right  of  disposition  secured  to  them  by  the  contract  of  pledge, 
but  solely  as  the  agents  of  the  executors;  and  their  custody  of 
the  proceeds  at  the  moment  of  their  application  to  the  debts^  re- 
spectively, was  the  possession  of  their  principals. 

Cases  which  bear  upon  the  discussion,  though  not  always 
directly,  are  as  follows:  Cox  v.  iSchermerhom,  18  Hun,  16; 
Smith  V.  Buchanan,  5  Dem.  169.  In  the  cases  of  Baucus  ▼. 
Stover,  24  Hun,  109,  and  in  Matter  of  Fulton,  30  id.  259,  Cox 
V.  Schermerhom,  supra,  was  distinguished  upon  grounds  which. 
indicated  that  the  commissions  were  allowable  upon  the  gross 
proceeds  of  sale  whenever  the  estate  was  indebted  for  an  amount 
to  which  the  proceeds  were  in  part  applied. 

Under  statutes  with  respect  to  the  allowance  of  commissioiifl> 
which  are  in  substance  like  section  2780  of  the  Code  of  Civil 
Procedure,  commissions  have  been  allowed  in  several  States 
upon  circumstances  practically  parallel  to  those  here  presented* 
Huddleston,  Adm.,  v.  Kempner,  87  Tex.  372 ;  Wolfs  Estate  v. 


.T 


MATTER  OF  BALDVTHtr.         '  4691 


Wolf,  81  S.  W.  Eep.  90 ;  Kiddle  v.  Meniinond,  Harper  S,  C.  Eq. 
229;  Estate  of  Pease,  149  €al.  167;  Elder  ▼.  Whittraiore,  51 
HL  App.  662. 

The  commiflsions  muBt  be  calcalated  upon  the  groBS  proceeds 
of  eale  in  the  two  transactiona  heirein  set  forth. 

Decreed  acoordingl j. 


Matter  of  the  Probate  of  the  Last  Will  and  Testament  of 

Chabucs  Dean  BAij>wiir^  Deceased. 

{8urrogai€^9  Oowrt,  Kingt  County,  April,  1910.) 

WniiS — ^THE  TBSTAHENTABTinsninMSNT  OB  ACT — ^EzSOUTION  OF  WILK/— Ilf 
GENSUL — ^FBXSENCB  Or  WmfSSBXS — ^POBUCATION  OB  TBBTAlfSZVTABT 
UBOULBATION. 

Where  as  to  one  of  tbe  subeeribing  witneasee  to  a  will  drawn  upon 
a  printed  blank  there  was  a  complianoe  with  the  statutory  require- 
ments, and  thereafter  the  testator  presented  the  paper  with  his  signa- 
ture upon  it  to  his  brother,  the  other  witness,  and  asked  him  to  wit- 
ness his  signature,  which  he  did,  but  there  was  no  declaration  then 
that  the  instrument  was 'a  will,  nor  any  circumstance  from  which 
such  a  declaration  could  be  implied;  and  where  after  remaining  to« 
gether  about  an  hour  they  went  to  luncheon  together  and  at  the  table 
the  testator  told  his  brother  that  the  paper  was  his  will,  to  which  the 
brother  made  no  reply  and  did  not  again  see  the  paper,  the  request 
prenously  made  was  not  exhausted  at  the  moment  of  its  utterance  but 
reached  forward  and  joining  itself  to  the  declaration  when  made  val- 
idated the  execution  of  the  instrument. 

Affirmed  142  App.  Diy.  904. 

Proceedings  upon  the  probate  of  a  wilL 

Elliott,  Jones  &  Fanning  (Edward  J.  Fanning,  of  counsel), 
for  proponent;  Floyd  Martin  Sheffeld  (William  Murray,  of 
<90iiDsel),  for  contestants. 

Sjbtoham^  S. — ^The  propounded  paper  was  presented  to  each 
of  the  subscribing  witnesses  separately,  and  whatever  took  place 
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.as  to  itB  execution  in  l^e  pieeenoe  of  one  was  not  within  the  ob- 
6erya;tion  of  the  other. 

In  the  case  of  one  witness  there  was  a  compliance  with  the 
statute. 

The  decedent  presented  the  paper  with  his  signature  upon  it 
to  the  other  witness,  who  was  his  brother,  and  asked  him  to  wit- 
ness his  signature,  which  was  done.  There  was  then  no  declara- 
tion that  the  instrument  was  a  will,  nor  was  there  any  circum- 
stance from  which  a  declaration  could  be  implied. 

The  decedent  then  put  the  paper  in  his  pocket,  he  and  the 
witness  remained  together  for  about  one  hour,  thej  then  went 
from  the  place  where  the  witness's  signature  had  been  made  to 
luncheon  at  a  restaurant  and  there,  at  table,  the  decedent  told 
the  witness  that  the  paper  was  his  will. 

Nothing  appears  to  have  been  said  by  the  witness  in  reply  to 
the  statement  that  the  instrument  was  a  will.  The  paper  was 
not  brought  into  the  view  of  the  witness  after  it  was  signed  by 
him.  From  the  time  when  it  was  signed  by  the  witness  until 
the  decedent  said  that  it  was  his  will  llie  brothers  were  continur 
ously  together. 

The  instrument  was  drawn  by  the  decedent  upon  a  printed 
blank  and  the  witnesses'  names  were  signed  at  the  end  of  a  blank 
form  printed  for  an  attestation  clause;  but  this  form  was  not 
filled  in  and  was  not  read  by  the  brother  witness,  though  it  was 
open  to  his  sight  Both  witnesses  added  to  their  signatures  a 
statement  of  their  residences,  but  the  brother  witness'  testimonj 
indicates  that  he  did  not  gather  from  the  statement  of  his  resi- 
dence that  the  paper  was  a  will. 

A  declaration  made  after  the  witness  has  signed  may,  in  cer- 
tain circumstances,  be  given  the  same  effect  as  if  it  had  preceded 
the  signature.  Any  one  of  the  four  essentials  of  execution  may 
be  found  in  a  probate  proceeding,  although  the  parties  to  die 
ceremony  may  have  departed  from  the  natural  sequence  enjoined 
by  the  statute. 
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ThuBy  though  it  is  reqidred  that  the  djedaration  shall  be  made 
by  the  testator  at  the  time  of  making  hia  Bubscription  or  at  the 
time  of  acknowledging  the  aame^  it  is  seldom  that  the  two  acts 
literally  coincide ;  and  the  declaration  which  either  precedes  or 
follows  the  subscription  may  comply  with  the  statute. 

A  witness  must  sign  at  the  request  of  the  testator ;  but,  though 
he  may  have  signed  in  advance  of  the  request,  his  act  in  that 
respect  may  become  his  signature  made  at  the  testator's  request, 
if  the  request  succeeds  the  signature. 

Where  the  witnesses  have  signed  in  advance  of  the  testator, 
their  signatures  may  conceivably  become  an  attestation  of  his 
subscription,  if  it  be  thereafter  supplied. 

Each  of  the  acts  necessary  to  the  testamentary  transaction  de- 
pends for  its  efficacy  upon  the  due  performance  of  the  odier  acts 
to  which  it  is  related ;  but  l^e  lesson  of  the  cases  is  that,  where 
there  has  been  a  disturbance  of  their  normal  order,  these  acts,  if 
all  performed  upon  the  same  occasion,  i^hall  still  be  regarded  as 
bearing  to  one  another  the  same  significance  as  would  be  ac- 
4X>K[ed  them  if  their  natural  succession  had  been  observed. 

If  a  witness  has  signed  without  either  a  declaration  or  a  re- 
quest, but  hears  both  before  the  testatmentary  transaction  is 
oyer,  clearly  in  the  contemplation  of  both  testator  and  witness 
the  declaration  and  request  of  one  fall  into  efficient  relations 
with  the  attestation  by  the  other,  and  there  is  a  consensus  on  the 
part  of  both  that  the  signature  of  the  witness  stands  as  a  token 
ihat  the  will  was  declared  and  the  signature  by  the  witness  was 
Tequested. 

If,  after  the  belated  declaration,  the  witness  should  formally 
announce  that  his  signature  was  confirmed  with  the  same  effect 
as  if  it  had  been  made  after  the  declaration,  few  would  doubt 
that  the  witness  had  attested  the  act  of  declaration. 

iWhaty  th^  is  the  difference  whether  the  witness  ratifies  his 
act  expressly  or  tacitly  f  Between  a  loud  and  strenuous  affirma- 
tion that  his  signature  shall  stand  and  the  silence  by  which  he 
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refrains  from  repudiatdng  it^  tihere  is  a  difference  of  {Hrobadye 
degree,  but  none  in  eubetance.  One  tends  with  great  f oroe^  but 
the  other,  neverthelesB,  tends  to  show  that  the  witness  ixmfimied 
his  signature  and  attributed  to  it  the  new  relation  and  purpose 
which  the  dedajmtion  would  impose  upon  it  and  tiiat  die  testator 
at  the  same  time  regarded  it  as  an  attestation  of  his  own  sub- 
scripticm  and  declaration. 

Ho  other  meaning  could  be  reasonably  derived  by  either  of 
them,  and  the  law  may  safely  invest  the  transaction  with  the 
character  and  value  which  it  bore  in  their  contemplation.  Bat 
no  such  meaning  would  necessarily  appear,  if  before  the  publica- 
tion the  transaction  was  broken,  either  by  the  separation  of  the 
actors  therein  or  their  distraction  from  the  testamentary  busi- 
ness by  the  intervention  of  third  persons.  Hence  it  has  besQ 
laid  down  that  the  several  acts  essential  to  the  execution,  when 
dislocated  by  the  parties,  may  be  related  to  their  normal  sequence 
only  when  all  of  them  occur  during  the  same  occasion. 

In  Vaughn  v.  Buford,  3  Bradf.  78,  Mr.  Surrogate  Bradford 
said :  ^^  The  particular  order  of  the  several  requisites  to  the  valid 
execution  of  a  testament  is  not  at  all  material,  provided  they  be 
done  at  the  same  time  and  as  part  of  the  same  transaction.  What 
is  the  same  time  and  the  same  transaction  is  a  subject  of  judicial 
determination,  in  each  particular  case,  depending  upon  the  facts^ 
and  incapable  of  being  governed  by  any  general  rule." 

The  testamentary  occasion  is  not  to  be  bounded  by  time  alone^ 
or  to  be  broken  by  a  change  of  the  place  where  the  transactioa 
commenced ;  for  the  persons  concerned  may  well  maintain  a  con- 
tinuous relation  to  the  ceremony  of  will  making  and  to  each 
other's  acts  in  that  regard,  despite  the  lapse  of  time  or  a  change 
in  their  own  location. 

The  only  test  which  survives  is,  whether  or  not  the  actors  re- 
mained for  a  period  covering  all  the  acts  which  they  did  with  re- 
spect to  the  execution  of  the  will  in  such  conscious  and  reoo^ 
nized  relations  to  each  other  and  to  their  acts,  respectivdy,  that 
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frcon  fiivt  to  laat  the  tranBaction  remained  open  and  in  anapenae 
between  them  and  whether  there  waa  such  continuity  in  their 
eondnet  and  attitude  in  the  premiaea  that  all  wbich  they  did 
therein  waa  done  '^  «t  the  aame  time  land  at  the  aame  tranaac- 
tion." 

In  Matter  of  Bale,  56  Hun,  169,  the  execution  was  held  in- 
valid where  at  the  time  when  the  aignaturea  were  made  no  deda* 
ration  whatever  of  the  teetamentaiy  nature  of  the  paper  waa 
made,  but  the  testator,  several  weeka  thereaf  ter^  and  upon  a  aub- 
aequent  oooasion,  informed  the  witnessea  that  the  instrument 
which  had  been  subscribed  waa  his  wilL  That  there  is  no  con- 
trolling parallel  between  -the  case  cited  and  the  caae  at  bar  will 
probably  appear  from  the  opinion,  where  the  result  ia  made  to 
rest  entirely  upon  the  fact  that  the  only  declaration  waa  made 
upon  a  subsequent  occasion,  several  weeks  after  the  witness  had 
subscribed  hia  name. 

In  the  case  tmder  examination  the  request  in  pursuance  of 
which  the  witness  aigned  his  name,  without  knowledge  of  the 
nature  of  the  paper,  waa  not  exhausted  at  the  moment  of  its  ut- 
terance. It  reached  forward  into  and  characterized  all  that  took 
place  while  the  teatator  and  his  brother  continued  together ;  and, 
joining  itself  to  the  declaration  when  made,  it  became  a  request 
to  the  witness  to  atteat  the  paper  in  the  character  in  which  it 
was  revealed  by  the  declaration.  When  at  that  stage  the  witness 
waa  silent  he  thereby  adopted  hia  signature,  already  made,  and 
indicated  &at  it  was  meant  by  him  to  atand  in  attestation  of  the 
anbacription,  dedai^tion  and  request. 

The  will  is  admitted  to  probate. 

Probate  decreed.  i 
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Matter  of  the  Probate  of  the  Last  Will  and  Testament  of 
Chables  FESDI27AND  HJOFFMAiT,  Deoeasod.* 

{Surrogate's  Court,  Kings  County,  April,  1910.) 
Wills — IifiEBPiurrATioN  and  ooirsTBUcnoN — DssioNAnoNs  asd  imsgbip- 

TIONS  OF  PEB80NS,  OBJECTS,  AND  PITBPOSES — ^RXTLIS  AND  IMPIJ0ATI0X8 — 
WOBDS  DESCBIPnVS  OF  A  CLASS. 

Where  a  testatar,  in  disposing  of  the  remainder  of  his  estate  upon 
the  death  of  the  life  tenant,  provides  that  it  shall  be  divided  pro  raia 
between  his  legatees  named  in  certain  articles  of  his  will;  and  where^ 
if  it  be  taken  to  have  been  his  intention  by  the  use  of  the  word  "  lega- 
tees "  to  indicate  the  five  persons  named  in  his  will  as  such,  the  result 
will  follow  that  his  bequest  will  be  ineffectual  to  dispose  of  his  entire 
estate;  and  where  if  he  had  so  intended  he  could  easily  have  called 
them  by  name;  and  where  in  another  clause  providing  for  abatement 
of  legacies  a  certain  process  of  proportion  was  ordained  necessarily 
applicable  only  to  the  beneficiaries  who  su^rvivod  him,  it  ought  rather 
to  be  inferred  he  intended  by  ''  legatees  "  only  those  who  survived  him 
and  thus  became  legatees  in  the  proper  import  of  the  term. 

Prooeedings  upon  the  probate  of  a  wilL 

Whitridge,  Butler  &  Rioe  (Edward  T.  Rice  and  Benjamin 
JL  Morton,  of  counsel),  for  proponent  Margaret  Koffman  and 
ior  Carolyn  HofiEman;  Miller,  King,  Lane  &  Trafford  (Edwin 
T.  Rice  and  Benjamin  A.  Morton,  of  counsel),  for  the  IJnioa 
Trust  Company;  Charles  W.  Dayton,  Jr.  (D.  Cady  Herrick, 
of  counsel),  for  Rosalie  A.  Avery,  Inez  Hoffman  Spagnola  and 
Joseph  L.  Bourdette,  contestants;  J.  Brownson  Ker,  special 
^ardian  for  infants  Grace  Hoffman,  Bertha  Hoffman  and 
Myrtle  Hoffman ;  Clarence  P.  Ayeiy,  appearing  in  person. 

KsTOHAM,  Sw — ^Reargument  has  been  heard  upon  one  featora 
of  the  construction  of  the  will  and  codicil  about  to  be  admitted 
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to  probate.    Material  parts  of  these  ULBFtruments  are  as  follows : 

'^  Art.  I.  I  grant  and  beqneath  unto  my  niece  Margaret 
Hoffman  seventy-fiye  thousand  dollars  ($75,000). 

'^  II.  I  grant  and  bequeath  unto  my  nieoe  Carolyn,  or  Car- 
rie Hoffman,  fifty  thousand  dollars  ($50,000). 

'^  Both  the  foregoing  legacies  shall  be  held  in  trust  as  herein 
provided  in  Art  VIII.  ♦  *  ♦  The  income  shall  be  paid 
only  to  said  legatees  respectively.  *  *  *  The  remainder 
of  their  respective  legacies  shall  remain  in  trust  as  provided 
above  *  *  *  and  in  case  of  the  death  of  either  of  them 
without  issue,  before  the  death  of  their  aunt  Inez  Hoffman 
l^atee  under  Art.  lY  herein,  then  the  share  of  such  decedent 
shall  in  such  event  revert  to  her  the  said  Inez  Hoffman.  And 
in  case  either  said  nieces  should  die  without  issue  subsequently 
to  the  death  of  their  aunt  the  said  Inez  Hoffman  and  prior  to  the 
death  of  their  grandmother,  Caroline  Hoffman,  then  in  such 
case  their  respective  shares  shall  in  like  manner  revert  to  their 
grandmother,  Caroline  Hoffman. 

''  HI.  I  grant  and  bqueath  my  plantation  commonly  known 
as  'Caroline'  Plantation  situated  in  Iberia  Parish  State  of 
-  Louisiana,  with  all  appurtenances  and  belongings  thereunto  ap- 
pertaining, unto  John  Frederick  Hoffman. 

"Art.  IV.  I  grant  and  bequeath  unto  *  ♦  *  Inez 
Hbfiman,  the  sum  of  one  hundred  and  twenty-five  thousand 
dollars  ($125,000)  with  the  proviso  that  the  same  shall  be 
placed  in  trust  as  herein  provided  in  Art  VIII  and  the  income 
thereof  be  paid  to  herself  only.  *  *  *  In  case  of  her  death 
without  issue  and  prior  to  that  of  her  mother,  all  her  interest 
lierein  shall  revert  to  her  mother.     *     *     * 

"  VI.     I  make  and  appoint  my  mother  Caroline  Hoffman 

residing  in  the  City  of  l^ew  Orleans  State  of  Louisiana,  my 

*  residuary  legatee,  the  amount  to  be  placed  in  trust  as  herein 

provided  in  Art.  Vlll  for  her  sole  benefit.    ♦    *     *    At  her 

death,  the  principal  and  any  accumulated  income  there  may 
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be,  shall  be  divided  pro  rata  between  the  legatees  named  in  Ar- 
ticles I^  II  and  IV  herein  respectiyelj  upon  the  basis  of  their 
respective  legacies  herein  and  to  be  subject  to  the  same  trust 
restrictions  stated  herein  appertaining  to  their  several  legacies 
hereunder. 

''Art  Vn.  Should  my  estate  be  not  found  sufficient  to 
realize  at  least  two  hundred  thousand  dollars  ($200,000)  to 
meet  the  legacy  under  Art  VI  herein,  then  all  other  legacies 
herein  ^  *  *  shall  be  scaled  and  diminished  in  amotmt,  or 
if  necessary  be  wholly  canceled,  in  order  to  make  said  legacy 
under  Art  VI  herein,  equal  to  two  hundred  thousand  dollars 
($200,000)  or  whatever  lesser  amount  my  total  Estate  may  then 
possibly  be — Slich  scaling  to  be  upon  a  pro  rata  basis.'' 

Paragraph  8  contains  an  appointment  of  a  trustee,  with 
language  from  which  an  express  trust  is  to  be  implied,  and  an 
avowal  of  confident  belief  that  the  testator's  ''  legatees  hereun- 
der *  *  *  niay  receive  wise  counsel  and  advice  on  finan* 
cial  matters  affecting  their  interests." 

Paragraph  &  contains  a  gift  of  personal  effects  to  ''  Caro- 
line Hoffman,  residuary  legatee  mentioned  in  Art  VI  herein.'' 

The  codicil  substituted,  in  place  of  the  gift  in  article  IV  to 
Inez  Hoffman,  the  sum  of  $25,000,  and  provided  as  follows : 

"  I  hereby  devise  and  bequeath  unto  my  sister  Widow  Wil- 
helmina  Bourdette  residing  on  Peters  Avenue,  Sixth  District, 
City  of  New  Orleans,  La.,  the  sum  of  $35,000  say  Thirty-five 
thousand  dollars  and  to  John  F.  Hoffman  now  residing  on  my 
Caroline  Plantation  Iberia  Paris  State  of  Louisiana  the  sum  of 
$10,000,  say  Ten  thousand  dollars.  And  I  hereby  make  these 
two  legatees,  upon  the  death  of  my  mother  pro  rata  residuary 
legatees  under  the  terms  and  conditions  as  set  forth  in  Art 
VI  herein,  as  additional  residuary  legatees. 

'^  The  above  l^acy  to  John  F.  Hoffman  is  in  addition  to  the 
one  in  his  favor  under  Art  III  herein." 

The  estate  involved  is  of  the  value  of  $2,300,000. 
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Caroline  Hoffman,  named  in  article  YI  of  the  will,  Wilhel- 
mina  Bourdette  and  John  F.  Hoffman,  named  in  the  codicil, 
all  died  before  the  testator's  death*  It  was  held  in  the  former 
opinion  (Matter  of  Hoffman,  65  Misc.  Bep.  126)  that,  by  the 
death  of  Caroline  Hoffman,  the  estates  of  those  who  would 
otherwise  have  taken  in  remainder  ux>on  her  death  were  ac- 
celerated ;  that  as  to  the  will  there  were  three  trusts  for  the 
payment  to  the  beneficiaries  thereof,  during  their  several  lilies, 
of  the  income  upon  $75,000,  $50,000  and  $25,000,  respectively ; 
that  the  several  estates  in  remainder  upon  the  death  of  Caroliiie 
Hoffman,  which  by  her  death  were  converted  into  present  es- 
tates, were  separated  into  as  many  individual  trusts  as  there 
were  beneficiaries,  and  that  the  fund  of  each  of  said  trusts  was 
designed  to  be  a  portion  of  the  residue  which  should  bear  to  the 
whole  residue  the  same  proportion  as  the  **  legacy  "  so-called 
of  the  beneficiary  should  bear  to  the  aggregate  of  such  primary 
l^acies  of  money.  As  to  the  codicil,  it  was  held  that  the  two 
general  legacies  therein  contained,  of  $35,000  and  $10,000, 
lapsed  and  fell  into  the  residue. 

The  question  treated  in  the  former  opinion  (65  Misc.  Bep. 
126),  with  an  inadequacy  which  has  provoked  this  reargument, 
is,  whether,  under  construction  of  the  will  and  codicil,  the  in- 
terests in  the  residue  which  would  have  devolved  upon  these  two 
codicillary  legatees  if  they  had  survived  the  testator,  were  in- 
tended, in  the  event  of  their  death,  to  pass  as  a  part  of  the  resi- 
due to  the  trusts  for  the  surviving  beneficiaries  or  to  become 
assets,  undisposed  of,  to  be  distributed  according  to  the  laws 
governing  intestacy. 

There  is  little  in  the  situation  of  the  estate  as  it  appeared  to 
the  testator  to  aid  a  choice  between  these  two  interpretations* 
Under  one,(  the  portion  of  the  estate  involved  would  at  once 
devolve  upon  the  next  of  kin ;  under  the  other,  it  would  be  di- 
vided into  as  many  parts  as  there  might  be  surviving  benefici- 
aries, each  of  which  parts  would  reach  the  next  of  kin  at  the 
end  of  a  designated  life. 
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It  will  save  words  if  the  terminology  of  the  testator  be 
adopted,  though  at  the  sacrifice  of  legal  accuracy.  Heoice,  tha 
word  ^'  legatee  "  will  be  borrowed  from  the  will  to  indicate  the 
person  named  in  the  will  or  codicil  as  the  intended  recipient^ 
either  outright  or  in  trust,  of  a  specific  sum  of  money  primarily; 
allotted  to  him ;  the  word  ^'  legacy  "  will  be  used  to  denote  the 
interest  intended  for  such  legatee  in  the  sum  of  money  speci- 
fically allotted  to  him  or  to  his  use,  and  the  term  '^  residuaxy;^ 
legatee"  will  describe  such  person  in  his  relation  to  the  re- 
mainder. 

It  is  argued  in  behalf  of  next  of  kin  that  the  intended  gifts 
to  the  "  residuary  legatees  "  are  governable  by  the  standards 
which  would  have  applied  if  the  testator,  instead  of  indicating 
as  the  subject  of  his  proposed  gifts  of  the  residue  so  much  thereof 
as  was  proportionate  to  the  legatee's  primary  legacy  of  money, 
had  defined  his  intended  benefit  to  each  of  them  from  the  resi- 
due by  a  specific  fraction,  of  which  the  amount  of  the  so-called 
'Megacy"  was  the  numerator  and  the  aggregate  of  all  the 
'Megacies"  was  the  denominator.  In  this  regard,  it  is  con- 
tended that,  where  the  whole  of  the  ^'  legacies  "  of  specific  sums 
was  $195,000,  and  the  attempted  legacy  in  a  given  case  was  of 
$35,000,  the  will  should  be  read  as  if  the  words  were,  '^  I  give, 
of  the  residue,  35/195." 

Upon  this  reading,  the  claim  is  founded  that  the  portions  of 
the  residue  which  would  have  been  held  in  trust  for  the  two 
legatees  named  in  the  codicil,  if  they  had  outlived  the  testator, 
are  not  disposed  of  by  the  will  and  must  fall  into  intestacy. 

Again  this,  it  is  insisted  (1)  that  the  attempted  gifts  in  re- 
mainder were  to  a  class  of  benficiaries,  so  that,  upon  the  deaths 
which  occurred,  the  survivors  still  constituted  the  class ;  and  (2) 
that  the  intent  of  the  testator  was  not  to  measure  the  intended 
gifts  from  the  residue  by  the  amounts  designated  as  the  several 
legacies  proposed,  but  that  the  will  evinces  a  purpose  to  confer 
an  interest  in  the  residue  which  should  be  dependent  upon  not 
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only  the  amount  of  the  primary  legacy  but  upon  the  aseumption 
by  the  intended  beneficiary  of  the  character  of  an  actual  legatee 
as  to  such  aioount  upon  the  death  of  the  testator. 

The  argument  last  stated  would  impress  upon  the  will  tho 
same  meaning  as  if  the  testator  had  said :  "  Having  (attempted 
legacies  to  five  persons  of  certain  sums  of  money,  which  legacies 
will  fail  if  they  die  before  me,  I  direct  that  each  of  them  shall 
have  such  interest  in  the  residue  of  my  estate  as  shall  be  mea^ 
unable  by  the  amount  which  shall  actually  come  to  him.  It  is^ 
for  them  as  legatees,  and  not  as  persons  who  may  never  fulfill 
that  capacity,  that  my  gift  in  remainder  is  intended."  Defi- 
nitions of  gifts  to  a  class  seem  to  exclude  these  gifts>  and  the 
controversy  narrows  to  the  two  remaining  claims  of  construc- 
tion. 

The  rule  under  which,  upon  the  precedence  of  a  person  for 
whom  a  will  has  designed  an  aliquot  share,  the  share  faUs  intc^ 
intestacy  is  highly  artificial.  While  criticism  of  its  basis,  since 
it  is  well  established,  is  not  permissible,  its  foundations  may^ 
without  disloyalty,  be  examined  when  it  is  sought  to  extend  it& 
application  to  a  will  which  may  substantially  vary  from  the 
language  found  in  the  cases  in  which  the  rule  has  been  an- 
nounced. 

It  has  been  applied  where  the  attempted  gift  was  to  several 
persons  of  distinct  fractional  shares.  Matter  of  Kimberly,  150 
N.  Y.  90 ;  Matter  of  Biches,  37  Miac.  Bep.  464 ;  Langley  v. 
Westchester  Trust  Co.,  39  id.  735 ;  S.  C,  180  N.  Y.  326 ;  Betts. 
V.  Betts,  4  Abb.  N.  C.  317. 

In  the  case  of  £imberly,  cited  supra,  the  sole  question  consid- 
ered was  whether  three  legatees  took  as  a  daes,  jointly  or  in 
common ;  and  it  was  held  that  the  three  "  took  as  tenants  in 
common,  and  hence  that,  as  to  one-third  of  the  testator's  estate,. 
he  died  intestate,"  though  beyond  peradventure  one  of  the  lega- 
tees died  before  the  death  of  the  testator  and  never  took  any- 
thing, in  conmion  or  otherwise. 
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By  the  cases  cited,  the  proposition  is  fastened  in  the  law 
that  a  person  who  ifi  simply  designated  in  a  will  as  an  intended 
legatee  and  who  never  becomes  a  legatee  may  take  an  estate. 
But  while  the  mind  is  thns  forbidden  to  question  how  in  any 
case  lihe  statute  directing  that  '^  every  estate  devised  to  two  or 
more  persons  in  their  own  ri^t  shall  be  a  tenancy  in  common, 
imless  expressly  declared  to  be  in  joint  tenancy/'  can  possibly 
be  applicable  to  a  person  who  took  no  devise,  there  is  nothing 
in  those  cases  to  restrain  inquiry  whether  a  will  materially  dif- 
ferent from  the  wiUs  there  couBtrued  comes  within  the  grasp  of 
lihose  authorities. 

How  can  a  will  effect  a  devise  before  the  testator  is  dead? 
What  tenancy,  whether  in  common  or  in  'any  other  quality,  is 
vested  in  a.  person  just  because  he  is  named  as  a  devisee  or  l^a- 
tee  in  a  will  which  may  be  revoked  and  which,  even  if  confirmed, 
has  no  power  to  devolve  any  estate  tmtil  the  death  of  the  testator  f 
Why  idiould  those  incidents  of  a  tenancy  in  common,  which  for- 
bid survivorship  among  those  who  actually  take,  be  extended  to 
persons  who  merely  take  a  chance  to  become  tenants  in  common 
under  an  attempted  devise  which  becomes  effectual  as  to  one  but 
void  as  to  the  other?  These  are  questions  which  are  set  at  rest 
by  the  cases  cited,  with  respect  to  the  language  of  the  wills  there 
<K>nstrued,  and  such  form  of  words  in  other  wills  as  may  be  found 
to  be  substantially  similar;  but  the  inquiry  survives,  whedier  in 
the  will  at  bar  the  provisions  are  practically  within  the  con- 
straint of  the  cases  cited. 

The  rule  under  examination  has  always  resulted  in  the  diver- 
sion of  a  portion  of  the  testator's  estate  to  persons  whom  he  has 
refrained  from  mentioning  in  his  will  as  recipients  thereof;  and, 
in  every  case  falling  within  its  influence,  the  particular  facts 
liave  led  to  a  disr^ard  of  the  canon  of  construction  that  intes- 
tacy is  to  be  avoided,  and  that  a  testator  is  presumed  to  have  in- 
tended a  comprehensive  disposition  of  all  of  his  estate. 

If  the  gifts  in  the  will  at  bar  are  properly  capable  of  the  con* 
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stomction  that  thej  were  dependent  upon  a  crisis  or  method  of 
determination  whi<^  could  only  be  developed  and  appreciated 
after  the  teatator^s  death,  it  is  certain  that  any  portion  of  the  es- 
tate which  might  have  otherwise  passed  by  one  of  the  contingent 
gifts  musty  uprai  its  f ailure,  remain  in  the  residue  and  be  the 
subject  of  the  residuary  disposition*  It  would  be  as  if  the  testa- 
tor had  said :  '^At  my  mother's  death,  I  desire  that  my  executors 
shall  ascertain  who  are  then  my  primary  legatees  in  actual  en* 
joyment  of  their  primary  legacies  and  shaU  pay  a  share  of  the 
Temainder  to  such  as  then  maintain  that  attitude.  As  to  such 
as  do  not  then  occupy  that  relation  in  fact,  my  pr(^K)sed  gift 
AM  be  as  if  it  had  never  been  attempted." 

Under  the  words  last  imagined,  or  any  of  like  import,  there 
would  not  be  intestacy.  Where,  upon  the  predecease  of  a  pro- 
posed legatee,  it  has  been  held  that  the  gift  to  him  was  distribu- 
tive and  upon  its  failure  fell  into  intestacy,  the  several  legacies 
were  bestowed  nominaiim,  and  the  wiir  contained  no  phrase 
which  would  affix  to  iJie  gifts  a  condition  to  be  fulfilled  upon 
the  testator's  death. 

In  the  will  onder  exammttioii  t&  testator  did  not  attempt  to 
dispose  of  the  remainder  to  his  beneficiaries  ncminalim.  To 
hav«  named  them  wcnild  have  been  simple,  direct  and  usual. 
Oifto  by  name  are  sufficiently  normal  and  familiar  to  justify 
the  conclusion  that  a  testatcMr  who  has  rejected  the  use  of  names 
to  describe  the  objects  of  his  gift  has  rejected  the  purpoes  whidi 
would  ordinarily  adhere  to  a  gift  in  that  form. 

No  case  has  been  cited  of  a  death  among  legatees  before  the 
testatoif's  death  in  which  persons  indicated  as  beneficiaries  have 
been  held  to  take  in  common,  or  in  which  the  will  has  been  con- 
strued to  contain  an  intention  that  such  persons  shall  become 
tenants  in  common,  unless  the  gift  was  by  name  or  by  a  descrip- 
tion Tdiich  in  its  value  at  the  time  of  the  making  of  the  will  was 
equivalent  to  nomination.  Gifts  naminatim  imply  the  purpose 
that  tibe  persons  named  shall  take  unquestionably  upon  the  testsr 
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tor's  death.  To  attach  to  the  gift  a  description  to  which  the  pro- 
posed beneficiary  must  conform  necessarily  provokes  the  di- 
lemma of  construction^  either  that  the  testator  conceived  of  tfaa 
beneficiary  as  already  clothed  with  the  description  and  adopted 
it  as  fin  equivalent  for  a  name,  or  that  he  looked  forward  to 
a  time,  after  his  death,  when  the  legatee  should  assume  and 
answer  to  the  description  as  a  condition  of  receiving  the  proposed 
benefit. 

If  the  qualification  adopted  by  the  testator  as  to  the  incidental 
gift  was  used  to  the  exclusion  of  the  names  by  which  he  might 
readily  hfive  indicated  his  beneficiaries,  the  resort  to  the  qualifi- 
cation and  the  rejection  of  the  ordinary  method  of  nominatiiXL 
force  the  question,  did  he  mean  thereby  to  avoid  the  result  whidi 
nomination  i^ould  have  imposed  upon  his  purpose  i  Any  devia- 
tion from  normal  and  accessible  means,  familiarly  known  to  b& 
■appropriate  to  a  definite  end,  may  well  indicate  that  the  end  was- 
not  sought  and  that  avoidance  of  the  method  premeditated  an 
avoidance  of  the  result  to  which  it  was  adapted. 

The  distinction  between  words  importing  a  gift  by  name  and 
words  of  gift  to  one  by  description  may  be  without  substance 
when  it  concerns  a  primary  and  isolated  legacy,  for  it  makes  no 
difference,  either  in  the  testatmentary  notion  or  in  the  admin- 
istration of  the  estate,  whether  a  single  naked  gift  of  money  be^ 
made  to  one  by  name  or  description ;  but  the  distinction  may  be 
dominant  and  may  well  lead  to  diverse  results  when  a  testator, 
paving  nominated  a  person  for  a  legacy  of  money,  superimposes* 
a  new  proposed  benefit  to  be  meted  out  to  the  legatee  in  propoi^ 
tion  to  his  original  legacy.  Any  language  used  in  framing  thia 
secondary  purpose  may  well  demand  an  interpretation. 

This  testator's  dispositions  in  remainder  were  not  only  not 
•defined  by  the  use  of  the  names  of  his  proposed  donees,  but  they 
were  hedged  about  with  language  significantly  adapted  to  a  pur^ 
pose  that  his  beneficiaries  in  remainder  should  be  only  those  who 
should  survive  him  and  should  present  themselves  in  the  capacity 
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cf  l^atees.  Hia  words  were :  '^  To  the  legatees  named  in  Ar- 
ticles I^  II  and  IV  herein,  respectively,  upon  the  basis  of  their 
Tespectiye  legacies  herein/'  To  these  were  added  the  two  lega- 
tees named  in  the  codicil,  who  were  called  ^^  pro  rata  residuary 
legatees "  and  '^  additional  residuary  legatees "  (meaning,  of 
cown&j  additional  legatees  in  remainder). 

Thus,  there  were  five  persons  who  primarily  were  indicated 
as  legatees  in  specific  sums.  The  proportion  in  which  the  re- 
mainder was  to  be  disposed  of  was  to  conform  to  their  so-called 
'^  legacies."  In  determining  whether  tbese  words  comprehended 
the  persons  who  were  indicated  by  the  will  as  the  recipients  of 
Ids  gift  in  remainder,  or  such  of  them  only  as  upon  his  death 
would  fulfill  that  capacity,  the  words  "  legatee  "  and  "  legacy  " 
must  be  given  their  normal  influence.  They  have  no  meaning 
in  grammatical  limits  or  in  legal  application  except  that  a  l^a- 
tee  is  one  who  gets  a  l^acy  and  a  legacy  is  that  which  a  l^atee 
gets. 

Nemo  viventis  haerea  est  With  a  certainty  no  less  than  that 
involved  in  the  maxim,  no  one  can  be  the  legatee  of  one  who  is 
alive.  He  may  be  the  proposed  or  expected  legatee,  just  as  one 
may  be  the  >heir  apparent  or  presumptive,  but  death  of  the  an- 
cestor in  one  case  and  of  the  testator  in  the  other  must  come  to 
pass  before  heir  or  legatee  can  actively  appear  in  the  character 
to  which  he  has  been  potentially  appointed. 

Hence,  while  it  must  be  conceded  that  this  testator  —  a  lay- 
man drawing  his  own  will — 'may  conceivably  have  used  the 
words  "  legatee"  and  "  legacy  "  loosely  to  describe  the  persons 
merely  proposed  as  possible  recipients  of  a  legacy,  it  is  at  least 
equally  probable  that  the  words  were  employed  with  intelligence 
and  precision ;  and,  in  any  event,  where  the  search  is  not  so  much 
for  the  subjective  intention  of  the  testator  as  for  the  intention 
which  his  will  expresses,  it  is  safe  to  resolve  the  doubt  in  favor 
of  a  construction  which  is  open  to  no  reproach  except  that  it 
fives  words  their  precise  significance.    If  the  words  in  question, 
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taken  ivith  their  context,  be  regarded  as  susceptible  of  their 
normal  grammatical  meaning,  there  is  clearly  room,  if  not  an 
imperative  warrant,  for  resort  to  the  presumption  against  ix^ 
testacy  and  for  the  construction  which  such  presumption  sug- 
gests. 

In  determining  whether  or  not  the  will  contemplated  that  the 
process  of  proportion  should  be  applied  to  the  ^*  legatees  ''  and 
'^  legacies  "  as  they  stood  at  the  testator's  death;  recourse  may  be 
had  to  article  YII  of  the  will.  There,  in  one  important  respect^ 
appears  the  distinct  purpose  that^  with  regard  to  those  *^  lega> 
tees  "  and  those  '^  legacies,"  certain  process  of  proportion  was 
ordained  which  could  not  be  applied  to  the  legatees  or  their  lega- 
cies as  they  might  be  at  the  time  the  will  was  made,  but  which 
was  necessarily  to  be  applied  only  after  ^  his  death  and  to  the 
beneficiaries  who  should  then  surnve.  In  tihis  article  it  is  pio- 
Tided  that)  in  case  the  estate  shall  not  realize  the  sum  of  $200,- 
000  for  the  trust  in  behalf  of  the  mother,  the  legacies  of  the  five 
beneficiaries  shall  be  so  scaled  and  diminished,  upon  a  pro  rata 
basis,  as  to  make  the  legacy  to  the  mother  equal  to  $200,000. 

It  needs  no  argument  to  show  that  the  scaling  or  proportion- 
ate diminution  here  provided  for  could  only  be  meant  to  take 
place  among  those  of  the  beneficiaries  who  mi^t  be  alive  when 
the  pro  rata  diminution  should  become  a  practical  necessity,  and 
then  to  the  total  elimination  of  the  so-called  legacies  for  which 
no  living  legatee  ^ould  appear. 

Without  undue  jealousy  for  the  nde  which  requires  a  eonr 
struction  that  will  avoid  intestacy,  and,  indeed,  without  reliance 
on  that  rule,  it  may  be  confidently  believed  that,  ii^iere  two  di»* 
positions  by  proportion  to  the  same  legacies  are  provided  for» 
tiie  proportioning  in  each  instance  is  intended  to  apply  to  Atb 
same  persons  at  the  same  time  and  with  the  same  procedure. 

Gifts  to  persons  not  by  name  or  class,  hut  by  character,  liave 
always  been  recognized ;  and  to  their  e£Scaey  it  is  essential  that 
the  capacity  upon  which  the  proposed  gift  is  made  dependent 
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shall  be  attained  by  the  beneficiary  at  the  testator's  deatL  Of 
these  are  legacies  to  ^'servants/'  whidi  do  not  inure  to  the 
good  of  those  who  serve  the  testator  when  the  will  is  drawn,  but 
to  those  who  appear  in  that  character  when  he  dies ;  gifts  ^  to  my 
pastor,"  "  to  my  physician,"  "  to  my  wife,"  "  to  my  executors," 
*^  to  my  heirs  "  or  'Hhe  heirs  of  a  person  other  than  the  testator." 
These  are  generally  held  to  apply  to  those  whom  the  event  of  the 
testator's  death  shall  present  in  the  capacity  upon  which  the 
gift  has  been  made  contingent ;  and,  upon  the  failure  of  the  gift, 
the  sum  or  portion  which  was  its  intended  subject  lapses,  or, 
strictly,  remains  in  the  estate  and  is  not  governed  by  the  laws 
relative  to  intestacy. 

In  careful  thought  no  proposed  gift  of  the  remainder  at- 
tempted in  this  win  can  be  said  to  lapse  into  the  estate  upon 
the  predecease  of  the  intended  beneficiary.  In  such  case  the 
portion  of  the  estate  which  might  have  passed  by  the  attempted 
gift  has  never  been  detached  from  the  e9tate  and,  therefore,  can* 
not  fall  into  it.  The  gifts  fail,  and  become  as  if  they  had  never 
been  attempted,  because  the  event  upon  which  the  efficiency  of 
the  attempt  was  wagered  has  not  occurred.  The  words,  ^'  I  give 
$1,000  to  A,  $2,000  to  B  and  $8,000  to  C  "  make  no  gifts,  and 
can  make  none,  unless  the  will  becomes  operative  both  as  to  the 
estate  and  the  proposed  donees.  Hence,  they  are  said  to  lapse. 
When  to  these  words  are  added,  "  I  give  to  these  legatees  the 
residue  in  proportion  to  their  legacies,"  the  second  devise  is 
subordinate  to  and  dependent  upon  the  vesting  of  the  primary 
legacies.  i    •   !    ."•^i  *^i%| 

8oy  in  the  will  under  examination^  the  gifts  in  remainder, 
which  were  dependent  upon  the  primary  legacies  of  money, 
never  took  effect;  and  the  subject  thereof,  which  had  never  de- 
parted from  the  residue,  remained  in  it  vdien  the  principal  gifk 
failed  and  the  subordinate  gift  in  remainder,  which  adhered  to 
the  principal  gift,  failed  with  it.  Had  the  gifts  in  remaindev 
been  measured  by  words  which  clearly  imported  an  intention 
jifaat  the  sums  of  the  primary  lega,cies  as  they  stood  in  the  will 
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and  not  the  sums  which  should  he  reduced  to  enjoyment  should 
be  the  standard  of  the  proportion,  it  might  be  said  that  the 
amounts  by  which  the  testator's  contingent  bounty  was  to  be 
aacertained  were  not  the  sums  to  which  the  ^^  legatees  "  as  such 
would  become  entitled  at  the  testator's  death.  If  such  had  been 
the  language  of  the  will,  it  would  have  afforded  encouragement 
to  an  interpretation  from  which  intestacy  would  result  upon  the 
pre-decease  of  one  of  the  beneficiaries.  In  that  case,  unless  the 
gift  could  be  said  to  be  still  contingent  upon  the  assumption  by 
the  beneficiaries  of  the  capacity  of  legatees,  there  could  be  no 
escape  from  intestacy.  But  it  is  seen  that  the  testator  did  not 
attempt  to  so  measure  his  gifts  in  remainder. 

Where  he  neither  nominates  the  legatee  nor  metes  out  to  him 
his  proposed  share  upon  the  arbitrary  basis  of  the  amount  stated 
in  his  primary  legacy,  he  gives  evidence  of  an  intention  which 
avoids  intestacy;  for  he  has  rejected  two  forms  of  expression, 
either  of  which  might  alone  have  left  a  part  of  the  estate  undis- 
posed of  and  both  of  which  together  would  certainly  compel  that 
result 

TJpon  the  question  reargued  the  will  and  codicil  are  painfully 
uncertain.  Suppose  that  the  rhetoric  of  these  two  papers  lends 
itself  equally  to  the  ^two  inconsistent  interpretations  sou^t  to 
be  imposed  upon  them,  and  that  there  is  verbally  nothing  to 
choose  between  a  reading  which  would  find  in  them  attempted 
gifts  to  five  persons  in  defined  fractional  shares  and  the  alternate 
reading  which  would  make  these  gifts  dependent  upon  the  as- 
sumption by  the  proposed  beneficiaries  of  the  character  of  lega- 
tees entitled  in  fact  to  a  primary  legacy.  Then,  if  words  are  at  a 
deadlock  and  interpretation  hangs  in  balance,  there  is  controll- 
ing weight  in  the  principle  that  the  construction  must  be  pre- 
ferred which  would  avoid  intestacy. 

This  rule  is  based  upon  the  conviction  that  the  testator,  in  the 
act  of  making  a  will,  does  not  intend  to  leave  a  portion  of  his 
estate  undisposed  of,  unless  express  words  be  adopted  to  indi- 
cate that  purpose.    This  testator  thougjht  that  he  was  making  a 
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^U.  He  intended,  for  he  Ib  presumed  to  have  intended,  that  it 
flhonld  embrace  his  whole  estate.  Infused  with  this  purpose, 
anj  words  used  by  him  must  be  accorded  a  meaning  which  tends 
against  intestacy,  if  capable  of  such  meaning. 

Without  resort  to  the  presumption  against  intestacy,  but  more 
confidently  by  its  help,  the  instruments  in  dispute  are  best  recon- 
<iiled  to  the  interpretation  that  the  testator's  gifts  in  remainder 
were  meant  to  inure  to  the  benefit  of  those  only  who  might  main- 
tain the  quality  of  pecuniary  legatee  in  fact  at  his  death ;  that, 
AS  to  the  two  codicillary  legatees,  the  testamentary  purpose  was 
that  their  interest  in  remainder  should  be  adherent  to  and  con- 
tingent upon  their  actual  acquisition  of  the  character  of  lega- 
tees ;  that  their  secondary  gifts  were  intended  to  fail  with  their 
primaiy  gifts  and  that  the  disposition  in  remainder  to  the  three 
surviving  beneficiaries  embraces  the  entire  residue. 

The  view  in  this  respect  suggested  in  the  former  opinion  has 
been  confirmed  and  should  be  embodied  in  the  decree  of  pro- 
bata. 

Decreed  accordingly. 


Matter  of  Proving  the  Last  Will  and  Testament  of  Flora  Sbt- 

MOUB^  Deceased. 

{Swrrogai^B  Court,  Rockland  County,  April,  1010.) 
'Chabthes — Reqxjisitbs  and  vauditt  in  gbnebal:  Cebtaintt  as  to  bene- 

nOXABT:     GBBTAmTT  OF  FUBPOSE. 
TI^USTS — IiaUED  TBU8T8 — In  GENEBAL. 

Where  no  reason  appears  why  a  testatrix  should  have  intended  to 
give  her  estate  absolutely  to  the  person  named  in  her  will  as  the  sole 
legatee,  whom  she  had  known  but  a  short  time,  the  gift  thereof  to  him 
"to  use  as  he  may  desire  in  the  Master's  work  "  will  not  be  taken  as 
intending  an  absolute  gift  but  as  an  attempt  to  create  a  trust  which 
is  ineffectual  because  the  objects  and  purposes  of  the  testatrix  are  so 
undefined  and  the  beneficiaries  are  so  indefinite  and  uncertain  thai 
the  court  could  not  direct  the  manner  in  which  her  intention  should 
be  carried  out. 
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Proceeding  for  probate  of  will. 

Harris  &  Maxfield  (Philip  Van  Aktyne,  of  counsel),  for  pro* 
ponent ;  Forsyth  Brothers,  for  contestants. 

MoCauxby,  S. — The  will  offered  for  probate  in  this  proceed- 
ing, which  relates  only  to  personal  property,  was  noost  inarti* 
ficially  and  nnskillfully  drawn  and  is,  in  my  opinion,  invalid 
by  reason  of  indefinitenees  and  uncertainty.  It  contains  no  at- 
testation clause,  but  was  executed  December  9,  1908,  in  the 
presence  of  two  attesting  witnesses,  whose  signatures  are  writr 
ten  to  the  left  and  opposite  the  signature  of  the  testatrix  and 
under  the  word  ^^  witnesses." 

The  testatrix  resided  at  Hilbum,  in  this  county,  where,  since 
September,  1905,  she  had  been  employed  as  a  teacher  in  the 
public  school.  She  was  about  fifty  years  of  age  and  unmarried. 
During  her  residence  at  Hillbum  she  was  actively  interested, 
not  only  in  educational,  but  in  religious  work.  She  became  ill  of 
pneumonia  early  in  December  and,  about  two  days  before  she 
died  was  removed  to  a  hospital  at  Suffem.  The  will  was  pre- 
pared and  executed  after  her  admission  to  the  hospital,  and  but 
a  few  hours  before  her  death.  It  was  written  for  her  by  a  friend 
who  was  called  in  for  that  purpose  and  who  undertook  its  prepa- 
ration without  the  advice  or  assistance  of  l^al  counsel. 

The  next  of  kin  of  testatrix,  who  are  two  surviving  brothers^ 
object  to  the  probate  of  the  will  and  allege,  in  support  of  such 
objection:  (1)  That  the  instrument  offered  for  probate  is  not 
her  last  will  and  testament ;  (2)  that  she  was  not  of  sound  mind 
and  memory  at  the  time  of  its  execution;  (3)  that  the  execution 
of  the  will  was  not  her  free,  unconstrained  and  voluntary  act; 
and  (4)  that  it  was  not  subscribed,  published  and  attested,  as 
lequdreiT  by  law.  The  contestants  presented  no  proof,  however, 
in  support  of  their  objections. 

The  evidence  submitted  on  the  part  of  the  propon^it  estab- 
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liflhed  to  my  satiflf  aotioB  that  the  teetatriz  had  sufficient  mental 
capacity  to  make  a  testamentary  dispoeition  of  her  estate,  and 
that  she  "was  not  under  any  restraint  at  the  time  of  the  execution 
of  the  mil.  She  expressed  to  the  draftsman  her  wishes  concern- 
ing the  disposition  of  her  estate,  in  language  that  was  clear  and 
intelligible^  and  suggested;  when  the  will  was  read  to  her,  the 
insertion  of  a  few  words  to  make  the  language  more  explicit  and 
her  meaning  dearer.  She  had  an  adequate  comprehension  of  the 
condition  and  nature  of  her  property  and  of  the  soope  and  im- 
port of  the  testamentary  provisions.  This  is  the  standard  which, 
the  law  requires.  Lavin  v.  Thomas,  123  App.  Div.  116.  That 
she  was  yery  weak,  i^ysically,  however,  hear  abbreviated  signa- 
ture to  the  will,  written  with  a  tremulous  hand  and  almost  il- 
legible, bears  unmistakable  evidence. 

The  evidence^  also>  satisfied  me  that  the  statute,  prescribing 
the  formalities  to  be  observed  in  the  execution  of  wills  had  been 
substantially  complied  with.  The  proof  was,  therefore,  sufficient 
to  warrant  its  admission  to  probate.  Matter  of  Vooriiis,  125  N.. 
T.  767 ;  Oilbert  v.  Knox,  62  id.  126 ;  Matter  of  Cottrell;  96  id. 
329 ;  Matter  of  Higgins,  94  id.  664. 

The  contestants  have,  however,  expressly  put  in  issue,  under 
section  2624  of  the  CSode  of  Civil  Procedure,  the  validity,  con- 
struction and  efFect  of  the  will;  and  we  are,  therefore,  called 
upon  to  construe  its  provisions  and  to  determine  whether  they 
are  legal  and  effectual.  The  material  portions  of  the  will  are  in 
the  following  words : 

^'  I,  Flora  Seymour,  being  of  sound  mind,  hereby  direct  <Mr. 
B.  J.  Davidson  to  turn  over  to  Schuyler  O.  Pew  the  four  bonds 
now  in  his  possession  and  belonging  to  me. 

'^  It  is  my  desiro  that  if  I  should  be  taken  away  that  the  said 
Schuyler  O.  Pew  have  this  property  to  use  as  he  may  desire  in 
the  Master's  work.'' 

It  is  a  familiar  rule  of  construction  that  a  testator's  intention 
must  govern,  if  it  be  not  incousistent  with  rules  of  law,  statutory 
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or  otherwise.  Such  intention  must,  however,  be  gathered  from 
the  language  of  the  will  itself ;  and  extrinsic  parol  evidence  as  to 
the  eircunustances  under  which  the  will  was  executed  is  inoompo* 
tent  and  inadmissible. 

The  question  in  expounding  a  will  is  not  what  the  testator 
meant  ae  distinguished  from  what  his  words  express;  but, 
simply,  what  is  the  meaning  of  his  words.  When  the  provisions 
are  ascertained  and  understood,  then  is  their  legality  to  be  deter- 
mined. 

The  question  then  arises :  What  was  the  intention  of  the  tes- 
tatrix as  expressed  in  the  language  of  the  will  ?  Counsel  for  the 
proponent  argue  that  the  language  of  the  will  is  susceptible  of 
but  one  interpretation,  namely,  that  the  testatrix  intended  to 
make,  and  did  make,  an  absolute  gift  of  the  property  to  Schuyler 
O.  Pew;  and  that  the  words  ^^  in  the  Master's  work,"  do  not  in 
-amy  sense  qualify  or  limit  the  gift,  but  are  expressive  only  of  a 
wish  or  request  that  he  so  use  the  property. 

If  the  testatrix  had  intended  to  make  an  absolute  gift  of  the 
property,  the  language  was  far  more  expressive  of  that  intent 
without  the  words  ^^  in  the  Master's  work  "  than  with  them.  It 
ehould  be  remembered,  in  this  connection,  that  these  words  were 
written,  where  they  are  now  found,  after  the  will  had  been  pre- 
pared and  read  to  the  testatrix,  and  at  her  request  There  was 
no  reason,  so  far  as  the  evidence  before  me  discloses,  why  the  tes- 
tatrix should  give  her  entire  estate  to  Sdiuyler  C.  Pew,  who  was 
not  in  anywise  related  to  her  and  whose  acquaintance  with  her 
had  covered  but  a  brief  period  of  time.  He  had  no  claim  what- 
soever upon  her  bounty,  but  he  was  interested  and  to  some  extent 
actively  engaged  in  religious  or  evangelistic  work. 

What,  then,  was  the  intention  of  the  testatrix  ?  Did  she  in* 
^nd  that  her  estate  sbould  be  devoted  to  religious  uses  and  pur- 
poses, and  to  that  end  was  it  her  intention  to  create  a  trust  of 
which  Schuyler  C.  Pew  should  be  the  trustee  ?  The  provisions 
of  the  will  are  ambiguous,  their  meaning  obscure.    In  my  opin* 
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ion  the  provisions  muBt  be  construed  as  an  ineffectual  attempt  to 
create  a  trust ;  ineffectual  Ibecause  her  objects  and  purposes  are 
undefined  and  the  beneficiaries  indefinite  and  uncertain. 

•Mr.  Pew  WSL8  to  have  the  property  to  use  "  in  the  Master'ft 
work.''  These  words  have  no  well-defined  meaning.  We  may  as- 
sume that  they  refer  to  religious  and  charitable  work ;  but  it  Is 
purely  an  assumption.  There  is  no  beneficiary  of  the  trust,  nor 
does  the  will  specify  how  or  in  what  manner  or  for  whose  bene- 
fit he  fidiall  use  the  property. 

There  can  be  no  valid  testamentary  trust  unless  there  is  a 
beneficiary  either  named  or  capable  of  being  ascertained  within 
the  rules  of  law  applicable  in  such  cases.  Bead  v.  Williams, 
125  N.  T.  560;  Fodsick  v.  Town  of  Hempstead,  id.  581 ;  Peo- 
ple V.  Powers,  147  id.  104;  and  Fairchild  v.  Edson,  154  id. 
199. 

While  chapter  701,  Laws  of  1893,  as  amended  by  chapter 
291y  Laws  of  1901,  has  rendered  valid  many  gifts  and  bequests 
to  religious,  educational,  charitable  and  benevolent  uses  which, 
prior  to  its  enactment,  would  have  been  invalid  by  reason  of 
indefiniteness,  the  bequest  under  consideration  is,  nevertheless, 
in  my  opinion,  invalid  under  the  provisions  of  that  statute. 

Chapter  701,  Laws  of  1893,  is  as  follows : 

"  Section  1.  No  gift,  grant,  bequest  or  devise  to  religious, 
educational,  charitable,  or  benevolent  uses,  which  shall  in  other 
respects  be  valid  under  the  laws  of  this  state,  shall  or  be  deemed 
invalid  by  reason  of  the  indefiniteness  or  uncertainty  of  the  per- 
sons designated  as  the  beneficiaries  thereunder  in  the  instm* 
ment' creating  the  same.  If  in  the  instrument  creating  such  a 
gift,  grant,  bequest  or  devise  there  is  a  trustee  named  to  execute 
the  same,  the  legal  title  to  the  lands  or  property  given,  granted, 
devised  or  bequeathed  for  such  purposes  shall  vest  in  such  trus* 
tee.  If  no  person  be  named  as  trustee  then  the  title  to  such 
lands  or  property  shall  vest  in  the  supreme  court 

'^  §   2.  The  supreme  court  shall  have  control  over  gifts. 
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grants,  bequests  and  devises  in  all  cases  provided  for  by  aectiooi 
one  of  this  act.  *  *  *  The  attorney-general  skall  repre- 
sent the  beneficiaries  in  all  such  cases,  and  it  shall  be  hia  duty 
to  enforce  mch  trusts  by  proper  proceedings  in  the  court."  As 
amended  by  chapter  291y  Laws  of  1901. 

The  provisions  of  this  statute,  as  affecting  gifts  in  trust  for 
public  charitable  purposes,  received  most  careful  consideration 
in  Matter  of  Shattuck,  193  19^.  Y.  446.  The  residuary  clause 
of  the  will  under  consideration  in  that  case  was  as  follows: 
^'AU  the  rest,  residue  and  remainder  of  my  real  and  personal 
property,  I  give,  devise  and  bequeath  to  my  executor  herein- 
after named,  in  trust,  however,  the  rents,  profits  and  income 
thereof  to  be  expended  by  him  annually  and  to  be  paid  over  to 
religious,  educational  or  eleemosynary  institutions  as  in  his 
judgment  shall  seem  advisable,  not  more  than  $500,  however, 
to  be  paid  to  any  one  such  institution  in  any  one  year."  The 
reasoning  of  the  court  in  declaring  this  clause  invalid  is  so  per- 
tinent and  applies  with  so  much  force  to  the  case  before  me 
that  I  quote  the  following  from  the  opinion :  '^  The  residuary 
clause  of  the  will  of  the  testatrix  would  have  been  void  under 
the  law  of  this  state  as  it  existed  prior  to  the  enactment  of  said 
statute.  It  is  void  now  unless  it  is  saved  by  the  provisions 
thereof. 

**  The  selection  of  the  beneficiaries  is  left  wholly  to  the  judg- 
ment, from  time  to  time,  of  the  trustee,  and  the  only  limita- 
tion upon  his  discretion  is  that  such  beneficiaries  shall  be  '  re- 
ligious, educational  or  eleemosynary  institutions.'  In  select- 
ing them  the  trustee  is  not  confined  to  any  creed,  denomination 
or  territory.  The  intention  of  the  testatrix  in  founding  the 
trust  is  not  expressed.  Even  if  the  trustee  selected  by  the  tes- 
tatrix may  be  presumed  to  be  familiar  with  her  purpose  and 
design  and  to  act  upon  such  knowledge,  his  death  would  make 
it  necessary  for  the  court  in  whom  the  title  to  the  trust  would 
rest,  to  direct  in  regard  to  its  control  and  disposition* 
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'^  It  is  manifest  that  it  is  necessary  for  a  testator  to  define 
his  purpose  and  intention  in  making  a  trust  sufficiently  so  that 
the  court;  at  the  instance  of  the  attorney-general  representing 
the  beneficiaries,  can  by  order  direct  in  carrying  out  the  trust 
duty. 

'^  Eeligion  is  polemic.  We  have  no  established  religion ;  and, 
as  there  is  no  guiding  hand  in  the  will  to  direct  in  the  distri- 
bution of  the  testatrix's  bounty,  the  personal  views  or  religious 
faith  of  the  attorney-general  representing  the  indefinite  and 
uncertain  beneficiaries,  or  of  the  judge  holding  the  court  for  the 
time  being  and  from  time  to  time,  might  affect  the  distribution 
to  be  made  of  the  income  of  the  trust  fund.  The  distribution 
from  time  to  time  might  thus  be  contradictory  in  its  purposes 
and  results.  It  woi^d  be  possible,  also,  to  have  the  bounty  of 
a  testator  of  uncompromising  religious  views  distributed  among 
institutions  managed  by  those  having  entirely  dififerent  and  an* 
tagonistic  ^ewB. 

'^  The  act  of  18&&  doubtless  saves  a  trust  from  being  invalid 
because  the  beneficiaries  are  indefinite  and  uncertain,  but  a 
trust  may  be  so  indefiaute  and  uncertain  in  its  purposes  as  dis* 
tinguished  from  its  beneficiaries  as  to  be  impracticable,  if  not 
impossible  for  the  courts  to  administer. 

**  We  make  these  suggestions  for  the  express  puxpose  of  call* 
ing  attention  to  the  fact  that  there  must  be  some  limitation 
upon  the  power  of  a  testator  to  make  a  valid  trust,  if  ho  leaves 
his  objects  and  purposes  imdefined  and  the  beneficiariee  in* 
definite  and  uncertain.^' 

My  condusion  is  that  the  provisions  of  the  will  are  invalid 
and  that  probate  should  be  denied,  and  I  so  find  and  decide. 
A  deoree  may  be  entered  acoordingly.  The  allowanoe  of  oosti 
irill  -be  determined  upon  settleoiant  of  deoree. 

Probate  denied. 
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Matter  of  the  Application  for  an  Order  to  Bequire  the  Adminis- 
trator of  the  Eetate  of  Casrie  Baldwin^  Deoeaded,  to  Pay  a 
Claim  for  Funeral  Expenses^  Pursuant  to  Section  2729  of  the 
Code  of  Civil  Procedure. 

{BurrogaWa  Cowrie  Chemwng  County,  April,  1910.) 

BZEGtm>BS  AND  ADIONISTBAIOBS :  COIXBCTION  AND  BXDUCTION  TO  POeSU- 
SIGN  OT  PBOPEBTT  OB  CLAIMS  OF  ESTATE — ^PftOPEBTT  OONSTTTDTINa 
ASSETS — PBOPEBTT  SET  AFABT  TO  HUSBAND:  AbTICI£S  SET  APABT  AND 
SUSTENANCE  POB  SUBVIYOB  AND  GHUJUIEN — ^ABTICLES  SET  APABT  TO  HUS- 
BAND. 

The  ezemptioiis  from  the  estate  of  a  married  iivoman  upon  her  death 
in  favor  of  her  husband  provided  for  by  section  2713  of  the  Code  of 
Civil  Procedure  are  no  part  of  her  estate  coming  to  the  hands  of  her 
administrator  applicable  to  the  payment  of  her  funeral  expenses. 

Petition  to  compel  payment  of  a  claim  for  funeral  expenses. 

Edwin  C.  Englisli  (Egbert  iSboemaker^  of  counsel)^  for  peti- 
tioner; Charles  H.  Knipp,  for  administrator. 

McjCann,  S. — Carrie  Baldwin,  the  decedent,  was  a  resident 
of  the  city  of  Elmira,  Chemung  county,  N.  T.  Letters  of  ad- 
ministration were  iseued  to  her  husband,  Benjamin  J.  Baldwin* 
Appraisers  were  appointed  and  an  inventory  taken  and  fled  in 
the  surrogate's  office  November  27, 1909.  By  said  inventory  the 
jappnaiserB  have  set  aside  specific  articles  to  the  liusband  under 
the  various  subdivisions  of  section  2'71-3  of  the  Code  of  Civil 
Procedure.  Under  subdivision  5  of  said  section  l2iere  was  set 
aside  to  the  husband  $150  in  cash.  The  general  inventory  of 
the  estate,  after  setting  aside  such  exemptions,  shows  assets  of 
$66.90.  The  only  asset  of  the  estate  aside  from  the  specufio 
articles  set  aside  in  the  inventory  was  $216.90,  the  proceeds  of  a 
policy  of  insurance,  payable  to  the  estate.     This  proceeding 
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was  institated  by  Matie  A.  Butler,  who  filed  a  petition  asking 
lot  an  order  to  show  cause  why  the  administrator  should  not 
be  required  to  pay  her  claim  for  the  funeral  expenses  of  the 
daoedent  The  administrator  appeared  and  filed  an  answer 
setting  up  various  reasons  why  said  claim  should  not  be  paid} 
but  the  principal  objection  offered  by  the  administrator  was 
that  there  was  not  sufficient  money  or  other  personal  property 
of  the  estate  applicable  to  the  payment  of  claims  to  pay  the 
said  claim  of  the  petitioner,  or  any  part  thereof. 

The  actual  bill  for  funeral  expenses  was  greater  than  th^ 
amount  of  the  claim  presented,  but  the  claim  was  reduced  to 
an  amount  which  equals  the  total  cash  received  by  the  admin- 
istrator; and  the  claimant  asks  that  the  sum  of  $150,  which 
was  set  aside  in  the  inventory  for  the  husband,  together  with 
the  sum  of  $66.90  which  is  the  total  assets  of  the  estate,  aside 
from  those  set  aside  as  exemptions,  should  be  paid  over  to  her 
in  settlement  of  her  claim.  The  administrator  offered  no  evi- 
dence to  question  the  amount,  nor  is  the  validity  of  the  claim 
in  any  way  questioned. 

The  petitioner  insists  that  the  funeral  expenses  should  be 
paid  first,  before  setting  aside  money  to  the  husband  as  exemp- 
tions under  section  2713.  Numerous  authorities  are  cited  by 
the  petitioner,  which  show  that  funeral  expenses  take  priority 
over  any  and  all  debts  and  claims  against  a  decedent,  and  are 
a  charge  upon  her  estate,  etc. ;  but,  inasmuch  as  that  question 
is  not  at  issue,  the  disposition  of  this  case  rests  entirely  upon 
the  question  as  to  whether  or  not  funeral  expenses  have  priority 
over  cash  exemptions  set  aside  under  subdivision  5  of  section 
^713  and  also  have  such  priority  that  the  court  can  now  de- 
cree that  the  amount  set  forth  in  the  general  inventory,  to  wit, 
sixty-six  dollars  and  ninety  cents,  should  be  paid  upon  this 
daim. 

The  only  authority  cited  by  the  petitioner  is  Matter  of  Bems, 
S2  Misc.  Bep.  426,  in  which  the  surrogate  of  Kings  county 
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fers  to  various  decisions  in  this  State  bearing  upon  the  right 
to  set  aside  cash  in  lieu  of  exemptions  and  then  decides  that 
funeral  expenses  have  priority  over  any  cash  idiioh  may  be  set 
aside  by  the  appraisers.  It  would  appear  from  the  statement 
of  facts  in  the  Bems  matter  that  there  were  $26  worth  of  fur- 
niture and  $125  in  cash  set  aside  under  subdivision  3  of  see- 
idon  2713y  and  $150  set  aside  under  subdivirion  5  of  section 
2713.  I  assume  this  to  be  the  fact  from  the  general  statement 
of  facts  set  forth  in  the  first  paragraph  of  tibe  opinion;  but, 
without  discussing  the  question  as  to  whether  cash  can  be  set 
aside  in  lieu  of  specific  articles  under  subdivision  8  of  the  sec* 
tion  quoted,  there  can  be  no  question  that  cash  may  be  set  aside 
to  the  extent  of  $150  under  subdivision  5  of  section  2713,  and 
it  is  with  such  an  exemption  that  the  present  case  has  to  deaL 
The  decision  in  Matter  of  Bems  holds  that  the  exemptions  set 
aside  to  the  widow  were  properly  set  aside  under  the  CSode  of 
Oivil  Procedure,  but  that  such  property  is  first  subject  to  the 
payment  of  funeral  expenses.  I  cannot  agree  with  the  learned 
surrogate  in  the  conclusion  which  he  has  arrived  at  in  this  d^ 
oision.  I  believe  that  the  amendment  to  section  2729  of  the 
Code  of  Civil  Procedure  was  intended  only  to  provide  a  sum- 
mary remedy  for  Ae  payment  of  funeral  expenses  and  was  not 
intended  to  change  the  rights  of  claimants  for  sudi  expenses. 
The  Bems  decision  proceeds  upon  the  theory  that  ike  amend- 
ment to  the  Code  providing  this  summary  remedy  havhig  been 
made  subsequently  to  liie  decision  of  the  court  in  the  Matter  of 
Williams,  and  such  amendment  having  included  witiiin  it  Ao 
specific  use  of  the  word  '^  mcmey,"  make  it  evident  that  it  was 
Ae  intent  of  the  Legislature  to  allow  die  bill  to  be  paid  if  it 
Without  entering  into  a  discussion  as  to  whether  or  not  liie 
personal  representatives  of  the  deceased  suffioient  to  meet  it. 
Without  entering  into  a  discussion  as  to  whether  or  not  the 
Matter  of  Williams  decided,  as  the  leamed  surrogate  has  con- 
eluded,  T  do  not  beHeve  that  the  Legislature  intended  that  smJi 
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amendmeut  ahould  in  any  way  have  aay  effect  upon  the  pro- 
Tisions  of  section  2713.  It  is  said  in  Matter  of  Bems :  '^  If 
the  claim  be  reasonable  and  properly  and  fairly  incurred^  the 
only  condition  precedent  to  recovery  is  the  establishment  of  the 
fact  that  the  personal  representative  of  the  deceased  has  re- 
ceived moneys  belonging  to  the  estate." 

Ab  a  first  answer  to  that  propoeition,  I  would  claim  that  the 
representative  of  the  deceased  has  not  '^  received  moneys  belong- 
ing to  the  estate."  The  money  set  aaide  under  subdivision  5  of 
section  2713  did  not  belong  to  the  estate.  Crawford  v.  Nassoy, 
178  N.  T.  166. 

A  long  line  of  cases  in  this  State  holds  that  suioh  moneys  are 
not  moneys  of  the  estate^  and  the  language  of  section  2713  holds 
that  such  moneys  are  not  to  be  treated  as  assets  of  the  estate.  I 
believe  it  is  the  duty  of  the  personal  representative  of  the  de- 
ceased to  pay  over  only  such  moneys  as  under  section  2729  are 
^^  applicable  thereto."  An  analysis  of  subdivision  3  of  section 
^29  shows  in  the  first  sentence  that  ^^  every  executor  or  admin- 
istrator shall  pay  out  of  the  first  moneys  received  the  reasonable 
funeral  expenses  of  decedent^  and  the  same  shall  be  preferred  to 
all  debts  and  claims  against  the  deceased."  The  language^  **  out 
of  the  first  moneys  received,"  has  been  construed  in  the  Bems 
case  to  include  moneys  set  aside  as  exemptions ;  but  the  subse- 
quent language  of  this  same  sentence,  in  stating  the  preference 
of  claims  for  funeral  expenses,  limits  such  preference  only  as 
against  **  debts  and  claims  against  the  deceased."  It  is  subse- 
quently stated  in  this  same  section  that  ^^  If  ux>on  the  return  of 
such  citation  it  shall  appear  that  the  executor  or  administrator 
has  received  mon^  belonging  to  the  estate  which  are  applicable 
to  the  payment  of  the  claims  for  funeral  expenses,  the  surrogate 
shall  *  ♦  *  make  an  order  directing  the  payment  ♦  *  * 
of  such  claim  or  such  proportion  thereof  as  the  money  in  the 
bands  of  the  executor  or  administrator  applicable  thereto  may 
be  suf&ciet  to  satisfy." 

82 
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Subsequently,  in  this  same  eection,  it  provides  for  a  renewal 
of  the  application  when  it  appears  that  the  administrator  ''  has 
received  money  belonging  to  the  estate ;  '^  and,  still  later  in  the 
aectiou;  a  reference  is  made  to  '^  moneys  in  the  bands  of  such 
executor  or  administrator  applicable  to  the  payment  of  his 
claim." 

I  do  not  believe  that  the  language  of  this  section  can  be  so  con- 
strued as  to  mean  that  any  moneys  that  may  come  into  the  handa 
of  an  executor  or  administrator  shall  be  paid  out  by  him  for 
funeral  expenses,  but,  on  the  other  hand,  that  it  means  that  only^ 
such  moneys  shall  be  paid  out  for  such  a  claim  as  ''  are  applica- 
ble to  the  payment  of  such  a  claim."  I  have  construed  such  lan- 
guage to  mean  moneys  which  the  executor  or  administrator  £ihall 
have  after  the  setting  aside  of  the  proper  amounts  as  exemptions^ 
and  also  after  retaining  in  his  hands  a  sufficient  sum  for  the  pay- 
ment of  the  expense  of  administration,  as  is  provided  by  the  last 
clause  of  section  2729. 

The  only  moneys  which  have  been  received  by  the  administra- 
tor, Baldwin,  are  the  amount  which  has  been  set  aside  under  said 
subdivision  5  of  section  2713,  and  also  sixity-six  dollars  and 
ninely  cents  which  are  certainly  no  more  than  would  be  sufficient 
to  pay  the  expenses  of  the  administration  of  tihe  estate.  If  the 
decision  in  the  Matter  of  Bems  is  to  be  held  as  law,  then  a  new 
rule  of  distribution  has  been  established  in  this  State.  Formerly 
the  money  which  an  administrator  received  should  be:  (1)  Ap- 
plied to  the  payment  of  exemptions;  (2)  expenses  of  adminisr 
tiation;  (3)  funeral  expenses;  and  (4)  other  debts.  Under  the 
rule  which  would  be  established  in  the  Bems  case,  the  order  of 
distribution  of  assets  would  be:  (1)  The  payment  of  expenses 
of  administration  under  the  last  clause  of  section  2729 ;  (2)  t^e 
payment  of  funeral  expenses  under  such  section;  (3)  the  pay- 
ment of  exemptions  under  section  2713 ;  and  (4)  the  payment 
of  the  debts.  I  cannot  believe  that  the  Legislature  intended 
any  such  radical  change  in  the  law.    I  appreciate  fully  the  in- 
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jiifrdoe  in  many  caeee,  and  perhaps  in  this  case,  of  allowing  difli 
lindband  $150  in  cash  and  permitting  the  funeral  expenses  to 
remain  unpaid ;  but  I  do  not  believe  that  it  is  the  province  of 
this  couTt  to  consider  at  length  the  question  of  injustice,  in  view 
of  the  specific  language  of  the  statute  as  I  construe  it  It  fol- 
lows, therefore,  that  the  application  of  the  petitioner  must  be 
denied,  and  a  decree  may  be  entered  accordingly. 
Decreed  accordingly. 


In  the  Matter  of  the  Settlement  of  the  Estate  of  Pamelia  Rbed 

Sbeley^  Deceased. 

{8urrogate'$  Court,  Orleant  County,  April,  1010.) 

SZSaUTOBS  AlfB  ADlOinSTBATOBS — ^DlEBTB  AND  LIASHJUES  OF  THS  BBTATB— 

ezhibmon,  istabushmknt,  auowancb  altd  sntobgbmeitt  ov  claims 
— Skbvicbs  to  ]«gedeitt — ^Paticeitt  bt  leoact. 
Fathknt— -Mods  and  sttftioibnot  or  payment — ^Lbgact. 

Where  a  niece  who  hat  lived  with  her  aunt  and  has  been  brought 
.np  by  her  after  reaching  mature  yean  leaves  her  and  engages  in  dif- 
ferent pursuits;  but  later  when  her  aunt  after  absence  in  another  State 
returns  to  her  former  home  in  feeble  health  the  niece  goes  to  live  with 
her  and  does  the  work  of  the  household  until  the  aunt's  death,  for 
which  the  aunt  told  her  she  should  be  well  paid,  and  it  appears  that 
the  nieoe  expected  such  compensation  to  be  made  by  the  aunt's  will, 
and  the  aunt  makes  provision  for  the  niece  in  her  will  to  an  amount 
in  excess  of  the  fair  value  of  her  services,  the  legacy  is  to  be  regarded 
as  having  been  intended  as  compensation  for  her  services,  and  a  daim 
in  addition  thereto  should  be  disallowed. 

Proceeding  upon  the  settlement  of  (the  accounts  of  an  admin- 
istrator. 

Edwin  L.  Wage  (Warner  Thompson,  of  counsel),  for  Anna 
May  StormSy  claimant;  W.  Crawford  Ramsdale,  for  Fordyoe 
D.  Beed;  Qerald  B.  Fluhrer,  for  the  administrator  with  the 
will  annexed. 
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SiGNOB,  S.— From  the  evidence  in  this  caae  it  appears  that 
the  claimaivt  was  a  niece  of  the  deoedent  and  when  about  four 
years  of  age  went  to  live  witih  her  and  was  brought  up  bj  her,  a 
relation  somewhat  similar  to  that  of  parent  and  child  existing 
between  the  two.  After  the  claimant  had  arrived  at  mature 
years,  she  ceased  to  live  with  the  decedent,  but  was  a  nurse  and 
engaged  in  other  avocations ;  however,  calling  it  her  home  at  tha 
decedent's  houses  It  appears  that  sometime  in  the  spring  of 
1906,  and  about  April  first,  the  decedent  retnimed  from  the 
State  of  Michigan,  where  she  had  been  living,  and  began  house- 
keeping in  the  village  of  HoUey.  The  claimant,  Mrs.  Storms, 
went  to  live  with  her.  The  decedent  was  in  feeble  health  and, 
according  to  tthe  testimony  of  Mis.  Hayford  and  others,  the 
claimant  performed  all  or  nearly  all  of  the  work  in  the  house, 
inoluding  cooking,  laundry  work  and  whatever  was  to  be  done 
about  the  place,  and  she  remained  there  performing  such  ser- 
vices as  were  necessary  until  the  death  of  the  deoedent  with 
the  eosception  of  a  few  days  when  she  was  engaged  in  working  in 
the  canning  factory. 

I  think,  from  all  the  evidence  in  the  ca^  that  there  was  an 
expectation  upon  the  part  of  both  the  decedent  and  the  claimant 
that  she  was  to  receive  oompenisation  for  the  services  which  she 
rendered.  There  is  no  proof  of  any  contract.  In  fact  the  cir- 
cumstances rather  indicate  that  there  was  no  agreement  between 
the  parties  as  to  the  compensation  to  be  paid  or  whether  any 
compensation  was  to  be  paid;  but,  from  the  evidence  of  Mrs. 
Hayford,  it  appears  that  the  decedent  told  her  that  she  wanted 
the  claimant  to  stay  with  her  and  that  while  she  had  never  made 
any  bargain  she  would  be  well  p«dd  for  her  services. 

There  is  evidence  that  the  claimant  stated  to  Mr.  Herbert  T. 
Bsed,  and  also  to  Mr.  Fordyce  Reed,  that  she  had  intended  to 
make  no  claim  for  her  services,  and  iiisA  if  she  had  been  pro* 
vided  for  in  the  will  as  she  expected  to  have  been,  ehe  wcold 
have  presented  none. 
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I  think  thk  case  diffeorB  from  one  where  aervicee  by  a  member 
of  a  family  are  rendered  for  other  membere  of  <the  f amily^  and 
ipihare  there  may  be  a  preflumption  that  no  reward  for  the  ser- 
vioe0  was  intended.  In  this  case  the  claimant  had  lived  away 
from  the  decedent's  home  for  some  time ;  and  I  think  the  f actB 
and  cimumstances  would  bear  out  the  statement  that  she  had 
netamed  and  was  remaining  at  the  home  of  the  decedent  for  the 
purpose  of  caring  for  her  and  that  both  the  decedent  and  claim- 
ant expected  that  in  some  way  she  would  be  paid  for  her  aer- 
Tifces.    See  Matter  of  Galway^  19  Misc.  Bep.  92. 

The  question^  naoreover^  arises  whether  she  has  been  paid  for 
ber  services  by  the  provision  made  in  the  will.  I  think  it  is  evi- 
dent from  her  own  statement  that  all  she  expected  was  that 
there  would  be  a  provision  in  the  will  amply  to  compenss'te  her 
for  what  she  had  done^  and  if  this  was  made  she  did  not  intend 
to  present  a  claim.  The  evidence  is  that  her  services  were  worth 
the  sum  of  $382.50.  On  the  other  hand,  it  appears  that  she  is  a 
legatee  under  the  provisions  of  the  will  to  the  extent  of  $1,000. 
In  my  judgment,  if  the  provision  of  the  will  had  been  lees  than 
the  value  of  her  services,  she  oould  have  presented  a  legiitimate 
claim  against  the  estate  for  such  a  smn  in  excess  of  that  as  would 
Lave  compensated  her  for  what  she  had  done  for  the  decedent. 
I  am,  however,  of  ihe  opinion  that,  having  been  made  a  legatee 
imder  the  will  to  an  extent  considerably  in  excess  of  the  value 
of  her  services,  there  can  be  no  further  recovery  in  this  matter. 
!As  I  have  said,  it  seems  plain  to  me  that  what  she  expected  was 
that  she  would  be  provided  for  in  the  will  to  an  extent  which 
would  compensate  her  for  what  she  had  done ;  and,  as  it  is  very 
evident  that  this  provision  was  made,  I  cannot  see  how  the  court 
can,  xmder  the  circumstances,  allow  anything  in  excess. 

The  claim,  therefore,  must  be  rejected  and  a  decree  to  that 
effect  may  be  entered. 

Decreed  accordingly. 
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Matter  of  the  Appraisal  Under  the  Acts  in  Eolation  to  Taxable 
Transfers  of  Property  of  the  Estate  of  Janette  W.  Bakeb, 
Deoeased 

{Surrogate's  Court,  Kings  County,  April,  1910.) 

Taxes — ^iNHEarrANOB  and  tbansfeb  taxes — ^Pbopebtt  aitd  intisest  sub- 
ject TO  TAX — ^PBOOEBDS  OF  LANDS  IN  lt>BEION  8TAIS  UNDEB  OONTBACT  OP 


Where  at  the  time  of  a  deoedenf  b  death  she  had  contracted  to  sell 

lands  owned  hy  her  in  another  State  and  had  signed  and  sealed  a  deed 

thereof  which  was  afterward  delivered,  the  proceeds  of  the  sale  received 

by  her  representatives  after  her  death  are  not  taxable  under  the  law 

1        relating  to  taxable  transfers. 

Appeial  from  an  order  of  an  appraiser^  fixing  and  assessing 
the  transfer  tax. 

.    Heniy  R  Oorej,  for  residuary  legatees^  appellants ;  William 
W.  Wingate,  for  State  Comptroller,  respondent 

Sjbtoham,  S. — The  question  is  presented  by  the  appeal  of  the 
residuary  legatees:  Where  at  the  time  of  the  deioedenffs  deatii 
she  was  under  oontract  to  sell  lands  in  another  States  and  left  % 
oonYeyance  theireof  -which  was  delivered  on  the  day  after  her 
dealih,  in  consideration  of  the  price  named  in  the  contraety  is 
the  transfer  tax  to  be  imposed  upon  the  cash  which  was  received 
after  death  ae  the  price  of  the  lands  ? 

The  land  was  not  taxable,  and  the  order  by  which  its  proceeds 
had  been  taxed  can  only  be  justified  on  the  theory  that  the  testar 
trix  had  possession  of  these  prooeeds.  She  could  not  have  beea 
both  seized  of  the  land  and  possessed  of  the  money,  and  as  she 
had  not  parted  with  the  legal  title  to  the  real  estate  no  <Hie  wiK 
claim  that  she  was  l^ally  .possessed  of  the  cash.  Hence,  the 
taxing  officer  is  reduced  to  the  contention  that  for  the  present 


J 
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parpoee  the  decedent  was  equitably  the  owner  of  the  moneys, 
because  nnder  her  contract  she  would  have  become  such  owner  if 
«he  had  lived  and  performed  the  contract 

The  claim  leads  one  to  wonder  what  would  have  been  the  atti- 
tude of  the  traneaetion  if  the  decedent  at  her  death  had  been 
posBessed  of  a  sum  of  money  which  was  then  about  to  be  paid 
for  ITebraska  lands  under  her  contract  for  their  purchase.  In 
the  case  supposed;  there  would  be  as  much  conversion  of  money 
into  land  as  in  the  case  at  bar  there  is  a  conversion  of  lands  into 
znoney,  and^  if  the  tax  imposed  can  be  sustained,  it  must  be  upon 
jeasonin^  which  would  inevitably  lead  to  an  escape  from  the  tax 
whenever  the  decedent  dies  while  under  contract  to  purchase 
nontaxable  property. 

The  doctrine  of  equitable  conversion,  in  its  application  to  a 
4eoedenfs  estate,  concerns  only  those  who  have  come  into  rela- 
tions of  contract  or  privity  with  the  decedent  or  his  estate.  The 
£ction  of  conversion  adjusts  rights  and  imposes  equities,  but  it 
cannot  change  facts  or  work  inequity.  In  adopting  it,  the  law 
makes  belief  tiiat  "the  things  which  have  been  arranged  to  be  done 
have  been  done,  but  this  amiable  pretense  must  be  confined  by 
the  impulses  which  inspire  it  to  the  persons  in  privity  with  the 
transaction.  There  is  no  equitable  need  for  its  extension  to. 
otjhers.  Sitrangero  have  nothing  to  do  with  the  reason  for  its 
l)eing  iand  nothing  to  do  with  its  operation.  In  the  best  defined 
case  of  equitable  conversion,  the  legal  owner  of  the  lands  retains 
as  to  persons  not  in  equitable  relations  to  himself  all  the  rights 
and  duties  which  belong  to  his  seizin. 

Though  his  land  be  equitably  converted  into  money,  he  will 
Mill  be  prosecuted  for  its  unlawful  use  and  made  liable  for  in- 
juries resulting  from  its  negligent  or  unlawful  condition,  and 
Btmnge  would  be  the  defense  that  be  no  longer  owned  the  land 
because  it  had  been  equitably  converted. 

The  tdrm  itself,  by  which  the  conversion  is  expressed,  con- 
fesses that  the  persons  whose  lands  are  converted  remains  the 
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legal  owners.  '^  He  is  deemed  in  equity  to  stand  eedzed  of  the 
land  for  the  benefit  of  the  purchader.''  Williams  v.  Haddock^ 
145  K.  Y.  144.  His  legal  estate  descends  to  his  heirs,  although 
they  in  turn  take  their  estate  burdened  with  the  equity  under 
^vihioh  lihey  miay  .be  compelled  to  convey.  It  is  not  only  imipoft- 
sible  that  a  legal  estate  can  be  extinguidlied  by  the  law^s  imagi- 
nation, but  it  is  essential  to  the  operation  of  the  doctrine  itself 
that  the  legal  title  remain  in  the  original  owner. 

In  Matter  of  Swift,  137  N.  T.  77,  lihis  question  was  deter- 
mined. The  observations  in  that  case  are  none  the  less  contioll* 
ing  because  the  conversion  there  resulted  from  the  directions  of 
the  testator's  will.  The  teaching  of  the  case  doubtless  is  that, 
however  the  equitable  conversion  may  have  been  effected,  by  will 
or  contract,  the  properly  is  to  be  taxed  or  exempted  according  to 
its  nature  and  tenure  at  the  decedent's  death.  It  is  there  said  i 
^^  The  question  of  the  jurisdiction  of  the  State  to  tax  is  one  of 
fact  and  cannot  turn  upon  theories  or  fictions  which,  as  has  been 
observed,  have  no  place  in  a  well-adjusted  i^stem  of  taxation. 
*  *  *  If  the  property  in  the  foreign  juriAiiction  was  in  land^ 
or  in  goods  and  chattels,  when,  upon  the  testator's  death,  a  new 
title,  or  ownersfhip,  a^ttadied  to  it,  the  bringing  into  this  State  of 
its  cash  proceeds,  subsequently,  no  matter  by  what  authoriiy  of 
will,  or  of  statute,  did  not  subject  it  to  the  tax." 

To  the  same  effect  is  Maitter  of  Sutton,  3  App.  Div.  208 ;  aff'd,. 
149  K  T.  618. 

The  rule  that  the  transfer  tax  should  be  imposed  upon  prop- 
erty in  the  form  in  which  it  stands  at  the  testator's  death  has 
been  applied  to  the  advantage  of  the  taxing  power  where  the 
equitable  conversion  changed  a  portion  of  the  estate  from  taxable 
to  nontaxable  property.  Matter  of  Offerman,  26  App.  Div.  94; 
Matter  of  Bartow,  30  Misc.  Rep.  27. 

The  order  appealed  from  should  be  so  modified  that  no  tax 
iihall  be  fixed  upon  the  sum  of  $26,400,  reported  by  the  appraiser 
as  additional  personal  property. 

Decreed  accordingly. 
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Matter  of  the  Judicial  Settlemeait  of  the  Aoooimts  of  Dakikl 
Bennington  and  Banoboft  F.  Bishop^  laa  Adminiatratois 
of  the  Estate  of  Bobxbt  H.  Bbnninoton^  Late  of  "Nefw  Lia- 
bon,  Deoeaaed. 

{Bufrogatf^9  Court,  OUego  County,  April,  1910.) 


XXBUUTOBS  AND  ADliINI8TaiLT0B8 — ^DlBTBIBTrnON  AND  DII8F08AL  OV  FOSONAL 
SBTATV— COMFDTAIXON  AND  AI)JTJ8T1ISNT  OF  IfflMMTB  AND  DIBOHASOB 
THBOOV— Ck>llFDTATXON  AND  8BASM  OT  DI8TBIBUTITB  1TJND8— AdVANOB- 

MEKiB — What  oonbtitotsb. 
Wnxa— iNmffftBTATioN  Ain>  oonstbuotion — Ademption^  bbvooation  and 

ftATiarACnON— 4t7BBENDIBIN0  CVIDBNGB  OF  LBGATK^B  DEBT  AS  BATIBFAO- 

noN. 

Wliere  the  ton  of  a  tettator  had  of  his  father  money  for  whieh  la- 
tereet  bearing  promiaeory  notes  were  given  upon  which  the  son  paid 
interest  from  time  to  time  for  several  years  down  to  the  time  when 
the  notes  were  surrendered  to  him  by  his  father,  the  transaction  must 
be  interpreted  as  a  loan. 

And  if  nothing  appears  indicating  an  intention  to  couTert  the  loan 
into  an  advancement,  the  amount  may  not  be  aet  oft  against  a  legacy 
left  to  the  Bon  by  the  father  in  his  will. 

Bven  if  the  original  loan  was  intended  to  be  an  advancement^  the 
father's  subsequent  eonduot  in  delivering  to  his  son  the  notes  he  had 
taken,  accompanied  by  declarations  only  consistent  with  his  intention 
to  treat  the  notes  as  no  longer  a  part  of  his  estate  or  an  indebtedness 
against  his  son,  would  prevent  their  being  treated  as  an  advancement. 

Proceedings  upon  the  settlement  of  the  accounts  of  adminia- 
tratoiB. 

Menritt  Bridges,  for  adminisitratoia;  Arthur  W.  Morse,  for 
Elya  M.  Bennington,  as  administratrix  of  the  estate  of  Samuel 
{J.  Bennington,  deceased;  L.  E.  Walrath,  special  guardian  for 
Matilda  Bennington,  an  incompetent  person. 

Willis^  S. — On  the  final  judicial  settlement  of  the  estate  of 
the  ahoYO-named  decedent  it  was  claimed  on  the  part  of  the  ad* 
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miiiistratoiB  that  tihere  ahouild  be  deducted  from  the  ahaie  of 
fiiamuel  J.  Bennington^  paesing  to  his  administratrix,  the  sum 
ot  ^2,381.979  claimed  to  have  been  advamoed  bj  the  intestate  to 
Jiis  said  son,  SamueL 

The  evidence  shows  that  Samuel  had  of  his  father  $1,850,  for 
which  his  f a(ther  took  from  him  two  intereet^bearing  promissory 
notes;  that  Samuel  had  paid  the  interest  on  these  notes  trixa 
time  to  time  for  several  years,  down  to  the  time  when  the  notes 
were  surrendered  to  him  by  his  father. 

I  do  not  think  this  evidence  is  capable  of  any  other  construc- 
tion than  that  this  $1,850  was  in  the  nature  of  a  loan.  The  fact 
that  the  intestate  took  interest-bearing  notes  payable  to  himself, 
received  interest  upon  the  same  from  time  to  time,  and  probably 
4Some  of  the  principal,  is  only  consistent  with  the  theory  that  it 
was  the  intention  of  both  parties  to  treat  the  transaction  as  a 
loan.    Bruce  v.  Qrisoom,  9  Hun,  280 ;  afPd,  70  N.  T.  612. 

Assuming,  then,  that  the  transaction  was  originally  a  loan,  is 
lihere  anything  in  tibe  evidence  showing  an  intention  on  tiie  part 
of  the  parent  to  change  the  indebtedness  to  an  advancement,  with 
the  intention  that  the  amount  should  be  deducted  from  the  share 
of  Samuel  in  the  parent's  estate  under  the  rules  of  law  applica- 
t>le  to  advancements  f    I  think  not 

If  the  father  intended  that  the  share  of  Samuel  in  his  estate 
should  be  charged  with  the  amount  remaining  unpaid,  if  any,  oa 
lliese  notes,  he  had  only  to  hold  the  notes  so  that  they  would  pass 
to  his  personal  representatives  and  sndi  result  would  have  neoeer 
sarily  followed.  The  amount  of  the  notes  would  have  been,  a 
l^al  setoff  against  the  share  of  Samuel  in  his  father's  estate. 
3ut  the  father  did  not  hold  and.retain  the  notes.  He  took  llieoi 
ix>  Samuel,  delivered  them  to  him  aooompanied  by  dedaratioos 
only  consistent  with  his  intention  to  treat  the  notes  as  no  longer 
«  part  of  his  estate  or  an  indebtedness  against  his  son  SamueL 

I  think  the  evidence  as  to  what  took  place  at  the  time  these 
motes  were  delivered  to  Samuel  riiows  beyond  queBtion  that  it 
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was  the  intention  of  the  intestate  at  that  time  to  settle  and  cancel 
any  indebtedness  or  obligation  which  he  then  held  against  his 
son  iSamuel^  evidenced  bj  those  two  promiasory  notes>  and  that 
the  transaction  amounted  to  an  absolute  gift^  not  only  of  the 
notes  but  of  the  indebtedness  secured  thereby. 

AsBumingy  however,  for  the  sake  of  the  argument,  ihat  the 
original  transaction  at  tihe  time  of  the  making  of  the  notes  was 
an  advancement  instead  of  a  loan,  the  acts  and  declarations  of 
the  intestate  at  the  time  of  the  surrender  of  the  notes  would 
clearly  indicate  an  intention  on  the  part  of  the  parent  to  settle 
and  cancel  any  obligation  on  ike  part  of  Samuel  to  repay  the 
amount  of  such  advancement  to  the  estate  of  the  parent  or  to 
have  the  same  deducted  from  the  share  of  Samuel  in  the  estate 
of  the  parent  Webster  v.  Gray,  54  Hun,  113 ;  Matter  of  Burd- 
sall,  64  App.  Div.  346. 

Terms  of  tihe  decree  herein  wiU  be  settled  at  a  term  of  the  Sur- 
logate's  Court  of  Otsego  county,  K.  Y.,  to  be  (held  at  Oouniy 
Court  chambers  in  the  cily  of  Oneonta,  Otsego  county,  N.  Y., 
on  Hhe  14ih  day  of  April,  I&IO. 

Decreed  accordingly. 


Matter  of  the  Probate  of  the  Last  Will  and  Testament  of  Fbbd* 

EBioK  W.  MiLLEB,  Beccased. 

{Bwrrogat€^§  Court,  King§  Cotiniy,  May,  1910.) 

DUlTH — ^ABSKTCB  as  BAISHTG  FBBSUlfPTIOir  OF  DEATH — DlBAFPEAMASOm  Uf 

VAOE  or  rATAX  DANGOL 
JS¥n»B2fCB — ^PBESUMPnONS — ^BlBTB,  DKATH  AlTD  SXTBYITOBBHIP. 

Though  the  unexplained  disappearanoe  of  a  man  is  not  of  itself  luiB- 
oient  foundation  for  the  presumption  of  his  death,  yet  from  his  dis* 
appearance  in  the  face  of  a  fatal  danger  hit  death  may  be  inferred. 

Proceeding  upon  the  probate  of  a  wiH.  .    >  j 
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J«meB  O.  Oaropeej^  for  fpioponent ;  Foley  &  Powell  (Henry  A. 
Powelly  of  comiBel),  for  oonteetants;  William  6.  Bader,  qwcial 
gnardiaiL 

'  EsTOHAMy  S.-— The  iaBae  is  whether  or  not  the  testator  died, 
on  or  about  the  80th  day  of  Aprils  1908. 

At  that  time  he  owned  a  hoiueboat^  kept  at  Bookaway  Park, 
in  Jamaica  bay,  moored  off  the  pier  of  a  'boatman  who  was  en- 
gaged in  hiring  and  keeping  boats. 

The  testator  for  a  few  weeks  prior  to  the  day  mentioned  was 
in  the  habit  ^^  pretty  nearly  every  day ''  of  going  from  Brooklyn 
to  Bbckaway  Park  and  sleeping  aboard  his  boat. 

On  the  morning  of  the  thirtieth  of  April  he  was  working  on 
his  boat  and  Iben,  aooording  to  his  wont»  left  aboard  of  her  a 
dog,  of  which  he  was  fond. 

A  scow  belonging  to  the  boatman  lay  inshore  from  the  testa- 
tor's boat.  Access  to  the  scow  could  ordinarily  be  had  by  planks 
Teaching  from  the  shore  to  the  scow. 

The  night  of  April  30th  was  stormy,  with  unusually  hi^ 
tide,  high  wind  and  heavy  rain.  The  tide  had  turned  about 
eight  o'clock  and  was  rmming  out,  and  the  wind  was  offshore 
and  coincided  with  the  ebb  tide. 

The  distance  from  the  scow  to  the  houseboat  was  about  eighty 
feet,  and  the  depth  of  water  at  the  houseboat  was  about  four 
ifoet  .       .       .       .       ■ 

On  the  following  morning  it  was  found  that  the  planks  usu- 
ally in  position  between  the  shore  and  the  scow  had  been  under 
water  and  that  other  planks  had  been  placed  so  that  a  person 
could  have  walked  right  from  them  onto  the  scow. 

The  testator  reached  Bockaway  Park  on  the  evening  i!n  ques- 
tion by  train,  arriving  at  about  nine  o'clock.  The  station  was 
about  400  feet  from  the  soow  above  referred  ta 

The  testator  was  last  seen  proceeding  in  the  direction  of  the 
scow.    He  had  rubber  boots  and  at  ordinary  tide  walked  right 
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out  to  hk  boat  ISiere  is  evidence  tliat  the  testator  intended  to 
1^0  to  Hb  boaty  for  when  a  friend  said  to  him,  '^  It  is  raining 
pretty  haird;  jon  had' batter  -be  careful  when  you  go  to  the  homs^ 
boat/'  he  pat  up  hia  hand  and  aaid,  ^*  That  is  all  ri^t,"  and 
walked  awaj. 

There  ie  evidence  that  he  made  the  attempt  to  reach  his  boat, 
for  a  pair  of  trooeers,  well  proven  to  have  been  his^  were  found 
the  next  morning  hanging  upon  a  nail  in  a  closet  on  the  boait- 
man's  scow.  In  these  troiisers  were  found  about  twenty-two 
dollars  in  money  and  a  bunch  of  keys  belonging  to  the  testator. 

It  is  stated  that  he  was  intoxicated  on  the  evening  in  question, 
but  to  what  degree  does  not  appear.  !Nb  evidence  is  given  of  his 
existence  after  that  night  The  testator  left  a  considerable  es- 
tate, both  real  and  personal. 

These  facts  justify  belief  that  the  testator  endeavored  to  put 
off  from  ^  scow  to  his  boat  and  was  drowned  in  the  effort,  and 
that  his  body  was  carried  to  sea. 

It  must  be  remarked  that  among  the  keys  found  the  next 
morning,  as  described,  was  one  which  opened  the  testator's  house- 
hoat,  and  that  without  its  use  he  oould  not  have  obtained  access 
to  its  interior;  but  so  far  as  this  fact  is  inconsistent  with  the 
theory  above  expressed,  it  is  overcome  by  the  many  other  sug- 
gestions of  the  evidence  and  may  be  ascribed  to  testator's  condi- 
tion and  f orgetf ulneas. 

The  rules  applicable  to  unexplained  disappearances  have  no 
Telation  to  a  disappearance  in  the  face  of  a  fatal  danger.  Where 
•one  has  vanished  from  the  view  of  his  associates  without  any  in- 
timation of  the  reason  or  manner  of  his  departure,  it  is  held 
that  there  is  no  presumption  of  death  sufficient  alone  to  con- 
-strain  a  finding.  Matter  of  Board  of  Education  of  New  York, 
173  N.  T.  821 ;  Dunn  v.  Travis,  56  App.  Div.  817. 

But  the  reasoning  of  tfaeae  cases  would  have  little  influence 
where  a  person,  when  last  seen,  was  going  into  battle  or  falling 
from  a  ship  in  a  storm. 
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The  circumfitances  aurrounding  the  testator  when  last  seen 
were  such  as  to  justify  the  conclusion  that  he  died  from  the  nor- 
mal and  usual  development  of  circumstances  then  in  prooeas 
and  there  can  be  no  more  need  or  room  for  f urdieir  inquiry  tiiaii 
there  is  in  the  case  of  ordinary  death  in  the  si^t  of  numeroos 
witnesses. 

The  will  is  admitted  to  probate. 

Probate  decreed. 


Matter  of  the  Appraisal,  Under  the  Transfer  Tax  Acts^  of  the 
Property  of  Mabia  E.  Gbsen^  Deceased. 

{Burrogate^B  Court,  KingM  Oiwnty,  May,  1910.) 

TiJOBS — IHHEEITANOB  and  TBANSVEB  taxes — ^PBOFEBTT  and  INTI8K8T  SUB- 
JECT TO  TAX — ^WHAT  OONSTrrUTES  TAXABLE  TIIAVSI'EB. 

When  a  wife,  resident  in  the  State,  dies  without  a  will,  leaving  her 
husband  and  no  descendants,  the  husband  does  not  take  her  personal 
estate  by  Tirtue  of  the  intestate  laws  of  the  State,  and  there  is  no 
taxable  transfer  thereof. 

Affirmed  144  App.  Div.  232. 

Appeal  from  an  order  assessing  and  fixing  the  transfer  tax. 

William  Murray,  for  appellant;  William  W.  Wingate,  for 
State  comptroller,  respondent 

Kbtoham^  iS. — ^Upon  an  appeal  from  the  adjustment  of  the 
transfer  tax  the  question  is  presented :  When  a  wife,  resident  o£ 
the  State,  dies  without  a  will,  leaving  her  husband  and  na 
descendants,  is  there  a  taxable  transfer  to  the  husband  of  die 
personal  property  of  whidi  she  died  possessed  % 

To  uphold  the  tax  it  must  be  found  that  the  husband  has  taken 
the  property  ^^  by  the  intestate  laws  of  this  State."  Tax  Law, 
§  220,  subd.  !• 

It  is  naught  for  the  present  purpose  that  the  husband's 
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sumiptioii  of  complete  enjoyment  of  the  property  coincided  witH 
llie  dealib  of  the  wife  or  happened  becauise  of  it. 

The  statute  has  refrained  from  any  language  which  would  im* 
pose  a  tax  upon  rights  of  property  which  ripen  or  come  to  pasa 
as  an  incident  or  result  of  death. 

In  Matter  of  Starbuck,  137  App.  Biv.  866,  the  prevailing 
opinion  employs  language  with  respect  to  the  estate  of  curtesy 
which  clearly  applies  to  the  husband's  right  in  personal  prop- 
erty under  tJie  circumstances  here  inyolved. 

Among  other  things^  Mr.  Justice  Thomas  there  says :  ^^  Its 
origin  and  continuance  are  due  to  the  law^  but  not  the  law  that 
appoints  the  inheritable  property  of  an  intestate  to  prescribed 
heirs.  It  is  unimportant  in  the  present  inquiry  upon  what 
theory,  adopted  at  remote  time  and  now  obscure  in  motive,  the 
law  proceeded  in  making  this  transfer  to  the  husband.  It  is 
only  necessary  to  establish  that  it  was  not  and  is  not  an  intestate 
law." 

In  the  case  supposed  at  the  head  of  this  opinion,  the  husband 
takes  his  right  in  personal  property  by  virtue  of  his  marriage ; 
he  enters  upon  its  enjoyment  by  virtue  of  the  death  of  his  wife. 
His  right,  as  well  as  the  absolute  ownership  into  which  it  ma* 
tures,  springs  from  the  conmion  law,  and  neither  can  be  said  to 
come  to  him  by  the  intestate  laws. 

"  The  words  *  intestate  laws '  refer  to  the  statutes  governing 
the  descent  and  distribution  of  a  decedent's  property."  Matter 
of  Starbuck,  supra. 

No  warrant  for  such  right,  or  any  of  its  fruits  or  incidents^ 
can  be  found  in  the  Statute  of  Distributions. 

The  order  which  &ced  the  tax  as  upon  a  taxable  transfer 
should  be  reversed. 

Order  reversed. 
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In  the  Matter  of  the  Application  for  the  Bemoyal  of  Mabu.  P. 
SrxBiJira  and  H^annah  E.  Bbowk,  as  Ezecutrices  and  True- 
tees  Under  the  Last  Will  and  Testament  of  HARitnpr 
Cbaksby,  Deoeased. 

{8urrogaU^9  Court,  New  York  Camty,  May,  19ia) 
JSaacxmiBB  and  AS>unnsTRA.TOBB — ^APFonrTMEzrr  ahd  qvAurtoAXiovB  or 

PBSONAL  aSPBBSKNTATiySS,  BnSIGlTATXONS  AITD  BBKOTALB — ^RkkOTAL  OS 

suBsnTunoN  Am  bbvoc^tion  ob  MoiimoATioir  or  lbtubs — Gbouhm 
— MteooiTDucrry  mBouBor  ob  iton-febiobicakge  or  dittt. 

Where  the  eKeeatrioes  of  their  mother's  will,  through  the  ageney  of 
the  eon  of  one  of  them,  acquired  the  right  of  the  son  of  a  deoeesed 
brother  in  property  ol  the  estate  by  f rand,  for  a  grossly  inadeqfoate 
price,  recognizing  him  In  the  transaction  as  a  legitimate  child,  thsgr 
cannot  afterward  justify  their  conduct  by  alleging  their  belief  in  his 
illegitimacy,  but  should,  on  his  petition,  be  remoTed  from  their  ofllee. 

Proceeding  for  the  removal  of  ezecutrices  and  testamentary 
trustees.  • 

Geo.  Ww  Bristol,  for  petitioner;  Creerey  ft  Bogers,  for  Maria 
P.  Sterling;  Bergen  &  Prendergast,  for  TTannah  E.  Brown. 

Thomas,  S. — The  respondents  are  executrices  of  the  will  of 
their  mother,  and  the  petitioner  is  the  only  child  of  their  de- 
ceased brother.  The  adjudication  of  the  Appellate  Division  of 
the  Supreme  Court  (111  App.  Div.  668),  affirmed  by  the  Court 
of  Appeals,  establishes  that  the  petitioner's  mother  was  the 
wife  of  the  deceased  brother  of  the  respondents,  that  he  is  the 
heir  at  law  and  next  of  kin  of  the  deceased  brother,  and  that  a 
deed  of  conveyance  and  an  assignment  of  his  interest  in  the 
estate  of  the  decedent,  executed  by  the  petitioner  to  one  Charles 
Archer  Siterling,  the  son  of  one  of  the  respondents  and  the 
n^hew  of  the  other,  in  1902,  for  the  total  consideration  of 
^00,  were  procured  fraudulently  from  him  and  were,  there- 
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ioTBy  void.  The  value  of  the  property  thus  attempted  to  be 
transferred  was  about  $5^000  or  96,000.  It  sow  appears  that 
in  this  transaction  Charles  Archer  Sterling  acted,  aotuallj 
though  secretly^  for  the  respondents ;  that  the  $500  paid  by  him 
to  ibe  petitioner  as  a  consideration  for  the  execution  of  the 
deed  and  assignment,  and  the  $300  paid  to  two  persons  who 
assisted  in  the  fraud,  were  furnished  by  them;  that  they  re- 
mained back  of  the  transaction,  directing  the  defense  to  the 
action  brought  by  the  petitioner  to  set  aside  these  papers  frau- 
dulently obtained  from  him,  and  paying  the  expenses  thereof, 
the  litigation  lasting  until  the  judgment  upon  the  remittitur  of 
ihe  Court  of  Appeals,  rendered  in  June,  1907 ;  and  thereafter, 
in  July,  1907,  by  a  writing  bound  themselves  to  indemnify 
George  Archer  Sterling  for  all  disbursements  made  or  to  be 
made  by  him  in  their  behalf.  Shortly  after  the  date  of  the 
fraudulently  procured  papers  of  1902  Mr.  Charles  Archer 
Sterling  executed  instruments,  transferring  to  each  of  the  re^ 
*  spondents  an  undivided  one^half  of  the  property  thus  obtained, 
which  were  never  recorded,  and  subsequent  events  rendering 
them  of  no  value  they  were  destroyed.  In  the  procuring  of  the 
deed  and  assignment  some  part  of  the  money  used  by  the  re- 
spondents was  money  of  the  petitioner  in  the  hands  of  the  re- 
spondents as  trustees,  and  some  of  the  money  used  in  the  ex- 
penses of  the  Utigation  was  also  trust  funds  in  which  the  peti- 
tioner had  an  interest 

The  present  application  is  to  remove  the  respondents  as  trus- 
tees. The  facts  recited  are,  in  my  opinion,  abundantly  proved. 
It  is  contended  for  the  respondents,  that  they  believed  upon  rea- 
sonable grounds  that  the  petitioner  was  illegitimate,  and  that  for 
all  they  did  this  belief  furnishes  a  sufficient  justification.  I  agree 
that  a  strong  belief  of  that  kind  may  explain  why  the  improper 
aets  of  the  respondents  were  performed,  but  it  cannot  make 
those  acts  right  or  honest  It  must  be  remembered  that  the 
transaction  did  not  take  the  form  of  the  extinguishment  of  a 

88 


614  SUKROQATB^S  COURT  HEPOBTS. 

elaim  to  rights  as  an  heir,  made  by  the  petitioner  and  denied 
by  the  respondents.  If  that  had  been  the  case  the  petitioner 
would  have  been  put  upon  inquiry  to  determine  the  questLon 
for  himself  as  to  whether  the  weakness  of  his  proof  of  his 
mother's  marriage  and  of  his  own  legitimacy  did  or  did  not  re- 
quire him  to  accept  less  than  one-tenth  of  the  value  of  his  in- 
terest in  the  estate  for  a  release  of  the  whole.  The  respcmd* 
entSy  on  the  contrary,  having  knowledge  of  the  petitioner's  ex- 
istence, searched  him  out,  informed  him  that  he  had  rights, 
but  tricked  and  deceived  him  as  to  their  value ;  prepared  doea- 
ments  for  his  signature  in  which  the  fact  that  he  was  the  legiti- 
mate child  of  his  father  was  recited;  demanded  and  received 
from  him  an  affidavit  of  his  birth  and  identity ;  taught  him  how 
to  sign  his  real  family  name  to  these  documents,  and  then  paid 
him  an  utterly  inadequate  consideration  therefor,  such  con- 
sideration being  in  part,  at  least,  made  up  of  trust  funds  in 
their  hands  in  which  he  had  an  interest  Their  agents  led  him 
to  think  that  they  believed  him  legitimate.  I  am  of  opinion 
that  they  did  believe  him  legitimate,  and  the  evidence  in  this 
proceeding  is  in  accord  with  the  sol^nn  judgment  of  the  Court 
of  Appeals  that  he  is  legitimate.  To  deal  with  him  as  legiti- 
mate, secretly  planning  to  justify  their  evil  treatment  of  him 
by  asserting  his  illegitimacy,  was  not  honest.  The  respondents 
were  trustees  and  owed  trust  duties  to  the  petitioner.^  The  peti- 
tioner was  also  a  tenant  in  common  with  them  in  the  real  prop- 
erty in  this  city.  He  was  a  party  interested  in  '^  the  estate,'^ 
and  no  transaction  was  possible  *^  for  the  benefit  of  the  estate  " 
which  could  not  benefit  him.  To  say  that  the  respondents  could 
acquire  his  rights  '^  in  the  estate  "  at  a  sum  absurdly  under  their 
value,  for  the  benefit  of  themselves  and  other  parties  in  inter- 
est, and  that  such  a  transaction  could  properly  be  said  to  be  for 
the  '^  benefit  of  the  estate ''  is  nonsense.  And  when  it  is  shown 
that  such  a  transaction  was  made,  and  that  it  lacked  the  ele- 
ments of  ordinary  fairness  essential  to  the  validity  of  a  sale 
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"between  strangers,  and  that  the  respondents  were  parties  to 
it|  I  am  unable  to  see  how  I  can  impute  innooenoe  or  laok  of  in* 
tentional  wrong  to  them.  As  it  appears  to  me  it  was  a  fraud,, 
requiring  the  inference  that  its  perpetrators  are  dishonest  and 
imfit  to  act  as  trustees.  The  use  by  the  respondents  of  trust 
funds  in  which  the  petitioner  had  an  interest,  that  fact  being 
concealed  from  the  petitioner  to  induce  a  transfer  by  him  of  his 
share  in  the  trust  fund  to  other  persons,  was  an  ''  improper; 
application  of  the  money  and  property  in  their  charge,"  and 
was  ^^  misconduct  in  the  execution  of  their  trust,''  and  leads 
to  the  same  inferenca  Code  Civ.  Pro.,  §  2817.  And  when! 
we  learn,  as  we  do  in  this  case,  that  the  trustees  claimed  the 
benefits  of  this  beautiful  scheme  for  themselves,  and  fought  for 
it  to  the  end,  we  merely  emphasize  the  result. 

I  cannot  agree  that  the  respondents  are  entitled  to  any  con- 
sideration, because  after  aU  of  the  litigation  had  the  courts 
have  decided  correctly,  and  the  heir  has  in  part  come  into  his 
own.  The  restitution  was  long  delayed  and  does  not  afford 
complete  indemnity  for  the  expenses  of  the  contest  and  the 
assaults  upon  his  mother's  memory  and  his  own  legitimacy. 

The  objection  that  other  parties  are  not  joined  to  the  pro- 
ceeding must  be  overruled.  The  statute  under  which  the  sur- 
rogate acts  requires  only  that  the  testamentary  trustee  pro- 
ceeded against  shall  be  '^  cited  to  show  cause."  Code  Civ.  Pro.^ 
S  2817. 

The  application  is  granted,  with  costs,  to  be  paid  by  the  re- 
spondents personally.  , 

Application  granted,  with  costs.  ] 


61«     SUREQGATE'S  COURT  REPORTS.      ^ 


Matter  of  the  Judicial  Settlement  of  the  Aoootuit  of  Chablbs 
H.  BoYSB  and  Frajsk  W.  Botbb,  as  Truflteee  Under  the  Last 
Will  and  Testament. of  Amsi^ia  S.  SHSBiCAJf^  Deceased. 

{Surrogated 8  Court,  Kings  County,  Hay,  1910.) 

Q^USTB—AOOOUNTUfO  AITD  DUOHAJtGB — ^ReUET  GSLKSTEX^ 

The  decree  to  be  entered  upon  the  accounting  of  a  deposed  trustes 
muvt  require  the  estate  fo  be  turned  over  to  his  suocessor  in  iiK>ne7» 
in  the  absence  of  special  eonTention  to  the  contrary. 

In  such  case  the  removed  trustee  is  entitled  to  a  elear  title  to  doubt- 
ful assets  either  before  or  at  the  time  of  the  decree  requiring  the  pay- 
ment of  the  fund  in  cash. 

Proceeding  upon  the  judicial  settlement  of  the  account  of 
trustees. 

Sparks  Ic  Fuller^  for  trustees;  Blandy,  Moonej  &  Shipman, 
for  contestant;  Obarles  0.  Ptotheroe,  for  Ruasell  W.  Boyer, 
remainderman. 

Kbttcham,  Sl — 'The  decree  to  be  entered  upon  the  account* 
ing  of  a  d^osed  trustee  must  sound  in  monej  only.  It  must 
contain  '^a  summary  oi  die  account  as  settled.''  Oode  Cit. 
Pro.,  §  2661.  Unless  by  special  convention^  the  diieetion  must 
be  that  the  fund  be  turned  over  to  the  successor  in  mon^y  and 
not  in  kind.  No  substituted  trustee  can  be  asked  to  take  as 
cash  securities  which  he  neither  selected  nor  approved. 

If  the  accounting  trustee  has  investments  of  the  fund  which 
his  successor  will  not  accept,  he  is  equitably  entitled  to  the 
personal  ownership  of  the  rejected  securities. 

While  a  keen  regard  for  the  safety  of  the  trust  would  sug> 
gest  that,  in  some  cases,  bad  securities  might  be  better  than 
nothing  and  that  they  might  well  be  held  by  the  substituted 
trustee  until  the  decree  for  payment  was  fulfilled,  there  seems 
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to  be  no  warrant  for  such  an  arrangement.  It  is  held  tliat  the 
removed  trustee  is  entitled  to  a  clear  title  to  the  doubtful  assets^ 
either  before  or  at  the  time  of  the  decree  requiring  payment 
from  him  of  the  fund  in  cash. 

In  this  regard,  it  is  said :  '^  He  should  have  them  "  (all  the 
assets  for  which  he  is  refused  credit)  '^  if  for  no  other  reason, 
in  order  to  fulfill  the  requirements  of  the  decree  "  (Matter  of 
Niles,  113  K.  T.  547,  554%  and  again,  ^' As  the  executor  is 
required  to  pay  cash  to  the  estate  he  becomes  the  equitable 
owner  of  the  bonds  and  mortgages  in  which  he  has  invested  the 
proceeds  of  the  estate,  and  it  may  very  well  be  that  unless  ho 
can  make  use  of  these  bonds  and  mortgages  he  will  be  with- 
out funds  to  comply  with  the  decree  and,  therefore,  being  un- 
able to  make  compliance  may  be  punished  for  contempt"  Matr 
ter  of  Byer,  94  App.  Div.  449,  451. 

One  of  the  remaindermen  asks  that  the  decree,  in  addition 
to  directing  the  transfer  in  cash  of  the  funds,  shall  require  the 
immediate  deposit  of  the  securities  in  court,  under  section  2603 
of  the  Code;  but  the  provision  cited  has  no  relation  to  the  re- 
moval of  a  testamentary  trustee,  and,  if  it  were  applicable,  it 
should  yield  to  the  rule  quoted  supra,  since  it  is  within  the  dis- 
cretion of  the  court 

A  practical  difficulty  is  that  only  one  of  the  removed  trustees 
accounts.  The  other  is  not  within  the  State,  and  it  is  asserted 
that  there  would  be  danger  to  the  accounting  trustee  if  these 
securities  should  be  made  subject  to  the  control  of  his  associate 
or  liable  to  his  debts.  All  the  assets  in  question,  however,  are 
now  in  the  hands  of  the  accountant  and  a  transfer  will  be  made 
to  him  alone. 

The  decree  must,  therefore,  provide  for  the  payment  to  the 
successor  trustee,  to  be  appointed,  of  $57,799.32,  and  must 
direct  that  the  substituted  trustee  execute  to  him  such  instru- 
ment as  may  be  necessary  to  transfer  to  him  title  to  all  of  thei 
investments  presented  by  the  account 

Decreed  accordingly.  .  i      .;    '  i    :  ; !  ■  J 
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Matter  of  the  Estate  of  Matiu>a  McNaixt^  Deceased. 

{Surroga^^a  Court,  Kings  Cfounty,  May,  1910.) 

SZBOUTOBB  AND  AD1CINIS1IU.T0B8 — AOOOTTNTINa  AND  SKTHJEMSNT — ^BlQHT  TO 
BXQUIBB  ACCOUNTINO,  UMB  BOB  AOOOUNT,  KTC. — TtlCE  FOB  AOOOUlTIIirO 
— LA.0HX8  OB  DEIAT. 

Where  distributees  of  an  estate  and  the  deceased  administrator  wers 
of  the  same  family,  in  a  proceeding  for  the  settlement  of  the  latter'a 
account  by  his  persons!  representatives  the  former  are  not  to  be  held 
guilty  of  laches  merely  because  the  administrator  remained  living  ia 
;'  office  for  twenty  years  alter  the  time  wheff  he  might  have  been  re- 
quired to  account. 

Proceeding  upon  the  account  of  administrators. 

Goldie  &;  Ghinmiy  for  administratrix  de  bonis  nan  of  Matilda 
McNally,  deceased;  Robert  CyByme,  for  Mien  T.  MciNally, 
executrix  of  John  J.  McNallj,  deceased^  administrator  of  Ma- 
tilda McNally,  deceased. 

Kjbtoham,  S. — The  account  must  be  charged  with  $904.34^ 
which  came  into  the  hands  of  the  administrator  of  the  original 
estate  on  November  8>  1888,  with  interest  thereon  at  the  rate 
of  four  per  cent. 

"No  credits  against  this  sum  can  be  found. 

There  is  no  defense  to  the  petitioner's  daim  for  an  accountr 
ing^  either  by  reason  of  the  Statute  of  Limitations  (Matter  of 
Ashheim,  111  App.  Div.  176;  185  N.  T.  609),  or  the  lapse 
of  time.    Treadwell  v.  Clark,  190  N.  T.  61,  60. 

The  deceased  administrator  remained  alive  and  in  office  for 
twenty  years  after  the  time  when  he  might  have  been  required 
to  account;  but  the  distributees  were  of  his  own  family,  and 
there  is  no  ground  for  a  finding  that  there  was  on  their  part 
any  unreasonable  delay  in  asserting  their  right  to  an  account* 
ing.    Indeed,  whether  the  equitable  doctrine  of  laches,  distinct 
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from  the  Sitatate  of  limitations,  exists  or  not^  it  is  hard  to 
imagine  that  the  distributees  of  an  estate  can  have  waived  their 
remedies  by  delay  for  a  period  during  which  the  law  has  con- 
tinued to  assure  them  that  no  limitation  upon  their  right  could 
begin  to  run  until  the  administrator  had  openly  repudiated  his 
4rust. 

The  account  will  be  settled  accordingly. 

Decreed  accordingly. 


Matter  of  the  Estate  of  Wiixiam  P.  PBTBBeoN,  Deceased.* 

{Surrogate's  Court,  OaitarauguB  County,  May,  1910.) 
lEsaoinoiis  ajxd  adioitistbatobs — Aooountino  and  BvrnxMO!(T--<kyBrTBaT, 

OBJECTIONS    AND    HKABING    AND    SETTLEMENT   THEBEOV — ^PbESUHPTIONS 
AND  mRBENOBS. 
ISOBBOGATE'B  CbUBTS — ^PBOCEDUBB  and  BE?IEW— ObDEBS  AND  DSCBEB8 — OPEN- 
ING, TACATINO  and  OOBKEOmfQ — GbOUNDS — ^EBBOBS  or  LAW  OB  FACT. 

Wliere,  upon  the  accounting  of  an  administrator,  creditors  ox  the 
decedent  appear  and  prove  judgments  recovered  against  him  in  his  life- 
time and  the  nest  of  kin  thereupon  prove  the  discharge  of  the  decedent 
in  bankruptcy  subsequent  to  the  recovery  of  the  judgments,  the  judg- 
ments are  presumed  to  have  been  discharged  and  the  burden  is  on  the 
creditors  to  show  that  the  debts  for  which  their  judgments  were  re- 
covered were  such  as  are  by  law  excluded  from  the  operation  of  a 
discharge  in  bankruptcy. 

Hie  error  of  the  creditors  in  assuming  that  the  burden  of  proof  was 
on  the  next  of  kin  to  show  that  the  debts  in  question  were  not  within 
the  classes  excepted  from  the  operation  of  the  discharge  in  bankruptcy 
is  not  a  sufficient  cause  within  the  meaning  of  section  24Sl'of  the  Code 
of  Civil  Procedure  for  opening  the  decree  settling  the  account  of  the 
administrator. 

Application  to  open  decree  made  upon  judicial  settlement 
of  administrator's  account. 


*  See  64  Miae.  Rep.  217.  -] 
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Henry  Donnelly  and  Fred  L.  Eaton^  for  motion;  CreightoiL 
S.  Andrews,  opposing. 

Davib,  S. — A,  decree  was  made  judicially  settling  the  ac- 
counts of  the  administrator  July  14,  1909.  IJpcm  the  return 
of  the  citation  in  the  proceedings  for  judicial  settlement 
several  judgment  creditors  appeared,  made  due  proof  of  the 
rendition  and  docketing  of  their  respective  judgments  against 
the  decedent  and  asked  that  the  decree  directing  distribution 
should  provide  for  the  payment  of  their  claims,  there  beinj^ 
sufficient  assets  to  satisfy  all  demands  against  the  estate,  in- 
cluding the  judgments.  Thereupon  the  administrator,  on  be- 
'half  of  himseK  and  the  other  parties  interested  in  the  estate- 
as  next  of  kin,  made  due  proof  of  a  decree  of  the  United  States- 
District  Court  in  voluntary  bankruptcy  proceedings,  which  de- 
cree, after  the  usual  recitals  of  jurisdiction  and  regularity,  pro* 
vided:  "  It  is  therefore  ordered  by  the  court  that  William  P. 
Peterson  be  forever  discharged  from  all  debts  and  claims  which 
by  said  act  are  made  provable  against  his  estate  and  which 
existed  on  the|  16th  day  of  October,  1^00,  on  which  day  the- 
petition  for  adjudication  was  filed,  excepting  such  debts,  if 
any,  as  are  by  law  excepted  from  the  operation  of  a  discharge- 
in  bankruptcy.'' 

All  of  the  judgments  in  question  were  obtained  prior  to  such 
decree,  in  bankruptcy,  and  all  were  obtained  upon  demands 
properly  provable  in  bankruptcy,  but  it  was  asserted  on  behalf 
of  the  judgment  creditors  that  such  decree  had  no  application 
to  their  demands,  the  same  not  having  been  duly  scheduled,  nor 
legal  notice  given  them  in  bankruptcy  proceedings.  No  proof 
of  such  allegation  was  presented,  however,  by  these  creditors, 
they  claiming  that  the  burden  of  proof  rested  upon  the  adminis^ 
trator  of  showing  affirmatively  that  these  judgments  did  not 
come  within  the  operation  of  any  of  the  four  exceptions  speci- 
fied in  section  16  of  the  National  Bankruptcy  Act    It  was- 
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Ldd  by  the  surrogate  that  such  contention  was  erroneous — ^that 
the  burden  of  proof  rested  upon  the  judgment  creditors  of  es- 
tablishing the  facts  which  brought  their  demands  within  the 
scope  of  such  exceptions ;  and,  accordingly,  by  the  terms  of  the 
decree  these  judgments  were  excluded  from  participation  in 
the  distribution  of  the  estate.  The  facts  in  such  controversy 
1^  fully  set  forth  in  the  opinion  of  the  surrogate.  Matter  of 
Peterson,  64  Misc.  Bep.  217.  An  appeal  was  taken  from  the 
surrogate's  decree  to  the  Appellate  Division,  where  the  de- 
cree was  unanimously  afiSrmed  and  the  usual  order  of  affirm-, 
ance  made  and  entered. 

Subdivision  6  of  section  2481  of  the  Code  of  Civil  Procedure 
confers  upon  a  Surrogate's  Court  the  power  "  To  open,  vacate, 
modify  or  set  aside  or  to  enter,  as  of  a  former  time,  a  decree 
or  order  of  his  court;  or  to  grant  a  new  trial  or  a  new  hearing 
for  fraud,  newly  discovered  evidence,  clerical  error  or  other 
sufficient  cause.  The  powers  conferred  by  this  subdivision  must 
be  exercised  only  in  a  like  case  and  in  the  same  manner  as  a 
court  of  record  and  of  general  jurisdiction  exercises  the  same 
powers." 

The  reasons  assigned  by  the  moving  parties,  upon  which  is 
based  their  application  for  relief  in  this  case,  are  as  follows: 
'^  The  law  was  to  a  large  extent  unsettled  in  the  State  of  New 
York  at  the  time  as  to  what  jurisdiction  the  Surrogate's  Court 
had  in  respect  to  such  issue  and  as  to  the  burden  of  proof.  The 
Appellate  Division  passing  upon  the  question  in  this  case  repu- 
diates the  doctrine  laid  down  by  the  Appellate  Division  in  the 
Graber  case  and  holds  that  the  Surrogate's  Court  has  jurisdic- 
tion to  determine  the  issues  and  that  the  burden  of  proof  is 
upon  the  claimant  to  establish  that  they  were  not  scheduled 
and  that  they  had  no  notice  of  the  proceedings  or  at  least  to 
that  effect;  that  on  account  of  the  decisions  in  the  State  that 
existed  at  the  time  the  matter  was  tried  before  the  Surrogate 
the  judgment  creditors  were  justified  in  relying  upon  the 
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Oraber  case  (Judge  Hatdi  writing  the  opinion)  and  for  that 
reason  did  not  offer  the  schedules  in  bankruptcy  proceeding 
or  evidence  to  the  effect  that  they  had  no  notice  -or  knowledge 
of  the  bankruptcy  proceedings^  and  that  that  issue  has  not  as 
jet  been  tried  by  the  Surrogate;  that  on  account  of  the  un* 
43ettled  condition  of  the  law  prior  to  the  decision  of  the  Ap* 
peUate  Division  in  this  case  and  believing  that  the  court  had 
no  jurisdiction  to  try  the  issues  and  on  account  of  both  par- 
ties taking  that  position  before  the  Surrogate  the  judgment 
claimants  and  the  attorneys  for  them  neglected  to  make  the 
proof  that  they  could  have  made  as  to  the  schedule  filed  in  the 
bankruptcy  proceedings  and  as  to  notice  or  knowledge  of  the 
claimants  of  said  proceeding." 

Such  application  presents  no  inference  of  fraud,  clerical 
error  or  newly-discovered  evidence  as  a  reason  for  opening  the 
decree,  but  it  is  contended  that  the  facts  above  quoted  consti- 
tute a  situation  coming  within  the  scope  of  the  term  ^^  other 
sufficient  cause/'  as  used  in  the  subdivision  of  the  section  of  the 
Code  above  referred  to.  In  other  words,  the  moving  parties 
take  the  position  that  they  pursued  a  line  of  procedure  on  the 
trial  of  the  matter  before  the  surrogate,  sanctioned  to  some  ex- 
tent by  existing  decisions,  and  it  subsequently  develops  that 
euch  authorities  were  not  followed  or  sustained.  Such  a  state 
of  facts  does  not  warrant  the  granting  of  the  relief  sought. 
Matter  of  Tilden,  98  N.  T.  434 ;  Matter  of  Hodgman,  82  Hun, 
418-422;  Matter  of  Soule,  Y2  id.  594-597;  Matter  of  Hawley, 
100  K  T.  206 ;  Matter  of  Kranz,  41  Hun,  463 ;  Furstman  ▼• 
Schulting,  38  id.  482 ;  Van  Tassell  v.  N.  T.,  L.  E.  &  W.  R 
BL  Co.,  1  Misc.  Bep.  312 ;  Mills  v.  Huson,  45  N.  Y.  St.  Bepr. 
S02-806;  Tigue  v.  Annowski,  24  id.  931. 

Even  if  this  proposition  were  to  be  disposed  of  favorably  to 
the  applicants,  it  is  very  doubtful  whether  the  Surrogate's  Court 
lias  the  right,  at  the  present  time,  to  grant  the  relief  asked  for, 
3XL  appeal  having  been  taken  to  the  Appellate  Division  from  the 


MATTER  or  SOHaODT.  63» 

eonogate's  decree  and  the  same  having  been  affirmed  generally 
by  that  court  Matter  of  Hodgman,  supra;  Sheridan  v.  An* 
drews,  80  N.  T.  64&;  Reed  v.  Reed,  62  id.  651 ;  Hood  v.  Hood, 
6  Dem.  60,  61 ;  Matter  of  Westerfield,  61  App.  Div.  413-419. 

The  application  is  accordingly  denied  and  an  order  to  that 
effect  will  be  entered,  but  without  costs  to  either  party. 

Application  denied. 


Matter  of  the  Estates  of  John  Schmidt^  Deceased,  and  of  Gk>TT- 

FBrED  SoHMiDT^  Deceased. 

{8wrogat€^8  Court,  OatitkroMffut  County,  May,  1910.) 

EZECUIOBS  AND  ▲DlCHflSTBAIOBS — ^DEBTB  AlTD  LUBIZJTIE8  OW  THE  ESTATB— > 
£N]X>BCBlfSNT  or  CLAIMS — ^EvmSNOB — ClUHS  BT  BEIATIVES  AIXD  PKS- 
80NS  Iir  COnnDKNTEAL  EELATZONS. 

Where  one  liying  in  & 'family  eompoied  of  her  father,  mother,  brother 
and  two  sieters,  upon  a  farm  belonging  to  the  brother,  enjoying  the 
■ame  oomforta  and  conveniencea  aa  the  other  members  of  the  family 
and  sharing  with  them  the  burdens  inYolved  in  maintaining  their  oom- 
mon  home,  materially  assists  in  the  work  of  the  household  and  per- 
forms Tarious  kinds  of  outdoor  work  out  of  proportion  to  the  sendees 
performed  by  the  other  sisters,  it  is  to  be  presumed,  in  the  absence  of 
any  espress  pr<»nise,  that  the  senrices  were  gratuitously  performed* 
and  they  cannot  form  the  foundation  of  a  claim  against  the  estate  of 
the  brother  after  his  decease. 

Proceedings  on  judicial  settlement  of  administratriz'e  account 
and  proof  of  personal  claims. 

Qeorge  M.  Lundy,  for  adminuFtratrix ;  Hastings  &  Larkin,  for 
heirs  at  law  and  next  of 


Davix^  S. — Gottfried  Schmidt  died,  intestate,  October  16, 
1907,  leaving  him  surviving  his  widoW;  one  son  and  four  dau^^ 
tors,  his  only  hein  at  law  and  next  of  kin.    At  the  time  of  his 
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dealih  decedent  owned  twenly  acres  of  land  in  the  town  of  Olean, 
of  the  value  of  $2^000^  but  poeeessed  no  personal  estate,  aside 
from  household  fumituire  of  little  value.  Amelia  Schmidt 
OroeSy  a  daughter,  was  appointed  administratrix  September  10, 
1909.  The  widow  died  February  21,  1909,  leaving  no  estate. 
The  son,  John  Schmidt,  died,  intestate,  August  16,  1909,  leav- 
ing no  widow  nor  descendants,  ids  sisters  being  his  only  heirs  at 
law  and  next  of  kin.  At  the  time  of  his  decease  he  owned  100 
acres  of  land  of  the  value  of  $2,400,  and  pereonal  propertjr  of 
the  value  of  about  $1,000.  Mrs.  Oross  was  appointed  adminis^ 
tratriz  of  his  estate,  September  10,  1909.  Notice  to  creditors 
was  duly  published  in  both  estates,  and,  upon  the  expiration  of 
the  time  therein  specified  for  presentation  of  claims,  proceedings 
were  instituted  for  judicial  settlement  in  both  estates;  and  in 
that  connection  the  administratrix  files  a  •personal  claim  against 
the  estate  of  the  father  for  $126  and  one  against  the  estate  of  her 
brother  for  $546,  and  seeks  to  have  the  same  allowed  upon  this 
accounting.  The  claim  in  each  instance  is  for  services,  and  ths 
evidence  adduced  to  establish  the  demand  against  the  father's 
estate  is  less  satisfactory  than  that  in  support  of  the  demand 
against  the  estate  of  the  brother ;  consequently  the  last-mentioned 
claim  will  be  considered  and  the  oohdusion  arrived  at  in  that 
connection  applied  to  both  claims. 

The  daughter  Mrs.  Kratts  was  married  March  24,  1&97,  and 
the  daughter  Mrs.  Beitz  September  twenty-ninth  of  the  same 
year.  After  being  married,  each  of  these  daughters  resided 
away  from  the  family  home;  and  thereafter  the  family  con- 
sisted of  the  father,  mother,  John,  and  the  two  younger  girls, 
Carrie  and  Amelia,  all  residing  together  upon  the  tweaty-aere 
tract  owned  by  the  father.  During  the  greater  portion  of  the 
time  covered  by  the  services  for  which  the  claims  are  made,. 
Carrie  was  employed  at  a  manufacturing  establishment,  but  as- 
sisted to  eome  extent  mornings,  nights  and  Sundays  in  the  work 
At  home.     The  son,  John,  purchased  the  hundred-acre  farm 
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July  26f  1902.  Claimant  became  of  age  February  13,  1906. 
Before  the  purchase  of  the  hundred-acre  tract,  the  work  on  ^hb 
tW€oxty?acre  homestead  wae  performed  by  the  members  of  the 
family,  the  father  doing  as  mnch  as  hia  advanced  age  and  en- 
feebled health  wovld  permit.  After  John  •porchaaed  hia  place 
the  two  fanns  were  operated  together;  and  the  evidence  qnite 
dearly  ehowa  that  the  claimant,  from  the  time  that  ehe  became 
of  age  to  the  death  of  her  brother,  not  only  materially  asaisted 
in  the  work  of  the  houaehold,  but  also  performed  various  kinds 
of  outdoor  work,  consisting  of  milking,  cleaning  stables,  plant- 
ing potatoes,  assisting  in  the  haying,  and  other  manual  labor. 
17b  doubt  exists  regarding  the  meritorious  and  laborious  nature 
of  the  services  r^dered  by  her,  nor  can  it  be  doubted  that  the 
amount  of  such  services  was  beyond  and  out  of  proportion  to 
the  services  performed  by  either  of  the  other  sisters.  In  good 
faith  the  other  distributees  of  these  estates  should  consent  to 
some  reasonable  remuneration  to  the  claimant,  but  they  do  not 
•o  consent  —  Ihey  stand  on  their  strict  legal  rights;  accordingly 
tills  controversy  must  be  disposed  of  in  aooordanoe  with  the  well- 
established  rules  covering  the  disposition  of  claims  of  this  char- 
acter. At  the  outset  we  are  confronted  with  the  wdl-reoogQised 
proposition  that  claims  withheld  during  the  lifetime  of  the 
alleged  debtor  and  souj^t  to  be  enforced  after  his  deatii  should 
he  cai^folly  scrutinized  and  allowed  only  upon  satisfactory 
proof.  Kearney  v.  KcKeon,  85  N,  Y.  186;  Maisenhelder  v. 
CSinspell,  106  App.  Div.  219 ;  Bock  v.  Bock,  id.  157 ;  'Matter  of 
Liddle,  85  Misc.  Bop.  173 ;  Matter  of  Jones,  28  id.  338 ;  Matter 
of  Stewart,  21  id.  412. 

It  dearly  appears  that,  during  all  the  time  these  services  were 
Wing  rendered,  claimant  and  decedent  were  members  of  the 
aaae  family ;  claimant  after  arriving  at  the  age  of  twenty-one 
yeaxa  ecmtinuing  to  remain  at  home^  having  and  enjoying  the 
Mme  home  comforts  and  conveniences  as  the  other  members  tii 
lihe  family,  and  sharing  with  the  others  the  burdens  involved 
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in  maintaiiiiiig  tiheir  common  home.  The  caae  is  ahaolntdy 
destitate  of  proof  of  any  express  promifie  on  the  part  of  the 
decedent  to  pay  for  theee  servicee  preceding  their  raidition. 
TTnder  such  cireixmstanoee  the  presumption  exists  that  the  ser- 
Tioes  were  gratuitously  performed.  The  rule  laid  down  in  Wil- 
liams Y.  Hutchinson^  3  "N.  Y.  312^  was  that  '^  a  contract  or  piom- 
ise  to  pay  as  a  matter  of  fact  requires  affirmative  proof  to  estab- 
lish it  Under  certain  circumstances  when  one  man  labors  for 
another  a  presumption  of  fact  will  arise  that  the  peieon  for 
whom  he  labors  is  to  pay  him  the  value  of  his  services.  It  is  a 
conclusion  to  which  the  mind  readily  comes  from  a  knowledge 
of  the  circumstances  of  the  particular  case,  and  the  ordinary 
deaUngs  between  man  and  man.  But  where  the  services  are  ren- 
dered between  memhers  of  the  same  family  no  such  presumption 
will  arise.  We  find  other  motives  than  the  desire  of  gain  which 
may  prompt  the  exchange  of  mutual  benefits  between  them,  and 
hence  no  right  of  action  will  accrue  to  either  party,  although  the 
services  or  benefits  received  may  be  very  valuable.  And  this 
does  not  so  much  depend  upon  an  implied  contract  that  the 
services  are  to  be  gratuitous  as  upon  the  absence  of  any  con- 
tract or  promise  that  a  reward  should  be  paid." 

The  rigor  of  this  rule  was  somewhat  modified  in  Moore  v» 
Moore,  3  Ahb.  Ot  App.  Dec  303.  In  that  case  the  court  said  r 
'^  Ordinarily  from  the  fact  of  the  rendition  and  acceptance  of 
services,  beneficent  in  their  nature,  the  law  will  imply  a  prom- 
ise to  pay  what  the  services  are  reasonably  worth.  This  impli- 
cation may  not  be  repelled  wholly  by  the  fact  that  the  service  is 
rendered  to  a  parent  by  a  son  of  full  age ;  but  the  legal  pre- 
sumption of  an  obligation  to  pay  is  less  strong  when  the  rela- 
tion of  parent  and  child  exists  than  in  the  case  of  dealings  be- 
tween persons  not  bound  to  eadi  other.  If  to  the  relationship 
be  added  olher  circumstances  tending  to  show  as  a  matter  of 
fact  that  the  services  were  gratuitously  rendered  and  without 
Any  expectation  at  this  time  on  either  side  that  payment  was  to 
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1)6  made,  the  law  will  not  implj  a  contract  for  oompensation. 
A  person  cannot  perform  services  intending  them  to  be  gratui- 
tons  and  with  a  tacit  understanding  that  no  peeoniary  charge 
is  to  be  made  and  afterwards  recover  on  a  quantum  meruit  for 
such  services." 

The  case  last  cited  was  followed  in  Bobinson  v.  Raynor,  38 
N.  Y.  4&7)  and  in  many  other  cases  since,  and  may  now  be  re- 
garded as  the  true  rule  relating  to  the  disposition  of  claims  of 
this  nature.  There  is  no  proof  on  behalf  of  the  claimant  that 
these  services  were  rendered  under  any  agreement  for  compen- 
sation. The  witness  Carter  testifies  that  decedent  came  to  him 
about  mx  weeks  before  his  death  and  said  he  wanted  to  have  his 
will  made  and  to  give  the  hundred-acre  farm  to  Amelia.  In 
reply  to  Oarter's  inquiry  as  to  why  he  wished  to  discriminate 
against  his  other  sisters  in  favor  of  Amelia,  decedent  replied: 
^'Amelia  has  always  worked  for  me  and  has  more  than  taken 
the  place  of  a  hired  xoan.'^  Carter  then  inquired  if  decedent 
had  not  paid  her  and  decedent  replied  that  he  had  not,  but  said 
that  he  had  told  her  that  when  he  got  the  place  paid  for  he  would 
make  it  right  for  anything  she  had  done  for  him.  These  ex- 
pressions  on  the  part  of  decedent  of  appreciation  of  claimant's 
flervicee  and  of  a  desire  or  intention  on  his  part  to  make  re- 
muneration are  of  little  consequence.  They  are  simply  ex- 
pressioiKS  of  testamentary  intentions  never  consummated.  They 
constitute  no  element  of  a  contract,  not  having  been  made  for 
the  purpose  of  inducing  the  claimant  to  render  the  serviceSb 
Matter  of  Stewart,  21  Misc.  Bep.  412 ;  Matter  of  Dusenbury,  1 
Gibb.  Surr.  208 ;  Maisenhelder  v.  Chrispell,  supra. 

The  only  portion  of  decedent's  declaration  to  Carter  which 
has  any  probative  force  in  this  controveisy  is  decedent's  admis- 
sion that  "  He  told  her  that  when  he  got  his  place  paid  for  he 
would  make  it  right  for  anything  she  had  done."  It  is  always 
imsatiafactory  to  uphold  a  liability  against  an  estate  upon  proof 
of  declarations  alone.  The  courts  have  had  occasion  heretofore, 
and  with  good  reason,  to  criticise  evidence  of  this  character, 
y.  Merrills,  6  Wend.  268.  I 
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It  is  a  primary  rule  of  evidence  that  proof  of  oral  admissions 
of  a  party  is  oonsidered  the  weakest  kind  of  evidence  and  always 
to  be  accepted  with  scmtiny  and  caution.  1  QieenL  Et.,  pan. 
200,  201;  Stephens  t.  Vroman,  18  Barb.  250;  Mich.  Carh. 
Works  V.  Schad,  88  Hnn,  71. 

Even  if  (Carter's  statement  is  absolutely  correct  in  regard  to 
decedent's  admission  to  him  that  lie  had  told  daimtant  he  would 
make  it  ri^t  with  her  for  anything  she  had  done  for  him,  it  is 
sH  left  to  speculation  when  he  so  told  her — whether  it  was  be- 
fore she  hegaxL  the  services  or  after  fteir  ooinpled<»i.  The 
phraseology  of  the  admission  indicates  quite  clearly  thst  such 
statement  was  made  after  the  renditioin  of  most  of  the  services. 
Such  admission  is  entirely  insujBSeient  to  justify  a  finding  that 
tihe  services  were  rendered  on  account  of  such  statement  made 
to  the  claimant. 

The  evidence  clearly  shows  that  claimant  voluntarily  con- 
tinued her  residence  with  the  other  members  of  her  family, 
after  she  became  of  age  the  same  as  before,  doing  practically 
the  same  line  of  work.  She  was  receiving  the  advantages  and 
1)enefits  of  a  home  and  sharing  with  the  odiers  in  the  perfoim- 
ance  of  the  work  to  be  done.  The  brother  from  time  to  tuna 
gave  her  small  sums  of  money,  not  by  way  of  meeting  any  con- 
tnaot  obligations,  but  simply  as  a  present  or  gratuity.  Under 
all  the  circumstances  disclosed  by  the  evidence,  howeiver  much 
one's  sympathies  may  be  enlisted  by  the  apparent  equities  in 
f  ayor  of  the  claim,  the  law  will  not  permit  of  a  recovery  upon, 
either  of  these  claims. 

id  decree  will,  accordingly,  be  entered,  disallowing  both 
claims.  The  particular  form  of  the  decree,  together  vn&  the 
<luestion  of  aHowances  to  be  made  for  tiie  expenses  and  ftttor- 
neys'  fees  upon  thk  accounting,  will  be  settled  before  me  at  mj 
<^ce  in  the  city  of  Clean  on  the  12tii  day  of  May,  1910,  at  one 
o'dodr  in  liie  affasmooiL 

Decreed  accordingly. 
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IMiatter  of  the  Probate  of  the  Last  Will  and  Teeiameoit  of  Jjjobs 

O.  PssEiNB^  Deoeaaed. 

iSurrogate^9  Court,  Swnaoga  County,  June,  1910.) 

OSABXTDEB — ^RBQXTIBITES  AlH)  VALIDZTT  IN  GKKEBAIr— VaIJDITT  €9  PUBPOaS. 

Wuxat   Disposal  bt  will— Right  of  disposal  and  kattebs  msposABLS 

BT  WILL— COBPOBAnONS  AND  UBSAL  BNTmBS:  InIBBFBSXATION  AND 
OONSTBUOnON — TMSMB  DKFINING  the  NATUBB  and  QUAUTT  QV  nTAIBI 
OB  IN1CBBBT8 — ^FlDTXTXABT  OB  INDITIDUAX^  LEGAL  OB  EQUITABLE  AND 
OTHKB  QUALHTBD  INTEBB8T8 — ^TbUBTS  IMPLID>— FfeK>M  PBBOATOBT  W0B06. 

A  pTOTision  of  a  will  for  the  perpetual  care  of  the  testator's  ceme- 
tery lot  outside  the  State  of  New  York  and  the  lettering  of  the  moon- 
ment  standing  upon  it  is  Talid  as  a  trust  of  the  testator's  personal 
estate. 

The  further  provision  that  the  remainder  of  his  personal  estate  be 
disposed  of  hj  two  persons  named  therein  ''  as  they  think  best,  we  hav- 
ing advised  with  them  thertof,  and  left  the  disposal  of  any  residue 
of  our  estate  to  their  judgment  as  may  seem  best  to  them  at  that 
time,"  without  any  further  directions  to  the  l^atees  as  to  the  disposi- 
tion to  be  made  of  the  estate  by  them,  either  secretly  or  by  the  terms 
of  the  instrument^  suffices  to  pass  the  remainder  and  residue  of  the 
personal  property  to  the  legatees  absolutely. 

See  69  Misc.  fi09. 

Proceeding  for  the  prabate  of  -a  ipaper  offered  as  the  last  will 
4Uid  testament  of  James  <G.  Perkins^  and  codicil  thereto. 

Irwin  Esmond}  for  petitioner ;  Ohambere  &  Finn,  for  James 
n.  Perkins,  nephew  of  deceased,  contestant;  William  Eoonej, 
special  guardian,  for  Elizabeth  Lincoln,  grandniece. 

08TnAjEn>SB^  S. — The  instrument  offered  for  probate  is  in 
the  following  words : 

^^  The  last  Will  and  Testament  of  Bev.  James  G.  Perkins 
and  of  his  wife,  Louisa  D.  Perkins,  of  Bound  Lake,  N.  Y.,  made 
and  signed  on  'August  l7th,  1906. 

''  iSec.  1.  Know  all  men  by  this  writing  that  we.  Bey.  James 
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O.  Perkins  and  his  wife  Mrs.  Louisa  D.  Perkins  of  Round 
Lake,  Saratoga  County,  New  York,  make  this  our  last  Will  and 
Testament  revoking  all  othere. 

'^  First:  After  all  my  just  debts  and  funeral  expenses  are 
paid,  our  monument  in  Washington  Street  Cemetery  in  Fair 
Haven,  Vermont,  is  properly  lettered  and  perpetual  care  of  the 
lot  in  the  above  named  oemetery  is  secured ;  then  the  remainder 
of  our  personal  and  real  estate  and  belongings  are  to  be  dis- 
posed of  by  Misses  Augusta  C.  Capron  and  Lillian  Capron  of 
the  City  of  Albany,  N.  Y.,  as  they  think  best,  we  having  ad- 
vised with  them  thereof,  and  left  the  disposal  of  any  residue  of 
our  estate  to  their  judgment  as  may  seem  best  to  them  at  that 
time. 

'^Sec.  2:  We  appoint  Miss  Augusta  C  Capron  and  Miss 
Lillian  Capron  of  the  City  of  Albany,  'S.  Y.,  as  the  executrioes 
of  this  our  last  Will  and  Testament. 

"  Sec  3 :  In  testimony  whereof  we  have  subscribed  our 
names  on  this  Seventeenth  day  of  August  in  the  year  of  our 
Lord,  1906,  in  the  presence  of  the  following  witnesses. 

"James  G.  Psbkins^ 
"Louisa  D.  Pebkins. 

"Witnesses:  We,  Eev.  Jacob  M.  Appleman  and  Libbie  C* 
Appleman  witnessed  the  signing  of  the  above  names  of  Bev. 
James  G.  Perkins  and  Louisa  D.  Perkins,  they  declaring  the 
foregoing  to  be  their  last  Will  and  Testament 
"  Jacob  M.  Applbman^ 
"  Libbie  C.  Appleman^ 

"  Witnesses. 

"  Sec.  4th :  Further  I,  Bev.  James  G.  Perkins,  oonfirming* 
all  of  the  conditions  of  the  foregoing  joint  will  of  myself  and 
of  my  wife  Louisa  D.  Perkins,  do  will  and  dedare,  that  if  I 
should  die  before  my  wife  Louisa  B.  Perkins,  that  she  AsH 
be  possessed  of  all  my  real  and  personal  estate  without  probate- 
during  her  natural  life, 

"(Signed)  James  Q.  Tvsxxsn. 


L 
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'^  Witneeses :  We,  Rev.  Jacob  M>.  Appleman  and  Libbie  C. 
Appleman  witnessed  the  signing  of  the  above  name  of  Rev* 
James  G.  Perkins,  he  dedaxing  the  same  to  be  a  part  of  his  last 
will  and  testament 

«  Jacob  M.  Applemak,  ;; 

'^  Libbie  O.  Appusman, 

"  Witnesses.'^ 

There  is  practically  no  contention  against  the  testamentary 
capacily  of  the  deceaeed,  nor  as  to  the  due  execution  of  the  will, 
bat  constroction  of  the  instmment  is  asked  upon  the  probate. 

Under  the  decisions,  Matter  of  De  Witt,  113  App.  Div.  790- 
793,  and  Matter  of  Merriam,  136  K  Y.  58,  the  will  must  be 
admitted  to  probate  as  a  will  valid  to  dispose  of  real  property, 
regardless  of  the  construction  which  is  to  be  given  to  its  pro- 
visions, as  the  surrogate  has  no  jurisdiction  to  construe  it  so  far 
as  the  disposition  of  the  real  property  is  concerned. 

It  is  contended  by  contestants  that  the  provisions  of  the  will 
in  reference  to  the  lettering  of  the  monument  and  the  perpetual 
care  of  the  lot  of  the  deceased  in  the  cemetery  at  Fair  Haven, 
Vt,  are  invalid,  because  the  implied  trust  is  to  be  administered 
without  the  State  of  I^ew  York,  and  for  the  reason  that  the 
trust  provides  for  the  improvement  of  a  cemetery  lot  in  per- 
petuity. But  under  the  provisions  of  sections  113  and  114  o< 
the  Beal  Property  Law  a  trust  for  the  purpose  of  lettering  the 
monument  and  the  perpetual  care  of  tihe  lot  is  not  invalid  if  the 
same  were  to  be  administered  within  this  8tate.  And  as  the 
trust  operates  upon  personal  property  in  this  State,  to  be  ex- 
pended for  the  purposes  mentioned  without  the  State,  I  think, 
in  aooo(rdance  with  the  opinion  of  Judge  Houghton  in  Catt  v. 
Oatt,  118  App.  Div.  472,  that  the  provisions  of  the  instrument 
in  question  created  a  valid  trust  as  to  the  part  of  the  personalty 
necessary  to  provide  for  the  lettering  of  the  monument  and  the 
care  of  the  lot  This  trust  can  be  administered  by  the  Supreme 
OpxDrt. 
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As  to  the  provision  of  the  will  tliat  ihe  remaindeir  of  the  real 
and  pei8(»ial  estate  be  di^K)eed  of  by  the  Miases  Oapron  '^  aa 
they  think  beet^  we  haying  advised  with  Ihem  thexeof ,  and  left 
the  disposal  of  any  residue  of  our  estate  to  their  judgment  aa 
may  seem  best  to  them  at  that  time^^'  it  is  contended  that  thero 
18  a  seoret  trust  imposed  by  these  words  up<Hi  the  property  thus 
mentioned,  and  that  such  trust  is  void  for  uncertainty,  since  no 
becuaifiaiaiy  is  designated.  And  the  contestants  cite  Gioss  v. 
Moore,  68  Hun,  412 ;  afiPd,  141  2!^.  Y.  &&9 ;  Tilden  v.  Oieene, 
130  id  29. 

In  all  these  cases  there  was  a  direction  to  4he  legatee  aa  to  the 
disposition  to  be  made  of  the  estate,  either  secratly  or  by  the 
terms  of  the  instrument. 

In  the  case  at  bar  there  is  no  direction  given,  and  it  is  exr 
pressly  provided  that  the  properly  shall  be  disposed  of  by  the 
legatees  as  they  see  fit.  This  language  seems  to  bring  the  case 
within  l^e  provision  of  section  186  and  section  150  of  Ihe  Beal 
Froiperty  Law,  which  provides  that  ^^  a  general  or  qieoial  power 
IB  beneficial  where  no  person  other  than  the  grantee  has,  by  the 
terms  of  its  creation,  any  interest  in  its  execution."  Section. 
186.  ^'  Where  a  like  power  of  disposition  is  g^ven  to  a  person 
to  whom  no  particular  estate  is  limited,  such  person  also  talces 
a  fee,  subject  to  any  future  estates  that  may  be  limited  thereon, 
but  absolute  in  respect  to  creditors,  purchasers  and  incum- 
brancerSb'^    Section  160. 

Under  the  provisions  of  section  11  of  the  Peiecmal  Property 
Law,  as  a  similar  enactment  was  construed  by  the  Court  of  Ap- 
peals in  Cutting  v.  Cutting,  86  N.  Y.  622,  the  same  rule  applies 
to  a  bequest  of  a  power  affecting  personal  property  as  to  one 
affecting  real  estate. 

I  therefore  conclude  that  the  inBtrument  in  question  passed 
an  absolute  titie  to  the  remainder  and  residue  of  tiie  penooal 
property  to  the  Misses  Capron,  subject  to  tiie  life  estate  of  die 
widow,  Louisa  D.  Perkins,  and  that  the  instrument  in  questioii 
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u  a  will  valid  to  paaa  the  penonal  property  of  Ae  d^oeaaed  for 
tlie  purpoaeB  therein  ineiiti<»ied* 

Let  -findingB  and  deoree  he  prepared  aooordiiic^y. 

Decreed  aooordingl j.  i  ^ 


ICatfcer  of  the  Application  of  Eownr  E.  HiGonrs,  to  Eevoke  the 
Lettem  of  Administnttion  of  Oibtbudx  Sl  Shabp^  Otherwiae 
Known  aa  Gbbtbudx  S.  Hiooiks^  aa  Administratrix  of 
THOHAa  C.  HiGcniTB^  Deceaaed. 

{SMfTOgat^B  Oourtf  KingB  County,  June,  1910.) 
Judgment— CouATiBAi.  attack — ^Want  or  jimiSDicnoN — ^Eitbot  of  bb- 

0ITAL8  IN  JX7D0MENT  BEOOBD. 

TI16  ttateaieiit  ooniftined  in  a  judgnMnt  of  di'voroe  granted  in  a 
foreign  State  that  the  /defendant  failed  to  appear  is  eonelusiTe  Hpon 
the  plaintiff;  and  a  waiver  of  servioe  of  notice  of  taking  depoeitiona 
in  the  action  filed  therein  and  purporting  to  be  eigned  by  the  defend- 
ant's attorney  does  not  soiBoe  to  establish  the  fact  of  the  defendant's 
ypearanee. 

But  where  the  record  of  the  foreign  court  was  thereafter,  on  the 
plaintiff's  motion,  duly  corrected  by  striking  out  such  statement  front 
the  judgment  and  inserting  in  its  place  a  statement  that  the  defendant 
appeared  personally  in  the  action,  full  faith  and  credit  should  b6 
giyen  thereto,  and  the  plaintiff's  subsequent  niarriage  in  this  State 
Is  to  be  held  valid  and  her  right  to  administer  upon  the  estate  of  her 
husband  by  such  marrisge  should  be  upheld. 

Application  to  revoke  letteze  of  administration. 

Sparks  &  Fuller,  for  Edwin  E.  Higgins ;  Jay  &  Smith  (Al- 
fred G.  Beeves,  of  counsel),  for  Oertrude  S.  Higgins. 

Ejbtcham^  S. — This  is  a  proceeding  by  the  next  of  kin  to  set 
aside  letters  of  adnunietration  granted  to  the  respondent  aa  the 
widow  of  the  intestate.  The  question  is  presented  whether  or 
sot  ahe  is  the  widow  of  the  intestate,  and  this  depends  upon  the 
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yalidily  and  effect  of  a  judgment  of  divorce  in  the  reepondent's 
favor  against  a  former  hneband,  which  was  rendered  before 
ahe  entered  upon  the  ceremony  of  marriage  with  the  intestate* 

Tlie  respondent  was  married  to  Frederidc  W.  Sharp  on  De- 
cember 12;  1888.  In  an  action  brought  in  the  Court  of  Com- 
mon Pleas  of  Montgomery  coimty^  in  the  State  of  Ohio,  in 
which  this  respondent  was  plaintiff  and  Frederick  W.  Sharp 
was  defendant,  a  judgment  of  absolute  divorce  was  entered  upon, 
grounds  sufficient  therefor  under  the  laws  of  Ohio,  but  insuf- 
ficient for  a  like  judgment  under  the  laws  of  this  State. 

In  that  action  the  defendant  was  served  by  publication  and 
not  personally. 

A  ceremony  of  marriage  was  solemnized  between  the  intestate 
and  the  respondent  on  June  19,  1894.  After  the  death  of  the 
intestate  lettere  of  administration  upon  his  estate  were  granted 
to  the  respondent 

A  son  of  the  intestate,  bom  to  him  by  a  wife  who  preceded 
the  respondent,  applied  for  the  revocation  of  these  letters ;  and 
the  same  were  revoked  upon  a  finding  that,  at  the  time  of  her 
marriage  to  the  intestate,  the  respondent  was  the  wife  of  Fred- 
erick W.  Sharp ;  that  the  decree  of  divorce  was  ineffectual,  and 
that  she  was  not  the  intestate's  vndow. 

The  copy  of  the  record  then  exemplified  from  the  Ohio  court 
showed  that,  before  the  entry  of  the  judgment  of  that  court  and 
after  notice  that  depositions  would  be  taken  in  the  State  of  "Sew 
York  to  be  used  as  evidence  in  the  trial  of  the  case,  a  pajier  was 
filed  in  the  action  which  was  as  follows : 

'^Service  of  the  above  notice  is  acknowledged  and  proof  of 
the  official  character  of  the  c^cer  before  whom  the  said  deposi- 
tions may  be  taken  is  by  agreement  waived ;  also  all  exoeptions 
as  to  time.    Done  this  15th  day  of  June,  A.  D.  1892. 

"  Fbxdbbick  W.  Shabp, 
J*^"  I  "By  John  Andbbws,  his  attorney* 

'  -— r.'  «  John  Anbbjsws,  Atty.  for  Deft." 
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It  alBo  appeared,  from  a  like  flource,  that  the  judgment  in  the 
action  proceeded  upon  a  leoital  in  the  wordB  ^^  the  defendant 
haying  been  legally  anmrnoned  by  publication  and  having  failed 
to  appear." 

Upon  these  facts  the  conclusion  of  this  court  was  that  '^  what- 
^iver  may  otherwise  have  been  the  eignificance  of  the  statement 
signed  in  the  defendant's  name  it  could  have  no  force  against  a 
declaration  contained  in  the  judgment  that  the  defendant  had 
failed  to  appear; "  and  the  respondent's  letters  were  revoked* 
Thereafter,  the  proceeding  was  reopened  and  now  comes  on 
upon  the  evidence  formerly  taken,  with  such  evidence  as  has 
been  presented  on  the  laat  hearing. 

An  exemplified  copy  of  the  record  of  the  Ohio  court  is  now 
produced,  from  which  it  appears  that,  since  the  revocation  of 
the  respondent's  letters,  the  judgment  of  divorce  has  been 
amended  nunc  pro  tunc  by  striking  therefrom  the  words  recitr 
ing  the  failure  of  the  defendant  to  appear  and  inserting  in 
place  thereof  a  recital  that  the  defendant  had  entered  his  ap- 
pearance in  the  action. 

The  order  by  which  this  amendment  was  directed  was  prayed 
for  by  Mrs.  Higgins,  upon  her  allegation  that  the  judgment 
was  made  and  entered  upon  the  journal  by  inadvertence,  mis- 
take or  irregularity  on  the  part  of  the  clerk  or  scribe  or  per- 
ma  writing  said  entry;  that  the  same  was  not  the  judgment 
order  and  decree  at  that  time  made  by  the  judge  of  the  court 
who  then  heard  and  determined  the  cause,  and  that  the  error 
and  mistake  in  said  entry  consisted  in  the  recital  ^'having 
failed  to  appear,"  whereas  the  fact  was,  and  the  court  at  that 
time  so  found,  that  the  defendant,  Frederick  W.  Sharp,  did 
enter  his  appearance  in  the  case  and  was  for  the  purpose  of 
adjudication  personally  before  the  court 

Upon  the  motion  for  amendment  the  defendant,  Frederick 
W.  Sharp,  appeared  by  attorney,  tihrough  such  attorney  ao* 
cepted  notice  of  the  said  motion,  made  an  applicatioii  in  sup- 
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port  hereof  and  undoubtedly  promoted  and  aesuted  the  appli- 
eation.  It  appears  froin  the  Ohio  leoord,  as  well  aa  the  teed- 
sionj  before  this  eonrt  that,  sinee  the  judgment  of  divtfn% 
Frederick  W.  Sharp  hab  contracted  a  marriage. 

Subsequently^  counsel  for  the  next  of  kin  of  Thomaa  O.  Hig- 
ginsy  the  intestate,  applied  to  the  court  of  Ohio  to  vacate  and 
set  aside  the  nuf%e  pro  tunc  entry  or  order  modifying  and  cor- 
recting the  original  final  judgment;  and,  after  a  rehearing  of 
the  matters  involved  in  the  making  of  said  nunc  pro  hme  entry, 
the  court,  after  hearing  counsel  of  said  next  of  kin,  did  find 
that  the  said  application  was  not  well  taken  and  should  be  over* 
ruled,  and  did  find,  order,  decree  and  adjudge  that  said  ap* 
plication  of  the  next  of  kin  aforesaid  was  overruled  and  de- 
nied, and  the  nunc  pro  tunc  entry  or  order  modifying  and  cor- 
recting the  original  decree  was  thereby  allowed  to  stand  and 
was  thereby  confirmed. 

If  full  faith  and  credit  be  giv^i  to  the  record  now  duly  pre* 
sented,  this  court  must  find  that,  on  July  19,  1892,  in  a  court 
of  competent  authority,  of  plenary  jurisdiction  of  the  subject- 
matter  and  of  the  person  of  the  defendant,  in  an  action  in 
which  the  respondent,  then  Gertrude  S.  Sharp,  was  plaintiff, 
and  her  husband,  Frederick  W.  Sharp,  was  defendant,  a  judg- 
ment of  absolute  divorce  was  entered.  The  record  is  that  be- 
fore the  judgment  was  entered  the  defendant  had  entered  his 
appearance  in  the  action  and  had  thus  submitted  his  persoa 
to  the  jurisdiction  of  the  court,  and  that  the  court  then  recog- 
nized and  found  that  he  had  entered  his  appearance  and  based 
its  decree,  then  reached,  upon  such  appearance. 

It  would  involve  an  affront  to  the  record  and  a  refusal  of  the 
full  faith  and  credit  to  which  it  is  entitled  if  this  court  should 
fail  to  follow  and  accept  the  judicial  averment  proceeding  from 
a  court  of  a  sister  State  that  notwithstanding  the  original  re- 
cital of  the  lack  of  appearance  the  decretal  act  of  the  court  did 
in  truth  proceed  upon  the  fact  of  appearance. 
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Against  this,  it  is  said  that  the  amendment  nunc  pro  tune 
mm  obtained  in  fraud  of  this  oonrt  and  of  the  next  of  kin  of 
the  intestate ;  but  the  complete  answer  to  this  is  that,  since  the 
defendant  actually  appeared  in  the  action,  it  is  impossible  that 
the  allegati<m  of  such  a^qpearance,  or  the  taking  of  any  ap- 
propriate relief  based  thereon,  could  partake  of  the  essence  of 
fraud  or  any  wrcmg. 

It  is  also  claimed  tibat  the  amendment  was  brought  about  by 
the  coBusion  of  the  parties  to  the  action,  and  it  is  obvious  that 
both  of  them  did  join  their  endeavors  to  prerail  upon  the  court 
to  make  the  order  nunc  pro  tunc.  Again,  it  must  be  said  that 
all  they  did  was  to  assert  the  truth  and  to  take  such  relief  as  the 
truth  justified  and  required.  Concert  of  action  may  some- 
times be  collusion,  but  a  united  effort  to  tell  the  truth  and  to 
conform  a  judgment  to  the  fact  which  supports  it  lacks  every 
covinous  element 

The  defendant  had  married  again  after  the  original  judg- 
ment; and,  if  he  were  faithful  to  his  new  relation,  he  would 
want  the  amendment.  The  only  honest  position  for  him  to 
assume  was  that  of  frank  advocacy,  while  falsehood  might  well 
have  been  imputed  to  him  if  he  had  professed  opposition  or 
indifference. 

Whatever  may  have  been  the  motive  of  the  motion,  what- 
ever may  have  been  the  grounds  upon  which  the  court  was  In- 
vited to  consider  the  proposed  correction  of  the  judgment,  what- 
ever may  now  or  hereafter  be  the  effect  of  the  amendment  upon 
the  parties  or  third  persons,  every  such  consideration  seems  to 
sink  into  irrelevance  in  view  of  the  dominant  truth  which  the 
court  in  Ohio  found  and  which  this  court  must  adopt,  that 
there  had  been  an  appearance  by  the  defendant  and  there  had 
been  ^  judgment  rendered  upon  actual  jurisdiction  of  the  de- 
fendant's person. 

The  petitioner  makes  the  proposition  that  an  absolute  di- 
Torce,  granted  in  a  foreign  State,  upon  grounds  not  recognized 
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in.  this  State^  will  not  be  recognized  by  the  courts  of  this  State 
4U9  an  absolute  divorce,  and  that  such  divorce  will  be  given 
x>nl7  such  effect  within  this  State  as  if  the  action  had  been 
Jbrought  here  upon  the  same  grounds.  No  suggestion  to  support 
'this  view  has  been  found  in  the  cases  cited  in  its  behalf. 

Though  constrained  bj  the  State  of  the  record  of  the  court 
of  a  sister  State,  it  is  still  without  any  sense  of  regret  or  relue- 
tance  that  this  court  finds  the  respondent,  Gertrude  S.  BSg- 
gins,  to  be  the  lawful  widow  of  the  intestate  and  denies  the 
Application  for  the  revocation  of  her  letters  of  administration. 

Application  denied. 


Matter  of  the  Appraisal  Under  the  Transfer  Tax  Acts  of  the 
Property  of  GEOBas  Shields^  Deceased. 

{Surroffote^B  Court,  Kmgt  County,  June,  It^lO.) 

Taxes — ^iKHEBirAKOB  jlsd  teansfis  taxbs— Assbssxkett— AmuisAL — 
DEDUcnoK  or  adminisieative  expenses;  Dn>uoiioN  or  dowb. 

VlUXa — ^IllTSBPBITATION  AND  00N8TBUCIION — OoNDrtlONS,  OONTINGKNGEBS 
AND  AlilBBNATIVBB — ^RULES  AND  IMPLICATIONS — ^INTENTION  ID  OUT  dV 
DOWEB. 

The  devise  by  a  testator  of  his  real  estate  to  his  ezeeutors^  in  tnut 
to  receive  and  apply  the  income  to  the  use  of  persons  other  than  his 
widoir,  and  a  power  of  sale  incidental  thereto,  are  not  inconsistent  with 
a  claim  of  dower  on  the  part  of  his  widow;  and  the  gift  to  the  widow 
of  all  his  personal  estate  is  not  enough  from  which  to  infer  an  inten- 
tion that  it  was  to  be  in  lieu  of  dower. 

In  such  a  case,  in  appraising  the  testator's  real  estate  for  the  pur* 
poses  of  the  transfer  tax,  the  value  of  the  widow's  dower  should  be  de- 
<iueted. 

If  an  expenditure  for  broker's  commissions  should  appear  to  be  rmr 

^      ttonably  required  upon  the  sale  of  the  real  estate  by  the  executors^  it 

should  be  deducted  as  well  as  the  oommissions  of  the  exeeutors  as 

under  the  will. 


Appeal  from  an  order  of  the  appraiser  imposing  the  transfer 
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William  H.  Stryker,  for  appellants;  William  W.  Wingate^ 
for  State  Comptroller,  respondent. 

Ejbtcham^  S. — The  executors  appeal  from  the  order  hj 
i^hich  the  transfer  tax  was  imposed,  and  assign  as  error  that  the 
tax  upon  the  transfer  of  the  decedent's  real  estate  was  measured 
by  the  value  of  the  lands,  without  deduction  of  the  widow's 
dower,  and  that  no  deduction  was  made  for  the  commissions  of 
a  broker  upon  the  sale  of  real  estate  or  for  the  commissions  of 
trustees. 

The  will  gave  to  the  widow  all  the  decedent's  personal  es* 
tate  '^  to  use  and  enjoj  the  same  and  all  income  therefrom  dur- 
ing her  natural  life."  It  devised  all  the  real  estate  to  the  ex- 
ecutors under  a  perfect  trust  to  dispose  of  the  income  and  ulti- 
mately the  principal  for  the  benefit  of  persons  other  than  the 
widow.  It  contained  a  direction  to  the  trustees  to  sell  or  rent 
the  real  estate;  and  this  was  supplemented  by  a  power  in  the 
executors  to  sell  or  mortgage  any  part  of  the  real  estate  for  the 
purpose  of  paying  off  mortgages,  liens,  charges  or  incum- 
brances and  '^  to  make,  execute  and  deliver  goods  and  suflScient 
^eeds,  bonds  and  mortgages    *    *    *    for  all  said  purposes/' 

The  will  contained  no  direction  that  the  provision  therein 
in  favor  of  the  widow  should  be  in  lieu  of  dower. 

The  Comptroller  claims  that  the  widow  was  put  to  election 
between  her  dower  and  the  provision  in  her  favor  in  the  will. 
There  is  no  indication  in  the  will  that  the  testator  did  not  In- 
tend that  his  wife  should  have  both  her  dower  and  her  life 
tate  in  the  personalty.  The  ckae  is  controlled  by  Konv 
V.  Schlegel,  104  N.  T.  125.      . 

It  is  argued  for  the  Comptroller  that  the  trust  in  the  lands 
eo  clearly  contemplated  complete  control  by  the  trustees  of  the 
entire  title  to  the  exclusion  of  the  dower  that  the  widow  wa» 
thereby  required  to  elect. 

If  an  election  be  necessary  it  is  not  "  because  the  vesting  of 
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tlie  title  in  truatee»  wai  per  te  inoonBifttent  with  a  daim  for 
dower,  but  for  the  reason  that  the  will  made  a  diaposition  of 
the  income,  and  contained  other  proyisions  which  wonld  be  in 
part  defeated  if  dower  was  inaiated  upon."  Konyalinka  y. 
Sehlegel,  aapra. 

The  language  of  the  court  in  the  caae  cited,  used  with  regard 
to  a  power  in  trust  to  sell  lands  and  distribute  their  prooeedsy 
is  equally  applicable  to  a  power  of  sale  which  is  incidental  to 
a  trust  to  receive  and  apply  the  income.  This  language  is: 
^^  The  mere  creation  of  a  trust  for  the  sale  of  real  property  and 
its  distribution,  is  not  inconsistent  with  the  eadstenee  of  a 
dower  interest  in  the  same  property.  There  is  no  legal  diffi- 
culty in  the  trustee  executing  the  power  of  sale,  but  the  sale 
wiD  necessarily  be  subject  to  the  widow's  right  of  dower,  as 
it  would  be  subject  to  any  outstanding  interest  in  a  third  per- 
son, paramount  to  that  of  the  trustee.''  Konvalinka  v.  Schlegel, 
supra,  130,  181. 

In  the  cases  in  which  the  duty  of  election  has  been  imposed 
upon  the  widow,  there  was  plain  expression  in  the  will  of  an 
intention  that  the  trust  should  embrace  the  entire  titJe  and 
that  the  testamentary  gift  to  the  widow  should  take  the  place 
of  the  provision  to  which  she  was  by  law  entitled. 

In  Vernon  v.  Vernon,  53  N.  T.  351,  the  following  features 
of  the  will  were  marshaled  by  the  court  as  indicia  of  such  pur- 
pose: There  was  a  devise  to  the  wife  in  fee  of  a  portion  of  the 
laiuds  of  which  she  was  dowable;  the  remaining  lands  were 
charged  with  an  annuity  to  the  wife,  for  life,  to  pay  which 
required  more  than  the  income  from  the  property;  and  the 
executors  were  given  a  power  of  sale  of  certain  real  estate  held 
by  the  decedent  with  his  partner  at  a  price  fixed  in  the  will  or 
to  take  conveyance  from  the  partner  at  the  same  price  in  the 
adjustment  of  the  decedent's  interest  in  his  firm. 

In  Savage  v.  Bumham,  17  N.  Y.  561,  the  whole  estate,  in 
which  real  estate  was  included,  was  devised,  in  trust,  among 
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otlaer  things,  to  pay  to  the  wife,  for  life,  one-tiiird  of  the  dear 
rents  and  profits;  and  the  court  said  that  the  daim  of  dower 
in  the  same  lands  could  not  stand  consistently  with  the  trust 
provisions. 

Tobias  v.  Ketchum,  32  "N.  Y.  319,  as  explained  and  restricted 
in  the  Konvalinka  case,  supra,  held  merely  that  the  widow  was 
put  to  her  election  only  because  certain  provisians  of  the  will 
would  have  been  in  part  defeated  if  dower  was  insisted  upon. 

It  is  thus  clear  that  only  a  manifest  purpose  in  the  will 
which  would  fail  if  dower  were  demanded  will  lead  to  a  con* 
struction  which  requires  an  election. 

In  the  will  at  bar,  the  devise  is  of  *^  all  of  my  real  estate." 
This  expression  is  many  times  repeated.  There  is  nothing  in 
the  words  quoted,  or  in  their  context,  to  indicate  that  the  testa- 
tor contemplated  anything  more  than  his  lands  as  they  would 
stand  at  his  death,  subject  to  the  estate  of  dower. 

It  is  argued  in  behalf  of  the  Comptroller  that  the  direction 
to  sell  lands  for  the  purpose  of  paying  off  mortgages  and  other 
liens  and  to  make  good  and  su£Bicient  deeds  for  the  said  pur- 
pose indicates  a  scheme  which  could  not  be  fulfilled  unless  the 
deeds  were  sufficient  to  convey  the  entire  title. 

The  answer  to  this  is  that,  if  the  trust  concerned  only  the 
quality  of  the  estate  of  which  he  died  seized,  the  good  and  suffi- 
cient deeds  which  were  directed  to  be  given  were  such  deeds 
as  were  sufficient  to  convey  that  of  which  he  died  the  owner. 

If  these  views  are  correct,  the  value  of  the  wife's  dower, 
since  it  is  not  taxable,  should  be  deducted  from  the  gross  value 
of  the  lands. 

As  to  broker's  commissions  on  sale  of  real  estate,  if  it  shall 
appear  upon  the  rehearing  before  the  appraiser  that  the  ex- 
penditure for  broker's  commissions  is  reasonably  to  be  re- 
quired, iikB  amount  thereof  should  be  deducted.  The  sole  ques- 
tion is  whether  or  not  it  can  be  found  as  a  fact  that  the  ex- 
ecutors are  about  to  incur  a  necessary  expense  on  the  sales 
which  they  may  be  required  to  make  under  the  will. 
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The  executors  contend  upon  this  appeal^  though  their  elainft 
in  this  respect  was  not  apparent  before  the  appraiser,  that,  in 
ascertaining  the  subject  of  taxation,  commissions  to  the  trus- 
tees as  such  should  be  deducted.  The  amount  of  these  com- 
missions should  be  ascertained  and  it  should  undoubtedly  be 
subtracted  from  the  subject  of  taxation. 

The  matter  is  referred  to  the  appraiser  for  readjustment 
Matter  referred  to  appraiser  for  readjustment 


Matter  of  the  Property  of  Bbidqet  M.  Woon^  Deceased,  Sub- 
ject to  Tax  Under  the  Taxable  Transfer  Acts. 

{Surrogat^a  Court,  Monroe  County,  June,  1010.) 
Limitation  of  actions — ^Accrual  of  cause  of  action — Aonoir  against 

OOTESNANT  FOB  00NTBIBT71I0N. 
TAZEfr— iNHDtlTANGB  AND  1SAN8FEB  TAXES — ^ASBBSSICENT— AFFBAIBAL— !>■- 
DUCnON  OF  AMOUNT  OF  OONTBIBUTION  DUE  OOTENANT  FOB  IMPBOYEMENTB. 

The  liability  of  a  tenant  in  common  to  contribute  to  the  coat  of  im* 
proven^ents  made  by  his  cotenants  is  not  barred  by  the  Statate  of 
LimitaiionB  as  long  as  the  cotenancy  eziats. 

In  appraising  the  interest  ol  one  of  several  cotenants  of  real  piop» 
^erty  for  the  purposes  of  Che  transfer  tax,  allowance  should  be  made  for 
contribution  for  improTements  made  by  cotenants*  though  not  within 
the  statutory  period. 

Appeal  from  an  order  of  an  appraiser  assessing  the  transfer 
tax. 

Charles  M.  Williams,  for  appellant;  William  T.  Plumb,  {or: 
State  Comptroller. 

BftowN^  S. — This  is  an  appeal  from  an  order  made  in  tha 
above-entitled  matter  upon  the  report  of  Hon.  Bobert  AYorill^ 
appraiser,  which  order  was  entered  on  December  4,  1909.  It 
is  claimed  by  the  appellant  that  the  property  of  the  decedent 
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IB  assessed  too  high.  It  appeals  that  the  estate  of  the  decedent 
consisted  solely  of  her  interest  in  real  estate  which  she  in- 
herited with  her  brother  and  sister  from  their  mother.  After 
the  mother's  death  the  property  was  improved  by  the  erectioi^ 
of  buildings  by  the  cotenants.  The  decedent  had  no  funds  and 
was  unable  to  join  in  furnishing  money  for  the  building.  The 
appraiser  allowed  $4,000  for  money  advanced  by  one  of  the* 
cotenants  to  help  build  a  building,  Nos.  114,  116  Scio  street^ 
which  building  was  a  part  of  the  common  property,  but  the 
decedent  had  paid  nothing  or  put  up  nothing  to  offset  said 
$4,000  furnished  by  the  cotenant  for  the  building  thereof.  I 
think  this  action  on  the  part  of  the  appraiser  was  correct,  but 
the  objection  of  the  appellant  is  that  he  did  not  allow  $8,098.80- 
more,  which  some  thirty  years  ago  was  paid  by  a  cotenant  of 
Mrs.  Wood,  the  ancestor  of  the  cotenants  of  the  decedent,  at 
the  time  of  her  death.  It  appears  in  evidence  that  such  $8, 
098.80  was  expended  for  new  buildings  on  the  premises  owned 
in  common  by  the  decedent  and  her  cotenants;  that  said  $8,- 
098.80  was  not  offset  by  any  similar  or  other  contribution  on 
behalf  of  the  decedent  in  the  building  of  such  building;  that 
the  families  lived  in  conmion  and  had  no  accounting  between 
one  another.  I  assume  that  the  reason  why  the  appraiser  did 
not  allow  this  $8,098.80  is  that  the  claim  was  so  old  that  he 
assumed  that  the  Statute  of  Limitations  applied  and  he  had 
no  authority  to  allow  it.  If  this  was  his  reason,  he  was  in 
error,  for  the  Statute  of  Limitations  does  not  apply  to  parti* 
tion  actions  and  accountings  in  partition  actions,  so  long  as  the 
relation  of  cotenancy  exists.  It  is  subject,  during  its  existence,, 
to  equitable  accounting  during  its  entire  continuance.  21  Am.. 
&  Eng.  Ency.  of  Law  (8d  ed.),  1174,  subd.  b,  note  4. 

It  has  been  held  ^'  that  each  tenant  in  common  is  not  only 
vested  with  the  title  to  his  undivided  interest  in  the  common-  es- 
tate, but  each  holds  a  contingent  interest  in  the  entire  title  until 
all  equities  relating  to  the  tenancy  are  adjusted    Thus,  if  one 
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tenant  has  made  neoeesary  and  laating  impxovements  on  the 
<x>mmon  estate,  or  lias  paid  the  taxes  legally  assessed  against 
it^  he  will  hold  the  title  of  his  ootanants  until  he  is  reimbnned; 
or,  if  the  property  has  passed  by  descent  and  one  of  the  heirs 
has  received  advanoemants,  he  must  account  for  the  advanca- 
xnents,  and  the  other  heirs  will  hold  his  title  until  their  re- 
apective  interests  can  be  equalized  in  a  partition  proceeding.'^ 

Accordingly,  it  appearing  that  such  improvements  were  made 
to  the  property,  and  considering  the  relations  of  these  parties, 
living  where  each  presumably  knew  what  the  other  was  doing, 
and  the  one  having  no  property  with  which  to  make  such  imr 
provements,  the  other  cotenants  and  their  privies  would  be  eor 
titled  upon  a  partition  acticm  to  have  such  improvement  made 
upon  the  property  allowed  to  them  before  a  division  of  the  pro- 
<9eeds,  and  the  Statute  of  limitations  would  not  be  a  defense  to 
Buch  allowanca  Ford  v.  Ejiapp,  102  K  Y.  142;  Jones  v. 
Duerk,  26  App.  Div.  651 ;  Setterlee  v.  Kobbe,  17»  N.  T.  91. 

The  State  of  Kew  York  should  tax  only  that  which  belcmged 
to  the  decedent  at  her  death;  and,  if  as  between  the  parties 
there  were  equitable  ri^ts  which  would  cut  down  the  value  of 
the  real  estate  of  the  decedent,  only  the  balance  of  such  inter- 
est should  be  taxed.  Notwithstanding  the  fact  that  no  pro- 
ceeding has  been  commenced,  and  notwithstanding  the  fact 
that  it  might  be  claimed  that  no  contribution  would  ever  be 
asked,  nevertheless  that  does  not  justify  the  taxation  of  prop- 
erty that  the  decedent  did  not  own  and  which  does  not  pass 
to  the  heirs  at  law  as  her  properly;  for  from  the  authorities 
above  cited  I  am  of  the  opinion  that  the  cot&tiants  could  re- 
quire contribution,  and,  if  they  did  not,  that  would  be  a  mat- 
ter of  graeiousness  on  their  part  and  would  not  increase  the 
value  of  the  estate  of  the  decedent  passing  upon  her  death  sub- 
ject to  the  Transfer  Tax  Law. 

I  accordingly  reduce  the  amount  of  the  value  of  the  proper^ 
of  the  decedent,  as  fixed  by  the  order  herein  on  the  report  of 
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the  appraiser,  by  the  sum  of  $8,098.80,  being  the  amount  of 
4id¥anGements  made  by  ootenants  in  the  building  or  buildings 
upon  the  oommon  property,  not  allowed  by  the  appraiser. 

The  appeal  is  also  for  the  reimbursement  of  payments  made 
for  taaea  by  Mr.  Eavaney.  I  disallow  this,  on  the  ground  that 
these  taxes  paid  by  him  were  payments  made  by  a  person  not 
a  party  to  the  title,  in  other  words,  not  a  cotenant,  and  that 
imy  payments  made  by  him  are  rather  in  the  character  of  a 
loan  than  of  a  payment  which  entitled  him  to  a  lien  on  the  land. 
I  accordingly  disallow  the  appeal  on  that  item. 

Let  an  ordear  be  ei^tered  herein  amending  the  order  appealed 
irom  in  accordance  with  this  decision,  without  costs  to  either 
party  as  against  the  other. 

Ordered  accordingly. 


•"1"^^ 


Matter  of  the  Sale  of  Real  Estate  to  Pay  Debts,  Etc.,  of 

Masoabst  Rzdbb,  Deceased. 

(BurrogaU^M  Court,  Oneida  County,  June,  1910.) 

BUBBOOATIOV — ^VOLUNTABT   PATIOENT-— PaTHENT    OF    DBCSDEZTT'S    DOTS    BT 


An  Adminifltratvix  bf  Toluntarily  pftjing  off  and  dlBdhaigliig  with 
h$fr  awn  funds  d^bts  pf  ihe  deeedsBt  does  not  beoome  entitled  to  bt 
subrogated  to  the  rlghtf  of  the  evediton  and  to  aesert  their  daiiqa  in 
pioceediiigt  for  the  sale  of  the  decedent's  real  property  for  the  pe^ 
meat  of  his  deMa. 

Proceeding  to  seU  real  estate  to  pay  debts. 


0.  Ck  Irish,  for  Ella  Rider  Theeringer,  administratrix;  A* 
6«  Malsan,  for  William  8.  Cobb,  creditor,  et  al. 

SmxTour,  Bi^^**On  the  return  of  the  citation  in  a  proceeding 
to  sell  real  estate  for  payment  of  debts,  a  cited  creditor,  William 
86 
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S.  Cobb^  objected  to  the  allowance  of  the  following  daimar 
School  tax,  $8.73 ;  Whitesboio  Water  Works,  $1»;  J.  L.  Pickett^ 
$44.65;  corporation  tax,  $19.48;  C.  C.  Boff,  $10.50;  Ella  R. 
Theeringer,  $83ia;  Margaret  Rider,  $338,  and  William  F. 
Rider,  $888,  on  the  ground  that  aaid  claims  are  not  valid  claim* 
against  this  estate. 

In  a  proceeding  of  this  character  the  rights  of  creditors  are 
confined,  after  becoming  parties,  to  presenting  their  claims,  or 
objecting  to  those  of  other  creditors.  Code  Civ.  Pro.,  §  2755  f 
Matter  of  CampbeU,  66  App.  Div.  478. 

In  this  proceeding  the  surrogate  has  jurisdiction  to  deter- 
mine the  validity  of  all  claims  against  the  estate.  Matter  of 
Haxtun,  102  N.  Y.  157. 

Upon  the  trial,  the  claims  of  J.  li  Pickett,  C.  C.  Boff,  cor- 
poration tax  and  school  tax  were  disallowed  bj  consult  and  the 
claim  of  Whitesboro  Water  Works  was  allowed  bj  consent  at 
seventeen  dollars  and  eighty-eight  cents,  so  that  the  only  ques- 
tion to  be  determined  is  whether  the  said  claims  of  EUa  R. 
Theeringer,  Margaret  and  William  F.  Rider,  who  are  the  chil- 
dren of  the  deceased,  are  valid  claims  against  the  estate. 

The  evidence  shows  that  said  EUa  K  Theeringer,  the  ad- 
ministratrix, and  her  said  brother  and  sister  received  $1,000 
from  insurance  upon  the  life  of  their  mother,  which  they 
shared  equally  and  all  of  which  they  pooled  to  pay  off  a  real 
estate  mortgage  and  two  promissory  notes,  matured  obligations 
of  the  deceased.  They  now  seek  reimbursement  out  of  the 
estate  on  the  theory  that,  by  paying  these  claims,  they  succeeded 
to  the  rights  of  the  creditors  of  the  estate  whose  claims  they 
had  paid. 

It  is  claimed  by  the  contestant  that  all  of  these  payments 
were  voluntary  and  cannot  be  recovered  back,  and  that  this 
estate  cannot  be  charged  with  the  amount  so  paid. 

The  administratrix  testified  that  she  personally  paid  the 
mortgage  with  the  equal  contributions  of  herself,  brother  and 
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sister  and  took  a  satisfaction  of  the  same;  that  in  the  same 
manner  she  paid  two  notes,  and  that  no  demand  or  request  of 
any  kind  had  been  made  npon  her,  or  at  all,  for  payment  of  any 
of  these  obligations  of  the  estate.  These  obligations  of  the 
estate  were  not  paid  by  the  administratrix,  as  such,  but  by  her 
as  an  individual,  acting  for  herself  and  brother  and  sister.  No 
assignment  of  the  mortgage  and  notes  so  paid  was  taken  by 
her.  She  took  a  satisfaction  of  the  mortgage  and  had  it  re- 
corded and  a  receipt  for  the  payment  of  one  of  the  notes,  and 
never  has  had  the  note.  These  were  all  obligations  of  this  es- 
tate held  by  creditors.  It  was  the  duty  of  the  representative 
of  this  estate  to  pay  these  claims  as  such  out  of  estate  proper^. 
By  voluntarily  discharging  the  duty  of  this  estate,  by  individu- 
ally  paying  claims  against  this  estate,  such  a  person  cannot 
thereby  become  a  creditor  of  this  estate. 

'^  No  person  can  make  himself  a  creditor  of  another  by  vol- 
untarily discharging  a  duty  which  belongs  to  that  other  to  per- 
form, and  no  debt  can  be  implied  in  law  from  a  voluntary  pay- 
ment of  the  debt  of  another."  First  Nat  Bank  of  Ballston 
Spa.  V.  Board  of  Suprs.,  106  N.  T.  4'88. 

It  is  an  elementary  principle  in  such  actions  that  money 
voluntarily  paid  out  by  one  for  another  cannot  be  recovered 
back.  1  Pars.  Con.  471  et  seq.  In  order  to  support  such  an  ac- 
tion, it  is  essential  that  a  request  on  the  part  of  the  person  bene- 
fited, to  make  such  payment,  either  expressly,  or  fairly  to  be 
implied  from  the  circumstances  of  the  case,  must  be  proved. 
Add.  Cent.  1055 ;  Wright  v.  Garlinghouse,  26  N.  T.  539 ;  Wel- 
lington V.  Kelly,  84  id.  546;  City  of  Albany  v.  McNamara, 
117  id.  168 ;  Matter  of  Hotchkiss,  44  App.  Div.  615. 

I,  therefore,  hold  and  decide  that  the  payment  of  claims 
against  this  estate  by  Ella  E.  Theeringer,  Margaret  Rider  and 
William  F.  Bider  were  voluntarily  made,  hence  are  not  legal 
claims  against  this  estate  and  are  disallowed. 

Decreed  accordingly. 
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Matter  of  the  Eatate  of  Wxllum.  G.  Eabioo,  Deceased. 

{Surrogates  Court,  Erie  County,  June,  1910.) 

BZBGUTOBS  AND  ADMINISTBAT0B8 — ^DlSTBIBUnON  AIH)  DISPOSAL  OF  FXBSONA^ 
ESTATB—OOMPUTATION  AKD  ADJUSTMENT  GW  INTEBS8T8  AND  D3»0HABaB 
THXBSX>V — CHABOES   BINDING   ON   INCOMB  OB  FBINOIFAL;    OOKMUSIONa. 

The  commissioiifl  of  ezieeators  should  be  charged  against  the  corpus 
of  the  estate  and  no  part  thereof  against  a  trust  fund  formed  out  ai 
\  the  same,  the  income  from  which  is  to  be  paid  to  a  designated  bena- 
fleiary,  in  the  absenee  of  any  direction  in  the  will  to  the  contrary. 

Where  executors^  who  are  also  testamentary  trustees,  have  agreed 
with  all  the  persons  interested  in  the  estate  to  accept  a  gross  sum 
annually  in  lieu  of  their  fees  and  commissions  in  both  capacities,  and 
'  the  accounts  submitted  do  not  afford  ground  for  an  accurate  computa- 
tioiiy  the  sgreed  compensation  should  be  apportioned  equally  between 
principal  and  income. 

The  expenses  of  an  intermediate  accounting  will  be  ofaarged  to  in- 
4X>me. 

The  expenses  incidental  to  the  conversion  ol  real  property  should 
be  eharged  to  the  prlnsipal. 


Proceeding  for  the  judicial  setileinent  of  the  accounte  of 
eoutors  and  teBtamentary  trustees. 

Louis  L.  Babcocky  for  Franklin  D.  Loeke^  executor  and  tnu- 
tee;  Jacob  Stem,  for  James  C.  Fargo^  executor  and  trustee; 
John  T^irkin,  for  objectants;  Joseph  G.  Dudley,  special  guar* 
dian,  for  infants. 

Hast,  8. — ^The  testator,  William  Q.  Fargo,  died  during  the 
year  1881,  leaving  a  last  will  and  testament,  wherein  he  de- 
vised his  residuary  estate  in  trust  to  be  divided  in  three  separ- 
ate parts,  the  income  of  one  part  to  be  applied  for  the  use  of  his 
grandchildren,  the  contestants,  Anna  K  Albree  and  Mary  O* 
Balliett,  for  life,  with  power  to  them  upon  attaining  the  age  ot 
thirty  years  to  dispose  of  the  same  absolutely  by  wilL     Tha 
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other  two  parts  were  devised  in  trust  for  the  use  of  two  daugh- 
ters of  the  testator,'  both  of  whom  are  dead,  and  the  trust  estates 
held  for  them  have  been  distributed,  with  the  exception  of  a 
lai^  amount  of  real  property  of  the  decedent,  which  has  not 
jet  been  sold  by  the  executors. 

The  executors  and  trustees  have  filed  annual  accounts  of  their 
proceedings  as  such,  and  the  contestants  have  filed  objections 
to  the  accounts  for  the  years  1904,  1905,  1906,  1907,  1908 
and  1909. 

The  item  contained  in  the  accounts  to  which  objections  are 
made  may  be  classified  as  follows:  1.  Taxes  on  vacant  prop- 
er^ ;  2.  Local  assessments ;  3.  Fire  insurance ;  4.  Commissions 
of  executors  and  trustees ;  5.  Expenses  of  various  accountings ; 
6.  Miscellaneous  expenses. 

The  residuary  estate  consisted  of  real  and  personal  prop- 
erty. The  property  known  as  the  Mansion  property  was  va- 
cant and  unproductive,  and  the  Cook  counly  property,  consist- 
ing of  a  farm  on  the  outskirts  of  Chicago,  practically  unpro- 
ductive; both  pieces  of  property  being  held  by  the  executors 
and  trustees  in  the  hope  of  realizing  an  adequate  price.  The 
Mansion  property  has  recently  been  sold,  while  the  Cook  county 
property  is  still  held  by  the  executors. 

Objections  were  filed  by  the  life  tenants  to  the  accounts  of 
the  executors  and  trustees  for  the  year  1896,  which  resulted 
in  an  action  being  brought  in  the  Supreme  Court  by  the  execu- 
tors and  trustees  for  instructions  as  to  the  disposition  of  the 
real  estate  of  the  testator,  and  a  judgment  was  rendered  di- 
recting the  executors  to  offer  for  sale,  at  public  auction,  all  the 
lands  of  the  testator,  excepting  the  Cook  county  property,  and 
fixing  the  market  value  of  the  same. 

The  sixth  clause  of  the  judgment  provided  that,  until  such 
lands  be  sold,  the  executors  and  trustees  ^'  pay  the  taxes  and  aa- 
sessments  levied  on  the  unsold  portions  thereof ;  keep  the  build- 
ings thereon  in  proper  repair,  and  adequately  insured;  and 
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make  any  and  all  disbursements  necessary  in  connection  witii 
the  preservation  and  proper  maintenance  thereof;  that  such 
payments  and  disbursements  be  made  out  of  the  revenues  of 
said  real  estate^  and  if  they  shall  be  insufficient  therefor  in 
any  given  year  that  the  deficit  be  paid  from  the  proceeds  of  the 
sale  of  real  estate  for  that  year." 

Several  accountings  have  been  had  in  the  Surrogate's  Court 
since  this  judgment  was  rendered  and  decrees  have  been  en- 
tered approving  the  accounts  of  the  executors  and  trustees  up 
to  the  year  1904.  Decrees  have  been  entered  settling  their  ac- 
counts for  the  years  1904  and  1905,  reserving,  however,  to  the 
contestants  the  right  to  reopen  such  decrees  for  the  purpose 
of  taking  proof  in  support  of  the  objections.  Meanwhile,  the 
contestants  made  application  to  the  Supreme  Court  to  strike 
out  this  provision  of  the  judgment  and  for  an  accounting  of 
all  payments  made  thereunder,  and  to  have  refunded  to  them, 
such  portion  thereof  as  might  be  charged  to  capital  of  the  e»* 
tate  were  it  not  for  this  provision. 

This  application  was  denied  by  the  Supreme  Court  and  the 
judgment  remains  in  full  force. 

The  contestants  were  of  full  age  and  appeared  by  attorney  ia 
that  action  and  were  represented  in  court  at  the  time  the  judg- 
ment was  made.  In  my  opinion,  they  are  bound  by  the  pro- 
visions thereof  and  estopped  from  objecting  to  the  payment  of 
these  items  by  the  trustees,  at  least^  in  so  far  as  the  first  three 
classifications  are  concerned,  and  the  objections  to  these  itema 
are,  therefore,  overruled. 

^he  remaining  items  contained  in  the  accounts  of  the  execu- 
tors and  trustees,  to  which  objections  are  made,  <x>nsist  of  ex- 
ecutors' and  trustees'  commissions,  legal  expenses  appertaining 
to  accountings  and  miscellaneous  expenses,  all  of  which  have 
been  charged  against  income. 

Article  seventh  of  the  vrill  creates  the  residuary  trust  fond 
and  divides  it  into  three  parts.    Under  subdivision  '^C 
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executors  are  directed  to  apply  the  net  income,  issues  and 
profits,  or  so  much  thereof  as  in  their  judgment  shall  be  neoe9- 
wrjy  in  equal  proportions  to  the  support,  maintenance  and  edu- 
<sation  of  the  contestants,  granddaughters  of  deceased^  or  the 
survivor  of  them,  until  they  shall  attain  the  age  of  twenty-one 
years.  When  they,  or  the  survivor  of  them,  attain  their  ma- 
jority the  accumulation  of  income  is  directed  to  be  paid 
to  them,  and  thereafter  he  directs  that  the  "  entire  rents, 
income,  issues  and  profits  of  said  part  be  applied  semi-annually 
to  the  use  of  my  said  granddaughters,  or  the  survivor  of  them, 
so  long  as  th^y,  or  the  survivor  of  them,  shall  live.  *  ♦  • 
But  in  case  either  of  my  said  granddaughters  shall  live  to  at- 
tain the  age  of  thirty  years,  then  I  expressly  direct,  notwith- 
standing anything  hereinbefore  contained,  that  she  shall  have 
the  power  of  disposing  of  the  principal  sum,  which  shall  be 
held  in  trust  for  her  at  the  time  of  her  decease  under  this  ar- 
ticle of  my  will,  by  her  last  will  and  testament'' 

Article  twelfth  of  the  will,  after  naming  the  executors,  con- 
tains the  following  provisions  relating  to  their  compensation  as 
executors :  ''  I  hereby  direct  that  they  shall  be  paid  out  of  my 
•estate  from  time  to  time  such  sums  as  shall  be  a  proper  com- 
pensation for  their  services  without  regard  to  the  statutory 
fees." 

This  estate  has  been  in  process  of  administration  more  than 
twenty-five  years,  and  the  executors  have  received  compensa- 
tion at  the  rate  of  $6,000  and  $5,000  per  annum,  this  com- 
pensation being  stipulated  by  them  to  be  in  full  of  executors* 
and  trustees'  commissions,  both  on  principal  and  income.  The 
reasonableness  of  the  amount  and  the  propriety  of  the  charge 
are  not  questioned,  excepting  as  to  what  account  it  shall  be 
charged.  Annual  accountings  have  been  had  and  the  commis- 
sions or  compensation  was  for  a  period  of  years  charged  to  prin- 
cipal ;  latterly  and  for  the  majority  of  years  it  has  been  charged 
to  income.    There  can  be  no  doubt  that  the  corpus  of  the  es- 


653     SUKROGATE'S  COURT  REPORTS. 

tate  is  properly  chargeable  with  executors'  commissionSy  tlierv 
being  no  direction  contained  in  the  will  to  the  contrary. 

The  trast  fund  directed  to  be  created  and  which  is  inoom* 
plete  after  the  eviration  of  years  is  chargeable  with  net  in- 
come for  the  life  tenants.  It  is  my  belief  that  the  testator  in* 
tended  his  grandchildren  should  receive  the  income  of  the  trust 
created  for  them,  less  the  necessary  and  proper  charge  for  its- 
administration,  not  that  the  income  should  be  charged  with  the 
expense  of  administering  the  estate  as  well  as  the  trust  fund. 

The  law  seems  well  established  that  each  part  of  an  estate 
should  bear  its  burden  of  the  expense  of  administration.  In* 
come  should  not  be  burdened  with  the  full  amount  of  the  com- 
pensation of  the  executors  and  trustees,  while  principal  escapes 
entirely.  The  life  beneficiaries  who  are  objecting  to  the  vari- 
ous charges  against  their  income  now  have  the  absolute  power 
of  disposition  of  the  principal  by  will,  both  having  arrived  at 
the  age  of  thirty  years,  and  the  presumptive  remainderm^i  who- 
are  represented  by  special  guardian  may  be  extinct  or  divested 
by  will  of  the  entire  trust  fund,  which  has  been  so  carefully^ 
conserved,  when  the  final  day  for  distribution  arrives. 

I  am,  therefore,  of  the  opinion  that  the  annual  compensatioiK 
paid  to  the  executors  should  be  apportioned  equally  between 
principal  and  income.  There  is  no  specific  direction  in  the  wiQ 
that  this  compensation  should  be  paid  from  income — it  is  a» 
executors  they  are  directed  "  to  be  paid  out  of  my  estate  "— » 
and,  while  this  apportionment  may  not  be  accurate,  an  exact 
computation  being  impossible  from  the  accounts  submitted,  this 
adjustment  will  afford  some  relief  to  the  life  tenants  until  their 
trust  fund  is  assembled. 

The  ordinary  legal  expenses  of  accounting  may  be  charged  to 
income. 

The  miscellaneous  expenses  to  whidi  objection  is  made,  aQ 
items  relating  to  the  sale  of  real  estate,  brokers'  commissions, 
surveys,  mortgage  tax  and  recording  fees,  will  be  charged 
against  principal. 
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The  aUowanoes  made  to  special  goardians  are  not  proper 
ohargee  against  the  inoosne  account  and  will  be  charged  to  prin* 
oipal^  that  being  the  only  part  of  the  estate  in  which  the  in-^ 
f ants  have  an  interest 

A  decree  will  be  entered  modifying  the  accounts  of  the  ex- 
ecutors and  trustees  as  herein  directed ;  all  other  objections  to 
the  aooounts  are  overruled. 

Decreed  accordingly. 


Matter  of  the  Judicial  Settlement  of  the  Account  of  Ki9a» 
CouiTTT  Tbust  Compjlhy,  as  Ebceoutor  of  and  Under  the 
Last  Will  and  Testament  and  Codicil  Thereto,  of  Whjucam 
HowABD^  Late  of  the  County  of  Kings^  Deceased. 

'   (SmrrOifate^B  Court,  Kinft  County,  June,  1910.) 

EZSOUTOBS  AlfD  AOlOinSTBATOBS — ^DlSTBIBTITrOir  Ain>  DIBPOflAL  Or  PERSONAL. 
K8TATB— InTKBEBT  OK  IJ»A0IE8  AND  BHABBS — ^LlOACIIB  TO  WWOW,  OHtL- 
DBDC  OB  llB»UfDBITT  F1BB0V8. 

Where  a  trust  U  created  by  a  testator  for  the  benefit  of  his  widow^ 
for  and  during  her  natural  life,  the  inoome  therefrom  should  be  paid 
to  her  from  the  time  of  his  death. 

Proceeding  upon  the  judicial  settlement  of  an  executor. 

George  V.  Brewer,  for  executor;  Lyon  &  Smith  (Edward 
P.  Lyon,  of  counsel),  for  Anna  P.  Howard,  widow. 

Ejdtcham^  S. — There  was  a  gift  in  trust  of  $32,000,  to  pay 
the  income  thereof  to  the  widow  '^  for  and  during  her  natural 
life." 

While,  practically,  a  trust  fund  may  not  be  released  from 
the  burdens  of  administration  until  the  expiration  of  a  year 
or  more  after  the  grant  of  letters,  yet  in  the  Tision  of  the  law 
the  trust  is  in  progress  from  the  testator's  death,  unless  a  con- 
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trary  intent  is  apparent  in  the  will.  If  this  were  not  so,  the 
time  when  the  income  should  become  payable  would  be  subject 
to  the  caprice  or  neglect  of  executors  or  casual  delays  in  the 
probate. 

Hence^  the  income  which  accrues  between  the  death  and  the 
time  when  in  the  convenience  of  events  the  trust  fund  is  actu- 
ally separated  from  the  possession  of  the  executors  as  such  is 
payable  to  the  beneficiary,  unless  a  contrary  intent  appears  in 
the  will  Matter  of  Stanfield,  185  K  Y.  2^92;  Bank  of  Ni- 
agara V.  Talbot,  110  App.  Div.  51&;  Matter  of  Harris,  61  Misc. 
Eep.  663. 

It  has  not  been  possible  to  discern  in  the  will  or  codicil  here 
presented  any  purpose  that  the  widow  should  not  receive  the 
income  from  her  husband's  death,  and  it  should  be  paid  to  her. 

Decreed  accordingly. 


M<atter  of  the  Judicial  Settlement  of  the  Accounts  of  Thb 
Fabmxbs'  Loan  and  Tbitst  Company,  as  Executor,  etc.,  of 
Andbew  J.  Smith,  Deceased. 

{Surrogat^B  Court,  Rockland  Countjf,  June,  1910^) 

Wilis — ^IimaiPBETATioN  and  cokstbuction — ^Tebms  nziiTo  plubautt  cm 
SEVERAi/nr  or  owitebship  ob  bight — ^Pabtiouulb  tebms  or  doubtful 
MBANHTG — Gnrrs  to  sevebal — ^As  a  class  ob  as  individuals. 

Whero  a  testator  directs  his  estate  to  be  conyerted  and  divided 
equally  among  certain  nephews  and  nieces  named,  the  legatees  do  not 
take  as  joint  tenants  and  the  gifts  to  those  who  died  before  the  testator 
lapsed,  and,  in  the  absence  of  any  other  testamentary  di^wsition,  are 
diatribatable  to  the  testator's  next  of  kin. 

Proceeding  for  an  accounting. 

Oeller,  Bokton  &  Horan,  for  executor ;  R  &  E.  J.  O'Gbrman, 
for  residuary  legatees ;  Lord,  Day  &  Lord,  for  William  F.  and 


MATTEE  OF  PAEMEKS  LOAN  ANOO  TK.  OQ.    655 

Lottiea  A.  Dugan,  next  of  kin ;  Edward  J.  McQxdre,  for  Gilbert 
F.  Smith  and  others,  next  of  kin ;  Stroufie  &  Strauss,  for  Louis 
D.  Smith,  next  of  kin. 

McCaflby,  S. — There  are  two  or  three  questioDS  presented 
for  mj  consideration  upon  this  accounting  which  affect  the  dis^ 
tribution  of  the  teetator^s  residuary  estate. 

The  legacy  of  $10,000  which  the  testator^s  by  the  fourth 
clause  or  paragraph  of  the  will,  bequeathed  to  Olara  Smith,  his 
niece,  undoubtedly  lapsed  and  fell  into  and  now  forms  a  part  of 
the  residuary  estate,  by  reason  of  the  legatee's  death  during  the 
testator's  lifetima  Matter  of  Wells,  113  K  Y.  396 ;  Matter  of 
Barrett,  132  App.  Div.  134,  and  cases  hereinafter  cited. 

The  direction  to  the  executors,  as  expressed  in  the  eighth 
clause  or  paragraph  of  the  will,  ^^  to  sell  the  whole  of  my  said 
estate,  real  and  personal,  either  at  public  auction  or  private 
sale,  and  to  give  good  and  sufBcient  deed,  or  deeds,  or  other  in- 
struments of  conveyance  for  the  same;  and  to  divide  the  net 
proceeds  of  such  sale  or  sales  among  those  persons  entitled  there- 
to under  the  provisions  of  this  my  will "  amounts  to  an  equitable 
conversion  of  the  real  estate  into  personalty.  The  language  of 
this  clause  is  explicit,  and  when  read  in  connection  with  the 
residuary  clause  which  immediately  precedes  it  the  meaning  of 
the  testator  is  plain.  He  intended  that  the  real  estate  should  be 
converted  into  personalty  and  the  proceeds  distributed  as  such 
to  the  residuary  legatees.  McDonald  v.  CyHIara,  144  1^.  Y. 
666. 

The  residuary  clause  above  referred  to  is  in  the  following 
language,  namely: 

^^  Seventh :  I  give,  devise  and  bequeath  all  the  rest,  residue 
and  remainder  of  my  estate,  real  and  personal,  of  what  nature 
or  kind  soever,  and  wheresoever  situated,  unto  my  following 
named  nephews  and  nieces  (children  of  my  said  brother  Bartr 
lett,  and  Mary  A.,  his  wife),  and  my  grandnephew,  the  son  of 
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my  deceased  nephew  Bartlett  JoBeph  Smith  (who^  alsOy  was  a 
flon  of  my  said  deoeased  brother),  naanelyy  Thomi»  O.  Smith, 
l£ary  Josephine  Smith,  Alicia  Stuart,  Henry  L.  Smith,  CSara 
Smith,  and  Bartlett  Joseph  Smith,  Jxmior,  equally  to  be  divided 
amcmg  them,  their  heirs  and  assigns  forever.  The  issue  of  any 
of  them  dying  and  leaving  issue,  to  take  the  share  the  parent 
would  have  taken  if  living/' 

Two  of  rthe  residuary  legatees,  namely,  Thomas  O.  Smith  and 
Olara  Smith,  predeceased  the  testator  and  left  no  issue;  and 
the  question  has,  therefore,  arisen  as  to  what  disposition  fithaU 
be  made  of  their  shares.  Counsel  for  the  four  surviving  residu- 
ary legatees,  namely,  Mary  Josephine  Smith,  Alicia  Stuart, 
Henry  L.  Smith  and  Bartlett  J.  Smithy  contends  that  the 
residuary  legatees  constitute  a  class  and  take  as  joint  tenants; 
and  therefore  that  no  lapse  occurred  by  reason  of  the  death  of 
the  two  residuary  legatees  above  named,  and  that  the  survivors 
take  the  entire  residuary  e^tsite.  The  next  of  kin  of  the  testa- 
tor, who  have  been  cited  and  appear,  insist  that  the  bequest  was 
to  the  residuary  legatees,  not  as  a  class,  but  as  tenants  in  com- 
mon, each  taking  severally  and  individually ;  and  therefore  that 
upon  the  death  of  the  two  residuary  legatees,  without  issue  and 
during  the  testator's  lifetime,  their  respective  shares,  not  being 
otherwise  disposed  of  under  the  will,  lapsed  and  are  distribu- 
table to  the  testator's  next  of  kin ;  in  other  words,  that  the  testa- 
tor died  intestate  as  to  those  shares. 

The  rule  is  well  established  that  a  legacy  or  devise,  even  witb 
or  without  words  of  limitation  lapses  in  case  of  the  death  of 
the  degatee  or  devisee  before  the  testator,  in  the  absence  of  ex- 
press words  to  prevent  a  lapse,  or  of  somethiog  in  the  con* 
text  of  the  will  indicating  a  contrary  intent,  with  the  single 
statutory  exception,  in  certain  cases,  of  a  legacy  to  a  child  or 
other  descendant  of  the  testator.  This  is,  also,  true  where  the 
gift  is  to  several  as  tenants  in  common  and  not  as  a  class.  Mat^ 
ter  of  Kimberly,  150  N.  T.  90 ;  Matter  of  Wells,  118  id.  8M; 


MATTER  OF  FAKMEBS  LOAN  AND  TR  00.     66T 

Eoberts  v.  Bosworth,  1Q7  App.  Div.  513 ;  Matter  of  Whitings 
38  Misc.  Bep.  274. 

Whether  a  bequest  in  a  will  is  to  a  class  or  to  the  individuals 
as  tenants  in  common  must  depend  upon  the  language  employed 
by  the  testator  in  making  the  gift  Moffett  t.  Elmendorf,  162 
K«  Y.  475.  It  will  be  noted  that  the  residuary  clause  under 
consideration  contains  no  words  of  survivorship;  nor  does  it 
provide  for  any  method  of  distribution  in  the  event  of  the 
death  of  the  lega\ees  therein  named  or  any  of  them^  before  the 
death  of  fhe  testator,  leaving  no  issue  them  surviving. 

In  my  opinion  the  language  used  by  the  testator  in  making 
the  gift  is  not  susceptible  of  the  interpretation  put  upon  it  by 
counsel  for  the  surviving  legatees,  when  read  and  construed 
alone,  or  in  connection  with  the  other  provisions  of  the  wilL 
The  number  of  persons  was  certain  at  the  time  of  the  gift,  the 
share  that  each  was  to  receive  was,  also  certain,  being  one^ixth 
part  of  the  residuary  estate,  and  was  in  no  way  dependent  for 
its  amount  upon  the  number  who  should  survive.  It  is  said 
that  in  legal  contemplation  a  gift  to  a  class  is  a  gift  of  an. 
aggregate  sum  to  a  body  of  persons  uncertain  in  number  at  the 
time  of  the  gift,  to  be  ascertained  at  a  future  time,  who  are 
all  to  take  in  equal  or  some  other  definite  proportion,  the  share 
of  each  being  dependent  for  its  amount  upon  the  ultimate  num* 
ber.  Matter  of  Barrett,  132  App.  Div.  134.  See,  also.  Matter 
of  Kimberly,  supra;  Langley  v.  Westchester  Trust  Co.,  180 
K.  Y.  »26;  Matter  of  Bussdl,  168  id.  ie». 

These  cases  are  decisive  of  the  question  under  consideration* 
It  follows  from  what  has  been  said  that  the  testator  died  in- 
testate as  to  the  shares  of  the  two  deceased  residuary  legatees, 
and  that  those  shares  are  distributable  to  the  next  of  kin  of  the 
testator.  He  left,  as  his  next  of  kin,  nine  nephews  and  nieces^ 
and  the  children  and  descendants  of  two  deceased  nephews. 

The  distribution  must,  therefore,  be  made  under  section 
97&2,  subdivision  11,  of  the  Code  of  Civil  Procedure,  which. 


J568  SUEEOGATE'S  COURT  EBPOETS. 

was  in  force  and  effect  at  the  time  of  the  testator's  death,  and 
which  is  in  the  following  words :  ^^  Where  such  descendants 
or  next  of  kin  are  of  unequal  degree  of  kindred,  the  surplus 
shall  be  apportioned  among  those  entitled  thereto,  according 
to  their  respective  stocks ;  so  that  those  who  take  in  their  own 
right  shall  receive  equal  shares  and  those  who  take  by  repre- 
sentation shall  receive  the  share  to  which  the  parent  whom  thej 
represent,  if  living,  would  have  been  entitled.''  See  Matter 
of  Prote,  54  Misc.  Eep.  496 ;  affd.  133  App.  Div.  928. 

The  shares  as  to  which  the  testator  died  intestate  must,  there- 
fore, be  divided  into  eleven  equal  parts,  and  so  distributed  that 
each  of  the  next  of  kin  will  receive  the  following  share  of  the 
whole,  namely:  To  Gilbert  F.  Smith,  Henrietta  C.  Clark  and 
Edna  S.  Bobinson,  each  one  thirty-third;  to  Louisa  Hughes, 
William  F.  Smith,  Alicia  Stuart,  Henry  L.  'Smith,  Margaret 
A.  Smith,  Bartlett  J.  Smith,  Mary  J.  Smith,  Louis  D.  Smith 
and  George  D.  Smith,  or  those  claiming  through  or  under  him, 
each  one-eleventh ;  to  William  F.  Dugan  and  Louisa  A  Dugan, 
each  one-twenly-second. 

Decreed  accordingly. 


Matter  of  the  Probate  of  the  Last  Will  and  Testament  of  Saba 

A  MoCabtt. 

{Bwrogate^s  Court,  Kings  County,  June,  1910.) 

SUBBOGATBS'    OOUET— PftOCEDUBB    Ain>    BBVTEW — ^HeABINO,    BSHSABI270    AUD 
DECISION — SXTBMZSSION  OF  BEQUESTS  BT  PABTIBS;   BBTTIJaCEIfT  OF  llin>- 

UTos. 

A  Sorrogiite's  Caart  may  make  findings  of  fact  or  rule  upon  ques- 
tionB  of  law,  pursuant  to  requests  therefor  upon  the  settlement  of  a 
ease  on  appeal,  at  any  time  before  the  ease  in  its  final  form  is  certified 
as  settled  by  the  judge's  signature. 

1    Proceeding  npon  the  probate  of  a  will. 
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John  C.  Judge,  for  motion;  Everett  Qreene  (Charles  BL 
Becketti  of  counsel),  opposed. 

Ejbtoham^  S. — It  is  provided  that,  in  this  court,  ^^  Either 
parl^  majy  upon  the  settlement  of  a  case,  request  a  finding  upon 
any  question  of  fact,  or  a  ruling  upon  any  question  of  law.'' 
Code  Civ.  Pro.,  §  2646. 

The  proposed  case  has  been  presented,  with  the  amendmento 
proposed  thereto,  and  the  amendments  and  the  case  have  been 
marked  according  to  the  disposition  intended  by  the  court. 
Thereafter,  the  appellants  request  findings  upon  questions  of 
fact  and  rulings  upon  questions  of  law.  It  is  contended  by  the 
respondent  that  such  requests  cannot  be  considered. 

This  argument  can  only  prevail  if  it  can  properly  be  said 
that  the  case  on  appeal  was  settled  before  the  requests  were 
made.  The  mere  disposition  of  amendments  or  the  correction 
of  the  case  upon  its  face  is  not  the  settlement  'Strict  practice, 
and  this  is  a  case  for  strictness,  requires  that  the  case  in  its  final 
form  shall  be  certified  as  settled  by  the  judge^s  signature. 

The  requests  have  been  passed  upon. 

Decreed  accordingly. 


Matter  of  the  Judicial  Settiement  of  the  Account  of  Adbison 
E.  Ekbiducb^  as  Executor  of  the  Last  Will  and  Testament 
of  Edwasd  Cbidlbb^  Deceased. 

(Bwrrogait^B  Court,  Steuben  County,  July,  1910.) 

BUtSBOQATEB*  COUBTS — ^PHOCEDUBE  AlH)  BEVIBW — COSTS  Ain>  AXXOWANCN; 
POfWEB  OF  BUBBOGATB  US  OBNERAL;  PABTIE8  ENTITUBD  TO  COSTS;  AMOUNT 
Am  TTBMB;  ALLOWANCES. 

The  power  of  a  mirrogate  to  grant  allowanioes  and  ooete  on  the  Ju- 
dicial settlement  of  an  executor's  accounts  is  derived  wholly  from  and 
limited  by  aectionfl  2661  and  2562  of  the  Oode  of  Ciyil  Procedure. 
i  Upon  the  judicial  settlement  of  an  eseeutor's  accounts,  coats  or  al- 

kwaaces  are  granted  to  a  party  and  not  to  his  attorney  or  oounseL 
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No  party  has  an  absolute  right  to  costs  or  allowaiioes,  and  wheVbi&r 
they  should  be  awarded  or  granted  is  in  the  discretion  of  the  sano- 
gate  subject  to  review  by  the  Appellate  Division. 

An  accounting  party  cannot  be  reimbursed  for  the  services  or  ex- 
penses of  aA  attorney  or  coonsdi  in  adininistering  an  estate  prior  to 
the  conmiencement  of  the  proceeding  to  account  unless  he  has  paid 
the  hill  of  the  attorney  or  counsel  and  charged  it  to  the  estate  or  it  ia 
eredited  to  him  in  his  account. 

A  legatee  or  devisee  who  was  not  an  aooounting  party  cannot  be 
granted  an  allowance  under  section  2662  of  the  Cide  of  Civil  Proeed- 
ure;  the  only  allowance  which  can  be  given  is  by  way  of  costs  under 
section  2561,  not  exceeding  the  amount  therein  mentioned. 

Where  there  is  no  contest  the  fees  of  counsel  ai^>earing  for  legatees 
are  not  a  charge  upon  the  funds  of  the  estate  but  must  be  paid  by  the 
legatees. 

Time  spent  in  the  preparation  of  pleadings  and  brief^  ascertaining 
the  facts  and  appearing  upon  an  adjournment  or  to  settle  the  final 
deeree  is  no  part  of  the  "  trial "  within  the  meaning  of  section  2561 
of  the  Code  of  Civil  Procedura 

No  allowanoe  can  be  made  for  days  on  which  adjournments  ooeor 
without  an  actual  hearing. 

Upon  the  judioial  settlemsnt  of  hia  acoounts^  an  cxeoiitor  should 
4riio(w  by  affidavits  or  otherwise  the  nature,  extent  and  amount  o€  ser- 
vices of  counsel  and  hia  disbursements;  and  it  is  the  duty  of  the 
eurrogate  to  ascertain  the  same  before  makii^  any  allowanoe  or  aa 
Award  of  costs  and  he  may  efraiaine  the  accounting  paity  and  wit- 
nesses upon  the  questioB. 

Where  contestants  do  not  completely  fail  to  make  good  their  ob- 
jections to  the  accounts  of  an  executor,  and  the  contest  is  made  in 
good  faith  and  the  will  is  obscure  upon  the  questiona  in  controvert 
and  learned  counsel  may  well  disagree  as  to  its  meaning,  no  costs  should 
he  awarded  sgainst  the  contestants,  personally,  but  the  ooats  should 
be  paid  out  of  the  estateu 

Upon  the  Judicial  settlement  of  the  accounts  of  an  executor  no  allow* 
anoe  can  be  made  for  the  services  oi  counsel  for  contestants  rendersd 
in  an  action  brought  for  the  construction  of  the  will  or  in  a  proceed- 
ing to  compel  the  executor  to  aocoimt. 

Where  two  att6meyB  are  employed  no  more  oosts  can  be  alhywed  than 
where  there  is  one  employed. 

No  aUowanoe  for  counsd  fees  can  be  made  to  the  ■n^itftpffi^  P^rty 
in  excess  of  the  amount  allowed  by  law,  though  tha  rssolt  of  snoh 
asi  vices  was  a  saving  to  the  estate. 

Where  it  i4>pears  that  a  party  to  tha  Judieial  settleMot  of  the  ao- 
^ounta  of  an  executor  retained  no  counsel,  an  allowaaoe  may  not  be 
.^ranted  to  an  attorney  who^  in  good  faith,  appeared  for  her,  bellsviag 
lie  waa  serTing  her  in  the  proceeding. 
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Applicatio^  for  costs  and  aUowano^  made  by  Addison  E* 
Sreidler,  executor,  etc. ;  George  Willej  and  Edward  Willej,  as 
executors,  etc.,  of  Philura  Willey,  deceased ;  ITelson  Siwink  and 
Amanda  Swink  and  Edna  S.  Eame,  and  Edward  A.  Kreidler 
and  Sophia  S.  Kreidler. 

Henry  V.  Pratt,  for  Addison  E.  Kreidler,  executor,  etc; 
Oharles  W.  Stevens  and  John  F.  Little,  for  George  Willej  and 
Edward  Willey,  as  executors,  etc.,  of  Philura  Willej,  deceased ; 
H.  A.  Burdick,  for  ITelson  Swink,  Amanda  Swink  and  Edna 
6.  Kame;  W.  S.  McGreevey,  for  Edward  A.  Ejreidler  and 
Sophia  S.  Kreidler. 

WIhseles,  S. — ^There  seems  to  be  some  confusion  or  misap- 
prehension on  the  part  of  the  bar  in  general  on  the  subject  of 
<x)sts  and  allowances  in  the  Surrogate's  Court,  and,  in  view  of 
the  fact  that  some  of  the  parties  to  this  proceeding  have  asked 
ior  allowances  which  the  surrogate  has  no  power  to  grant,  we 
take  this  occasion  to  make  a  short  review  of  the  law  governing 
•costs  and  allowances  in  Surrogate's  Court. 

The  surrogate  has  not  the  power  to  award  costs  or  to  grant 
an  allowance  for  any  amount  that  he  may  think  would  compen- 
«ate  a  party.  The  power  to  grant  allowanoet  and  costs  is  de- 
rived wholly  from  statutory  provisions.  Matter  of  Welling, 
61  App.  Div.  a67;  McMahon  v.  Smith,  20  Misc.  Kep.  805; 
Matter  of  Eeeves,  48  Hun,  607;  Code  Civ.  Pto.,  §§  2561, 

It  matters  not  how  generous  the  surrogate  might  feel,  how 
liberally  he  might  wish  to  award  costs  or  allowances  to  an  ac- 
<x>unting  party,  or  costs  to  any  other  party;  the  above  men* 
tioned  sections  of  the  Code  of  Civil  Procedure  limit  him,  and 
lie  must  keep  within  their  provisions. 

Many  counsel  and  attorneys  seem  to  think  that  coats  and  al* 
lowances  are  made  to  them  or  belong  to  them.  This  is  a  mis* 
86 
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take.  Costs  or  allowances  are  awarded  or  granted  to  a  party^ 
and  not  to  his  counsel  or  attorney.  Seaman  v.  Whitehead,  7S 
K  T.  80€;  Matter  of  WeUing,  51  App.  Div.  357;  Millimatt 
Law  of  Costs,  p.  264,  §  18>5,  and  citations  thereunder. 

This  is  on  the  principle  that  the  party  has  employed  an  attor- 
ney or  counsel  to  whom  he  is  personally  responsible,  and  the 
party's  liability  to  his  attorney  or  counsel  is  not  measured  by 
the  allowance  of  the  surn^ate.  It  may  well  be  more  than  the- 
allowance.  The  claim  of  the  counsel  or  attorney  is  against  the 
party  employing  him,  and  he  is  entitled  from  such  party  to  a 
fair  compensation  for  his  services,  and  for  all  his  expenses  and 
disbursements,  paid  or  incurred  under  his  retainer;  and, 
whether  the  party  obtains  any  costs  or  allowance,  it  matters 
not  to  the  attorney,  as  a  matter  of  law.  It  is  only  a  question 
of  how  much  the  party  can  be  reimbursed  out  of  the  estate  or 
fund,  or,  where  there  has  been  a  contest,  out  of  the  opposing- 
party. 

In  a  contest  an  attorney  or  counsel  may  have  fairly  earned 
$1,000,  and  can  hold  his  client  liable  therefor,  but  his  client^ 
the  party,  cannot  be  reimbursed  any  more  than  the  sections 
of  the  Code  above  cited  provide ;  and,  where  the  party  is  not  aa 
accounting  party,  seventy  dollars  and  ten  dollars  a  day  for  the 
trial,  where  the  trial  lasts  over  two  days,  are  all  that  the  surro* 
gate  can  allow  the  party  toward  reimbursing  him  on  the  bill 
which  his  counsel  or  attorney  has  against  him  for  services. 

Where  the  party  is  not  an  accounting  party,  the  only  costs 
or  allowances  which  can  be  made  by  the  surrogate  in  addition 
to  disbursements,  are  twenty-five  dollars,  where  there  has  not 
been  a  contest,  and  where  there  has  been  a  contest  seventy  dol- 
lars plus  ten  dollars  a  day  for  each  day  of  trial  beyond  two. 
It  matters  not  how  much  is  involved,  how  difficult  the  questions 
of  law,  how  intricate  the  questions  of  fact,  a  party,  who  is  not 
an  accounting  party,  cannot  be  reimbursed  out  of  an  estate  or 
fund,  or  out  of  an  opposing  party,  more  than  said  sums;  but 
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that  does  not  preclude  his  attorney  or  counsel  from  holding  him 
liable  for  the  fair  and  full  value  of  his  services. 

But,  where  the  party  is  an  accounting  party,  such  as  an  ex- 
ecutor, administrator,  guardian  or  testamentary  trustee,  then, 
in  addition  to  the  costs  and  disbursements  above  mentioned 
and  which  are  authorized  by  section  2561  of  the  Code  of  Civil 
Procedure,  an  additional  allowance  may  be  made  by  the  surro- 
gate of  not  exceeding  ten  dollars  for  each  day  necessarily  oc- 
cupied upon  such  accounting  by  the  accounting  party  in  pre- 
paring his  account  for  settlement  and,  in  case  of  a  contest,  not 
exceeding  ten  dollars  for  each  day  occupied  in  the  trial,  and 
otherwise  preparing  for  trial ;  and  it  must  be  borne  in  mind  that 
this  additional  allowance  applies  only  to  an  accounting  party 
and  to  no  other  party  to  the  proceeding.  Code  Civ.  Pro.,  § 
2562. 

IN'o  party  has  an  absolute  right  to  any  costs  or  allowance. 
Whether  costs  should  be  awarded  or  an  allowance  granted  is 
in  the  discretion  of  the  surrogate,  subject,  of  course,  to  review 
by  the  Appellate  Division;  but,  nevertheless,  the  question  of 
costs  and  allowances  is  a  matter  of  sound  discretion  to  be  exer- 
cised either  by  the  surrogate  or  by  the  Appellate  Division, 
which  may  review  the  surrogate's  decision  upon  such  subject. 

Costs  or  an  allowance  may  be  made  payable  out  of  the  estate 
or  fund,  as  justice  requires,  or  costs  may  be  charged  against 
an  opposing  party. 

The  above  rules  are  laid  down  by  sections  2557  and  2561  of 
the  Code  of  Civil  Procedure. 

An  accounting  party  who  makes  a  claim  for  the  services  of 
his  counsel  or  attorney  in  the  course  of  administering  an  estate, 
up  to  the  time  of  beginning  a  proceeding  for  the  settlement  of 
his  account,  should  pay  his  counsel  for  such  services  and  credit 
liimself  in  his  account  therefor,  so  that  the  account  may  be  ex- 
amined and  challenged  by  all  parties  in  interest,  and  examined 
also  by  the  surrogate.    Osbom  v.  McAlpine,  4  Bedf  .  6 ;  Shields 
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V.  Sullivan,  8  D^m.  296 ;  Matter  of  Bailejr,  47  Hun,  477 ;  Wat 
ton  V.  Howard^  1  Dem.  10» ;  Gibnan  v.  Gilman,  6  T.  &  O.  ai4. 

It  should  be  diBtinctlj  understood  that  an  accounting  par^ 
cannot  be  reimbursed  for  the  services  or  expenses  of  an  attorney 
or  counsel  rendered,  at  his  request,  in  administering  an  estate 
prior  to  the  commencement  of  the  accounting  proceedings,  TUt- 
less  he,  as  an  accounting  parly,  has  paid  the  bill  of  the  counsd. 
or  attorney,  and  unless  the  same  is  charged  to  the  estate  or 
credited  to  him  in  his  account.  It  h|U3  been  the  practice  of  many 
attorneys  to  wait  until  the  judicial  settlement  of  the  account  of 
the  accounting  party,  and  then  apply  to  the  surrogate,  not  only 
for  an  allowance  for  services  and  expenses  of  counsel  in  the 
proceeding  for  the  judicial  settlement  of  thj&  account  of  the  ac- 
counting party,  but  also  for  services  and  disbursements  of  coun- 
sel or  attorney  beginning  ever  with  the  probate  of  the  will,  or 
the  proceedings  for  granting  letters  of  administration,  and  ex- 
tending throughout  the  administration  of  the  estate.  This  ia 
all  wrong,  and  the  practice  should  cease.  The  surrogate  has  no 
right  or  business  to  allow  any  sum  to  reimburse  the  accounting 
party  for  services  and  expenses  of  an  attorney  or  counsel  prior 
to  the  commencement  of  the  proceeding  for  the  judicial  settle- 
ment of  his  account,  unless  the  same  appears  in  his  account  and, 
furthermore,  unless  the  same  has  actually  been  paid ;  and,  where 
an  accounting  party  has  not  paid  his  counsel  or  attorney,  he 
is  not  entitled  to  any  reimbursement,  even  though  payment  by 
note  of  the  accounting  party,  indorsed  by  a  third  party,  is 
claimed.  Matter  of  Blair,  28  Misc.  Rep.  607 ;  Matter  of  Bai- 
ley, 47  Hun,  477 ;  Shields  v.  Sullivan,  8  DenL  2»«. 

The  costs  or  allowances  upon  an  accounting  have  no  place 
whatever  in  the  account  of  an  accounting  party,  as  they  must 
first  be  fixed  and  allowed  by  the  decree  of  the  surrogate.  Har- 
wood  V.  Hewlett,  6  Eedf.  889;  Carroll  v.  Hughes,  id.  887; 
Burtis  V.  Dodge,  1  Barb.  Oh.  &1;  Code  Civ.  Pro.,  §§  2661, 
2662. 
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Lei  us  emphasize  the  rale  that  the  claim  of  an  aoooimtiiig 
party  for  reimbursement  for  services  and  expenses  of  ooxmsel 
during  the  administration  of  an  estate,  up  to  the  time  of  the 
commeuoement  of  the  proceeding  for  the  judicial  settlement  of 
his  account,  should  appear  in  the  account,  and  that  the  claim 
for  such  services,  etc,  rendered  in  the  proceeding  for  the  judi- 
cial settlement  of  his  account^  should  not  appear  in  the  account, 
but  must  be  fixed  and  allowed  like  the  comniissions  of  an  ac- 
counting party,  by  the  surrogate,  at  the  close  of  the  proceed- 
ing for  such  judicial  settlement. 

Often  next  of  kin  or  legatees  ask  for  an  allowance,  but  in  no 
instance  can  an  allowance  be  granted  to  a  legatee  or  devisee 
who  is  not  an  accounting  party,  under  section  2562  of  the  Code 
of  Civil  Procedure ;  and  the  only  allowance  which  can  be  given 
them  is  by  way  of  costs  under  section  2S61  of  the  Code  of  Civil 
Procedure,  and  such  an  allowance  cannot  exceed  the  amount 
therein  mentioned,  to  wit:  Where  there  is  a  contest  seventy 
dollars  and  ten  dollars  for  each  day  occupied  in  the  trial,  where 
the  trial  lasts  more  than  two  days;  and,  where  there  is  not  a 
contest,  the  fees  of  counsel  must  be  paid  by  their  clients,  and 
not  in  whole  or  part  made  a  charge  upon  the  funds  of  the  es- 
tate.   Matter  of  Welling,  61  App.  Div.  359. 

The  time  spent  in  preparing  pleadings,  making  briefs,  as- 
certaining facts,  appearing  upon  an  adjournment,  or  appearing 
to  settle  the  decree,  is  no  part  of  the  trial  within  the  meaning 
of  the  Code  of  Civil  Procedure.  DuBois  v.  Brown,  1  Dem. 
»17 ;  Matter  of  Niles,  6  Eedf .  110. 

No  allowance  can  be  made  for  days  on  which  adjournments 
occur  without  an  actual  hearing.  Matter  of  Clark,  36  Hun, 
301. 

"No  allowance  can  be  made  to  legatees  where  they  were  not 
the  successful  parties  upon  an  accounting,  either  in  surcharging 
the  account,  or  having  some  item  disallowed.  Matter  of  Well- 
ing, 51  App.  Div.  366. 


566     SUKEOGATE'S  COUET  BEPOBTS. 

The  acoountiiig  party  should  show  in  his  proceeding  for  the 
judicial  settlemeiit  of  his  account,  by  affidavits  or  otherwise^ 
the  nature,  extent  and  amount  of  services  of  counsel  and  his 
disbursements ;  and  it  is  the  duty  of  the  surrogate  to  ascertain 
the  same  before  making  an  allowance,  or  an  award  of  costs,  and 
the  surrogate  can  examine  the  accounting  party  and  witnesses 
upon  the  question.    Matter  of  Eeeves,  48  Hun,  606. 

And  bearing  upon  the  power  and  duty  of  the  surrogate  upon 
such  subject,  counsel  are  asked  to  read  Surrogate  Ransom's  ad* 
dress  to  the  bar  of  New  York  city,  reported  in  1  Connolly,  563 
and  564. 

Having  in  mind  the  rules,  as  found  in  the  foregoing  authori- 
ties, we  will  now  take  up  the  applications  of  the  parties  for 
costs  and  allowances: 

Mr.  Pratt  files  two  affidavits  showing  the  nature,  extent  and 
value  of  the  services  rendered  and  the  disbursements  and  ex- 
penses of  Addison  E.  Kreidler  and  of  himself.  Such  affidavits^ 
which  have  not  been  disputed  by  any  party,  show  that  Mr.  Pratt, 
at  the  executor's  request,  was  actually  occupied  seven  days  in 
preparing  the  account  and  one  day  in  preparing  the  supple- 
mental account  for  settlement,  making  a  total  of  eight  days  so 
occupied.  This  fact  not  being  disputed  the  surrogate  allows 
the  executor  eighty  dollars  therefor,  pursuant  to  the  power 
given  him  by  section  2562  of  the  Code  of  Civil  Procedure. 

Mr.  Ptatt's  affidavit  also  shows  that  there  were  objections  filed 
to  the  first  account  of  the  executor  by  Mr.  and  Mrs.  Swink  and 
Mrs.  Kame  through  their  counsel,  Stevens  &  Stevens.  Those 
objections  were  never  tried  before  the  sum^ate^  but  the  exaeo* 
tor  and  his  counsel  and  the  contestants  and  their  counsel  spent 
several  days  in  going  over  the^tccount  and  adjusting  the  same, 
the  result  of  which  was  that,  out  of  76  items  objected  to,  amounts 
ing  to  $660,  44  of  them  were  allowed  to  stand,  and  all  the 
others  except  9  were  allowed,  and  those  9  which  were  not  al- 
lowed amounted  to  $64.99 ;  and  that  the  net  result  of  the  con-^ 
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test  was  the  surcharging  of  the  executor's  account  to  the 
.amount  of  (109.58^  which  included  $25  for  lumber  which  was 
not  one  of  the  items  objected  to,  or  with  which  the  contestants 
asked  to  have  the  account  charged. 

Under  section  2561  of  the  Code,  there  having  been  a  contest, 
the  surrogate  allows  to  the  executor  seventy  dollars  costs,  the 
same  to  be  paid  out  of  the  estate  and  not  charged  against  the 
tsontestants  personally.  Had  the  contestants  completely  failed 
to  have  made  good  their  objections,  the  surrogate  would  be  in- 
clined to  award  these  costs  against  them. 

In  this  proceeding,  objections  were  made  by  Edward  A. 
Ereidler  and  Sophia  S.  Kreidler,  which  made  a  contest  fairly 
within  the  meaning  of  the  law;  and,  under  section  25 &1  of  the 
Code,  the  surrogate  allows  to  the  executor  seventy  dollars  upon 
such  contest,  the  same  to  be  paid  out  of  the  estate  and  not 
awarded  against  the  contestants.  The  reason  we  do  not  award 
these  costs  against  the  contestants  is  that  the  will  of  the  testa- 
tor upon  the  question  in  controversy  was  drawn  obscurely,  and 
learned  counsel  might  well  disagree  as  to  its  meaning  and  how 
the  same  should  be  construed ;  that  we  are  satisfied  that  the  con- 
test of  Mr.  and  Mrs.  Edward  A.  Kreidler  was  made  in  good 
faith  and  in  the  belief  that  they  were  right  in  their  contention; 
and,  in  view  of  the  fact  that  the  testator  made  a  will  so  uncer- 
tain in  its  meaning,  it  is  but  fair  that  the  estate  should  be 
charged  with  all  of  the  expenses  of  the  successful  parties  which 
have  been  made  in  construing  the  said  provisions  of  said  will, 
in  so  far  as  the  surrogate  has  the  power  to  charge  the  same 
against  the  estate. 

Mr.  Pratt's  affidavit  shows  that  the  individual  expenses  and 
disbursements  of  the  executor  in  this  proceeding  are  $17.52, 
and  those  of  Mr.  Pratt,  $16.40,  and  that  the  executor  paid 
Stevens  &  Stevens  costs  and  disbursements  in  the  proceeding 
to  compel  an  accounting  $21.  The  last  mentioned  item  should 
have  appeared  in  the  supplemental  account  of  the  executor,  but 
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we  allow  the  same  here^  together  with  the  other  itema  of  ex* 
penaea  and  diaburaementa,  thua  allowing  to  Addiaon  E.  Kreidler 
a  total  of  $274.92  to  be  paid  out  of  the  aaid  eatat^  $236.4»  of 
which  may  be  paid  directly  to  his  attorney  H.  V.  Pratt  and 
$38.52  retained  by  Mr.  Ereidler. 

Mr.  Charles  W.  Stef7ena  files  an  affidavit  showing  the  nature^ 
extent,  etc.,  of  the  services  rendered  by  his  firm  for  Mr.  and 
Mrs.  Swink  and  Mrs.  Kame  to  a  certain  date,  and  also  the 
nature,  extant,  etc.,  of  his  and  Mr.  little's  services  rendered 
for  the  executors  of  Philura  Willey,  deceased.  Urst,  he  claims 
for  his  clients  Mr.  and  Mrs.  Swink  and  Mrs.  ELame,  for  services 
rendered  in  proceedings  to  compel  the  executor  to  render  his 
account  This  proceeding  was  terminated  by  an  order  allow- 
ing twenty-one  dollars  for  the  costs  and  disbursements  of  that 
proceeding,  which  have  been  paid,  so  so  much  of  said  claim  ia 
disallowed.  A  claim  is  also  made  in  behalf  of  Mr.  and  Mrs. 
Swink  and  Mrs.  Kame  for  services  rendered  upon  the  objec- 
tions filed  by  them  to  the  account  of  the  executor  and  alao  for 
services  rendered  for  th^n  in  opposing  the  claim  of  Addiaon 
E.  Ereidler,  individually,  against  the  estate.  It  appears  that 
the  objections  to  the  account  resulted  in  but  a  slight  increaae 
to  the  estate,  and  that  the  opposition  to  the  claim  of  Mr.  Ereid- 
ler against  the  estate  was  unsuccessful.  Mr.  Pratt,  in  behalf  of 
his  cUent,  Mr.  Ereidler,  asks  for  costs  against  these  parties 
who  opposed  his  client's  claim,  but  we  have  decided  not  to 
award  costs  in  favor  of  Addison  E.  Ejreidler  against  Mr.  and 
Mrs.  Swing  and  Mrs.  Eame  growing  out  of  the  contest  upon  the 
claim,  and  also  not  to  allow  any  costs  in  favor  of  Mr.  and  Mra. 
Swink  and  Mrs.  Eame  upon  the  objections  to  the  account  of 
the  executor. 

Mr.  Stevens'  affidavit  also  shows  that  services  were  rendered 
in  an  action  in  the  Supreme  Court  brought  to  construe  the  will 
of  the  testator,  etc.  Such  services  cannot  be  allowed  against 
the  estate.    They  are  not  for  any  services  which  were  rendered 
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in  this  piooeeding^  and  such  claim  is  disallowed.  Stevens  & 
Stevens  must  look  to  their  clients,  Mr.  and  Mrs.  Swink  and 
MrSw  Kame,  for  all  services  and  disbursements  rendered  and 
paid  upon  the  contest  of  the  executor's  acoount,  in  opposition 
to  the  locator's  individual  claim  against  the  estate,  and  in  the 
action  in  the  Supreme  Court  to  construe  the  will,  and  also  all 
services  rendered  in  behalf  of  them  before  this  proceeding  was 
begun  and  which  were  not  rendered  in  this  proceeding. 

Mr.  Stevens'  affidavit  shows  that  his  firm  rendered  legal  ser- 
vices in  behalf  of  the  executors  of  Philura  Willey,  deceased, 
in  opposition  to  the  contentions  of  the  Swinks  and  Mr.  and 
Mrs.  E.  A.  Kreidler,  and  upon  the  objections  interposed  by  Mr. 
and  Mrs.  Kreidler  there  certainly  arose  a  contest  in  this  pro- 
ceeding, the  trial  of  which  occupied  three  days;  and,  under 
section  2561  of  the  Code,  George  Willey  and  Edward  Willey, 
as  executors,  etc,  are  allowed  costs,  payable  out  of  the  estate, 
seventy  dollars  for  the  contest  and  ten  dollars  for  the  extra  day 
of  trial,  a  total  of  eighty  dollars ;  and  the  decree  made  herein 
may  provide  that  the  same  be  paid  directly  to  their  attorneys^ 
Stevens  &  Stevens. 

The  authorities  previously  cited  show  that  the  time  engaged 
in  consultation  and  preparing  briefs  cannot  be  included  in  this 
bill  of  costs.  Seventy  dollars  and  the  time  actually  occupied  in 
the  trial  beyond  two  days'  trial  are  all  that  can  be  allowed  be- 
sides disbursements. 

"No  more  costs  can  be  allowed  where  two  attorneys  are  em- 
ployed than  where  one  is  employed.  Milliman  Law  of  Costs, 
p.  272,  §  IW. 

This  does  not  preclude  Messrs.  Stevens  and  Little  from  recov- 
ering their  pay.  They  can  recover  of  their  clients  the  full  value 
of  all  services  which  they  have  rendered  in  their  behalf  in  this 
proceeding  and  in  and  about  said  estate  not  done  in  this  proceed- 
ing. This  decision  simply  means  that  their  clients  cannot  be 
xeimbursed  to  any  amount  more  than  the  eighly  dollars  allowed. 
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Mr.  Stevens'  affidavit  makes  a  claim  for  numerous  days  ia 
<K>urt,  including  adjournments  when  no  evidence  was  taken,  etc. 
For  all  these  extra  days  and  the  extra  time  Stevens  &  Stevens 
.and  Mr.  Little  must  look  to  their  clients  for  their  pay. 

Undoubtedly  their  services  have  been  in  a  way  quite  valuable 
in  bringing  about  a  settlement,  and  perhaps  have  resulted  in  a 
saving  to  the  estate,  but  that  does  not  give  the  court  any  right 
to  reimburse  their  clients  beyond  the  amount  allowed  by  law. 

It  is  the  experience  of  every  attorney  in  other  courts  of  reo^r^ 
that  the  bill  of  costs  allowed  to  the  winning  party  is  very  often 
inadequate  to  compensate  the  party  for  attorney's  and  countel's 
services  and  other  expenses.  But  that  is  a  fault  of  the  law,  if 
ic  be  a  fault  at  all,  and  not  of  the  court. 

Mr.  Burdick  files  an  affidavit  showing  the  extent,  nature,  etc., 
•of  his  services  in  behalf  of  Mr.  and  Mrs.  Swink  and  Mrs.  Kame, 
but  it  appears  that  Mrs.  £ame  has  not  employed  him  in  this 
proceeding.  Her  affidavit  was  presented  to  that  effect  We  be- 
lieve that  Mr.  Burdick  appeared  in  good  faith  for  her  and  be- 
lieved that  he  was  serving  her  in  this  proceeding.  However, 
inasmuch  as  allowances  are  made  to  a  party  to  reimburse  him 
or  her  for  services  of  counsel,  etc.,  and  it  appearing  that  she  baa 
not  retained  any  counsel  in  this  proceeding,  therefore  she  is  not 
Teimbursed  and  no  costs  are  allowed  to  her. 

Mr.  and  Mrs.  Swink  asked  for  a  construction  of  die  will  which 
was  not  granted.  In  other  words,  that  for  which  Mr.  Burdick 
<x>nt6nded,  as  their  counsel,  was  not  allowed,  and  to  that  extent 
Mr.  and  Mrs.  Swink  were  not  successful  in  the  contest  over  the 
terms  of  the  will  and  no  costs  are  allowed  to  them.  Mr,  Burdick 
must  look  to  Mr.  and  Mrs.  Swink  for  all  his  services  and  dis- 
bursements in  this  proceeding. 

^No  costs  are  allowed  against  Mr.  and  Mrs.  Swink,  as  om- 
testants,  for  the  reason  above  given  for  not  allowing  costs  against 
Mir.  and  Mrs.  Ereidler. 

Mr.  and  Mrs.  Edward  A.  Ereidler  filed  no  affidavit  as  to  an^ 
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services  or  disbursements^  although  Mr.  McGreeyej;  in  their  be- 
half ,  orally  made  an  application  for  costs  or  an  allowance. 

Inasmuch  as  they  were  unsuccessful  in  their  contest  under 
the  objections  filed,  no  costs  are  awarded  to  them;  and,  for  the 
reasons  hereinbefore  given,  no  costs  are  awarded  against  them* 
Mr.  McGreevej  must  look  to  them  for  his  services  and  disburse- 
ments. 

To  summarize:  Costs  and  allowances  are  awarded  and 
£«JULted  to  Addison  E.  £reidler  in  the  amount  of  9^7^.92. 

To  George  Willey  and  Edward  WiUey,  as  executors,  etc., 
eighty  dollars,  the  same  to  be  paid  as  hereinbefore  indicated. 

Decreed  accordingly. 


Matter  of  the  Estate  of  Henbt  K.  Hall,  Deceased. 

(Burrogai^9  Court,  CaitarauffUB  County,  August,  1010.) 
Wnxs — ^Disposal  bt  wnx/— MIstaks,  vsaud  and  xtndub  iNrLUnwoE,  etc. — 

GunERAL  BT7LES— UNDUS  INFLUKNCB— APPEAIA  AND  PEBSUASIONS. 

Where  a  testator,  after  baying  made  a  wiU  giving  hi»  wife  tbe 
UBe  of  his  estate,  which  consisted  of  the  house  and  lot  in  whioh 
they  resided,  for  life,  with  remainder  to  a  son  by  a  former  wife^  a 
man  in  middle  life  and  able  to  provide  for  himself,  on  the  same  day, 
after  a  long  interview  between  the  husband. and  wife  in  the  ofBoe 
of  the  attorney  who  drew  the  will  and  as  the  result  of  the  tearful 
argument  and  persuasion  of  the  wife  who  was  enfeebled  in  health  and 
advanced  in  years,  made  a  new  will  giving  his  estate  to  her  abso- 
lutely, it  cannot  be  inferred  from  the  circumstances  of  the  transac- 
tion that  the  testator  was  subjected  to  undue  influence  in  the  making 
of  the  latter  will. 

Proceedings  upon  contested  probate. 

M.  Y.  Benson  and  G.  W.  Cole,  for  proponent;  Orowley  b 
Conley,  for  contestant 
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Davie,  SL— -Upon  the  return  of  the  citation  issued  for  the  pro- 
bate of  ^e  will  of  the  decedent,  Harry  Hall,  his  son^  filed  ob- 
jections alleging  lack  of  testamentary  capacity  on  decedent's 
part  at  the  time  of  the  execution  of  the  will  and  that  the  execu- 
tion of  the  same  was  procured  by  undue  influence. 

Itocedent  died  on  the  26th  day  of  March,  1910,  leaving  him 
surviving  one  son,  his  only  heir  at  law  and  next  of  kin,  who  is 
tlie  contestant,  and  his  widow  who  was  a  second  wife  and  not  the 
mother  of  Harry  Hall.  The  will  bears  date  on  the  2<7th  day  of 
August,  1907,  and  names  the  widow  as  the  sole  legatee  and  de- 
visee and  executrix.  The  only  estate  possessed  by  the  decedent 
at  the  time  of  his  decease  was  a  house  and  lot^  where  he  re- 
sided^ in  the  village  of  East  Bandolph,  of  the  value  of  $1,200. 

At  the  time  of  and  for  several  years  preceding  decedeut's 
death,  his  family  consisted  of  himself  and  wife;  the  son  Harry 
was  engaged  in  business  for  himself,  but  occasionally  visited 
his  father.  No  enmity  or  ill-will  on  the  part  of  decedent  toward 
his  son  is  disclosed  by  the  evidence.  Decedent  was  somewhat 
advanced  in  years,  to  some  extent  physically  debilitated,  but 
possessing  fair  business  intelligence;  the  widow  had  formerly 
resided  in  the  family  of  decedent's  father,  doing  work  as  a  do- 
mestic, and  finally  married  decedent  with  whom  she  resided  for 
many  years,  so  far  as  the  testimony  discloses,  in  harmony  and 
without  serious  discord  or  disagreement  In  the  forenoon  of 
the  27th  of  August,  1907,  the  same  day  upon  which  this  will 
was  executed,  decedent  and  his  son  went  to  the  law  office  of 
Goodwill  &  Benson  in  East  Randolph  and  decedent  stated  to 
one  of  the  attorneys  that  he  desired  to  have  his  will  prepared; 
that  he  wished  to  give  his  wife  the  use  of  all  his  property  dur- 
ing her  lifetime  and,  upon  her  death,  to  the  son.  A  will  was 
thereupon  prepared  in  accordance  with  decedent's  instmcticmy 
signed  by  him  and  published  and  declared  by  him  as  his  last 
ynTl  and  in  all  respects  fully  executed  in  accordance  with  the 
statute.    It  does  not  appear  that  the  son  took  any  part  in  the 
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transactioix  relating  to  the  execution  of  the  will^  or  made  any 
suggestion  as  to  any  of  its  provisions.  A  copy  of  the  will  was 
prepared  and  delivered  to  the  son,  and  thereupon  decedent  and 
the  son  left  the  office  together.  In  the  afternoon  of  the  same 
day^  decedent  and  his  wife  again  went  to  the  same  attorney's 
office  and  the  details  of  what  then  occurred  are  fully  described 
by  the  attesting  witness  Carpenter.  Be  says :  ^'  He  and  his 
wife  came  in  after  dinner;  in  the  forenoon  he  and  his  son  had 
eome  to  the  office  and  stated  to  Mr.  Benson  that  he  wanted  to 
make  his  will  and  the  will  was  made  under  his  direction  by 
Mr.  Benson,  and  executed,  and  I  was  one  of  the  witnesses  to 
that  wilL  I  don't  think  three  hours  after  that  he  came  to  the 
office  again.  That  was  the  occasion  in  the  afternoon  when  this 
will  was  executed,  and  his  wife  was  with  him ;  and,  as  I  remem- 
ber it,  Mrs.  Hall  was  crying  when  they  came  in  the  office ;  and, 
as  I  remember  it,  there  was  quite  k  conversation  between  Mrs. 
Hall,  Mr.  Qoodwill  and  Mr.  EUl.  The  substance  of  the  con- 
versation was :  Mrs.  Hall  was  talking  with  Mr.  Hall  endeavor- 
ing to  get  him  to  make  another  will ;  Mr.  Hall  said  he  had  al- 
ready made  a  will  and  she  says,  '  Yes  but  you  don't  give  me 
in  that  will  what  you  had  ought  to  give  me ; '  and  I  know  in 
all  this  conversation  directed  to  Mr.  Hall  it  would  be  quite  a 
while  before  he  would  answer  and  would  have  to  have  the  ques- 
tion put  to  him  two  or  three  times;  and  I  remember  of  her  say- 
ing she  couldn't  take  care  of  him  and  have  the  property  go  to 
some  one  else;  and  I  remember  of  his  saying  to  her  that  he  had 
provided  for  her  in  the  will  he  had  dr^wn  in  the  morning ;  and 
I  remember  of  her  saying  '  it  was  just  for  as  long  as  I  lived ; ' 
she  asked  him  if  he  didn't  want  to  do  it  and  she  asked  him 
again ;  and  I  think  during  the  greater  part  of  the  conversation 
she  was  crying,  and  she  appeared  very  nervous ;  and  I  remem- 
ber of  Mr.  Goodwill  asking  if  he  wanted  to  give  it  to  her  abso- 
lutely, and  of  his  saying  he  had  made  his  will,  and  of  her  say- 
ing to  him  she  couldn't  take  care  of  him  and  not  get  anything 
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for  it.  Q.  What  was  done  with  the  former  will?  A.  It  was 
burned.  Q.  Who  burned  it  ?  A.  Mr.  Goodwill  Q.  At  whose 
direction  ?  A.  At  the  direction  of  Mr.  Hall.  They  were  in  the 
office  an  hour  and  a  half  before  the  will  was  made,  and  I  re- 
member they  had  to  put  a  good  many  questions  to  him  to  get 
him  to  direct  Mr.  Goodwill  to  destroy  the  will.  Mr.  Goodwill 
asked  him  a  good  many  times  if  that  was  his  request;  and 
finally  he  directed  Mr.  Goodwill  to  destroy  it  and  Mr.  Goodwill 
burned  it  there  in  the  presence  of  all  of  us." 

After  the  will  in  question  was  prepared,  it  was  read  over  to 
the  decedent^  signed  by  him,  duly  declared  and  published  by 
the  decedent  as  his  last  will  and  testament  and  thereupon  signed 
by  the  attesting  witnesses  in  the  presence  and  at  the  request  of 
the  decedent 

It  appears  from  the  evidence  presented  on  behalf  of  the  con- 
testant that  the  widow  was  unfriendly  to  him,  and  that  she  had 
asserted  that  she  hated  him,  and  that  he  should  not  have  any 
of  the  property.  The  only  testimony  offered  by  the  proponent 
was  that  of  the  attesting  witnesses,  showing  a  strict  compliance 
with  the  statutory  requirements  in  the  execution  of  the  will  in 
question,  and  proof  of  the  further  significant  fact  that,  on  the 
25th  day  of  February,  1906,  the  decedent  had  duly  executed  a 
will  containing  precisely  the  same  testamentary  provisions  as 
the  will  propounded,  that  is,  all  of  decedent's  estate  was  given 
absolutely  to  the  widow  and  she  was  named  as  the  executrix 
thereof. 

The  evidence  fails  to  establish  the  allegation  of  want  of  testa- 
mentary capacity  on  the  part  of  decedent  at  the  time  of  the 
execution  of  the  two  wills  on  the  27th  day  of  August,  1907. 
Wbile  not  vigorous,  physically  or  mentally,  he  possessed  suffic- 
ient mentality  and  understanding  to  distinctly  recall  and  com- 
prehend the  nature  and  extent  of  his  estate  and  the  relative 
equities  of  those  who  were  natural  objects  of  his  testamentary 
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1x)unt7.  That  is  all  that  the  law  exacts  as  an  indispensable 
qualification  in  testamentary  transactions. 

The  more  important  consideration  relates  to  the  allegation  of 
nndne  influence.  It  is  urged  on  the  part  of  the  contestant  that 
the  destruction  of  the  first  will  and  the  execution  of  the  second, 
on  the  day  named,  working  a  somewhat  radical  change  in  the* 
testamentary  disposition  of  decedent's  estate  and  entirely  dis- 
inheriting the  son,  were  the  result  of  dominating  importunity 
Qn  the  part  of  the  widow  amounting  to  undue  infiuence  withiik 
the  l^al  significance  of  that  term.  The  subject  of  undue  in- 
fluence  has  so  frequently  received  careful  consideration  in  testa* 
mentary  jurisprudence  that  no  serious  difficulty  is  encountered 
in  discovering  the.  true  rule  as  an  abstract  proposition ;  the  diffi- 
culty arises  when  we  attempt  to  apply  such  rule  to  the  facts  and 
circumstances  of  some  particular  case. 

Undue  influence  has  been  defined  as  '^  That  which  compels 
the  testator  to  do  that  which  is  against  his  will,  from  fear,  a 
desire  of  peace,  or  some  feeling  which  he  is  unable  to  resist."" 
Schouler  Wills  (2d  ©d.),  par.  22. 

Influence  which  exists  from  attachment,  affection,  or  a  der- 
sire  to  gratify,  or  which  results  from  argument  and  appeals  to> 
the  reason  and  judgment  of  the  testator,  is  not  undue  nor  suf- 
ficient to  invalidate  a  will.    27  Am.  &  Eng.  Encyc.  of  Law,  453. 

Undue  influence  consists  in  exerting  upon  the  testator  such 
an  improper  influence,  whether  fraudulent,  threatening  or 
otherwise  coercive,  as  to  effect  a  change  in  the  testator's  testa- 
mentary disposition,  so  that  the  will  made  is  not  the  will  he 
would  have  made  if  uninfluenced.  Matter  of  Martin,  98  N.  Y. 
193;  Matter  of  Vedder,  14  N.  T.  St  Bepr.  470;  Matter  of 
BoUes,  37  Misc.  Bep.  562,  568. 

Undue  influence  will  not  be  presumed,  but  the  party  assert- 
ing it  assumes  the  burden  of  proving  its  existence.  Dobie  r. 
Armstrong,  160  N.  T.  684;  Matter  of  Nelson,  97  App.  Dir. 
212;  Matter  of  Mondorf,  110  N.  T.  460. 
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If  there  are  testamentaiy  capacity  and  knowledge  on  the  part 
of  the  testator  of  the  contents  of  the  will  and  the  testamentary 
requirements  of  the  statute  are  complied  with  in  its  execution, 
it  can  be  avoided  only  by  proof  of  influence  amounting  to  force 
or  coercion;  and  the  burden  is  upon  the  party  maVing  the  alle- 
^tion  of  showing  that  testator  was  imposed  upon  or  overcome 
by  the  act  or  practices  of  the  beneficiary.  Matter  of  Martin, 
supra;  Matter  of  Mabie,  5  Misc.  Rep.  179,  183;  Loder  v. 
TVhelpley,  111  N.  Y.  239 ;  Matter  of  Williams,  19  N.  T.  Supp. 
778. 

In  the  case  of  absence  of  direct  proof,  the  charge  of  undue 
influence  must  be  established  by  such  an  array  of  circumstances 
SB  to  make  the  inference  of  its  exercise  irresistible;  the  ccmtes- 
tant  must  show  facts  utterly  inconsistent  with  the  hypothesis  of 
the  execution  of  the  will  by  any  other  means  than  undue  influ- 
ence. Gardiner  v.  Gardiner,  84  N.  T.  156 ;  Loder  v.  Whelpley, 
eupra ;  Marx  v.  McGlynn,  88  N.  T.  357 ;  Matter  of  Murphy, 
41  App.  Div.  153 ;  Matter  of  SneUing,  136  N.  T.  515 ;  Matter 
of  lidd/s  Will,  5  N.  T.  Supp.  659. 

In  view  of  the  fact  that  the  testator's  properly  was  compara- 
tively small  in  amount,  consisting  merely  of  the  dwelling  and 
lot  where  he  resided,  that  the  son  was  a  man  of  middle  age  and 
entirely  competent  to  care  for  himself,  and  that  the  widow  was 
flomewhat  enfeebled  in  health  and  of  advanced  years  and,  as  it 
appears,  hardly  in  a  situation  to  be  thrown  upon  her  own  re- 
aources  for  support  and  maintenance,  it  is  not  remarkable  that 
she  should  have  regarded  the  provisions  made  for  her  in  the  will 
executed  in  the  forenoon  as  entirely  inadequate  and  insufficient 
Nor  is  it  at  all  unnatural  that  the  testator  should  have  desired 
to  remember  his  son,  to  some  extent,  in  the  ultimate  distribution 
of  the  estate;  but  it  seems,  that,  as  early  as  1906,  testator  had 
determined  that,  und^  all  the  circumstances,  there  was  no  more 
than  su£Scient  of  his  estate  to  provide  for  his  wife  in  her  old 
age  and  he  had  accordingly  executed  his  will  giving  everything 
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to  her.  Just  what  line  of  reasoning  led  him  to  attempt  some 
different  testamentary  disposition  giving  the  son  the  greater  in- 
terest therein  is  not  disclosed.  There  can  be  no  doubt  but  that 
at  the  time  of  the  execution  of  the  first  will^  on  the  27th  day  of 
Augu£rty  I&IO^  testator  desired  and  was  of  the  opinion  that  he 
ought  to  provide  for  the  son  as  well  as  his  wife ;  nor  can  there 
be  any  doubt  but  that  he  was  led  to  make  the  will  now  presented 
at  the  earnest  solicitation  of  the  wife,  or  that  she  reasoned  with 
him  regarding  the  insufficiency  of  the  provision  made  for  her  in 
the  first  wiU  of  that  date.  Undoubtedly  he  was  influenced  to 
fiome  extent  by  her  assertion  that  she  could  not  take  care  of  him 
if  the  property  was  to  go  to  some  one  else,  and  it  was  with  a 
considerable  degree  of  reluctance  that  he  finally  consented  to 
make  the  change  desired  by  her  and  to  have  the  former  will  de- 
stroyed; but  it  is  apparent  that  he  did  consent;  that  the  will 
now  presented  was  prepared  and  read  to  him,  or  that  he  fully 
comprehended  its  contents,  or  that  he  voluntarily  signed  the 
«ame,  declared  it  to  be  his  last  will  and  requested  the  attesting 
witnessee  to  sign  as  such.  While  it  is  unfortimate  that  the 
widow  found  it  necessary  to  interfere  to  any  extent  to  protect 
what  she  honestly  believed  to  be  her  rights,  yet  there  was  nothing 
in  her  conduct  amounting  to  undue  influence  within  the  mean- 
ing of  the  term  as  established  by  the  cases  cited. 

A  decree  will  be  entered  herein  dismissing  the  objections  filed 
and  admitting  the  will  to  probate. 

Decreed  accordingly. 

87  V    : 
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In  the  Matter  of  the  Transfer  Tax  upon  the  Estate  of  Jeitnib 
E.  Whitney^  Late  of  Stamford^  Deceased. 

{Surrogate'a  Court,  Delaware  County,  September,  1910.) 
Wills — ^IirncBFKETATioir  Ain)  ooNSTBucnoir — ^Tebmb  DEmvnrG  quaktuic 

OB    pUBATION    OF   ESTATES    OB   INTEBASTS — ^RULSS    AND   IMFUGAXIONS 

i  Subsequent  clauses  beducing  fee. 

Under  a  will  by  which  the  testator  providee:  "I  give,  deTise  and 
bequeath  all  my  property,  real  and  personal  and  wheresoever  situated 
to  my  wife  (naming  her)  and  after  her  death  the  same  shall  go  to 
my  daughter  (naming  her)  ",  the  testator  will  be  deemed  to  hare 
intended  his  wife  to  have  a  life  estate  only,  with  remainder  to  hia. 
daughter;  and  upon  the  wife's  death  the  daughter  takes  under  her 
father's  will,  and  there  is  no  taxable  transfer  to  her  from  her  mother^ 

This  is  an  appeal  from  an  assessment  of  the  estate  of  Jennie 
E.  Whitney,  late  of  Stamford,  deceased,  made  by  the  county 
treasurer  of  Delaware  county.  In  assessing  the  estate  the  county 
treasurer  found  as  follows :  "  I  do  further  report  that  the  Ifew 
York  State  Comptroller  asks  to  have  included  in  this  estate  the 
net  amount  of  the  real  and  personal  estate  of  William  Whitney, 
deceased,  namely,  $18,424.42,  claiming  that,  under  the  will  of 
William  Whitney,  deceased,  this  decedent  (Jennie  E.  Whitney) 
took  absolute  title  to  his  entire  estate.  -  On  the  contrary,  the  at- 
torney for  Winifred  B.  Whitney,  sole  heir  of  Jennie  E.  Whit- 
ney, contends  that  the  said  will  to  Mrs.  Whitney  conveyed  a  life 
estate  only,  and  that  the  estate  of  William  Whitney  descended 
to  his  daughter  Winifred  direct  by  the  terms  of  his  will  and 
not  through  the  mother's  estate.  I  am  of  the  opinion  that  the 
latter  construction  is  correct  and  have  not  included  same  in  my 
report" 

The  report  of  the  county  treasurer  was  confirmed  by  the  sur- 
rogate and  an  appeal  was  thereafter  taken  by  the  Comptroller. 

Bama  Johnson,  for  Comptroller;  Hugh  Govern,  Jr.,  for 
spondent. 
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Gbaj^t,  S. — ^William  Whitney,  a  resident  of  Delaware  county, 
^ed  February  29, 1908,  leaving  a  last  will  and  testament  which 
provided,  among  other  things :  '*  I  give,  devise  and  bequeath 
all  my  property,  real  and  personal,  and  wheresoever  situated  to 
my  wife  Jennie  E.  Whitney  and  after  her  death  the  same  shall 
go  to  my  daughter  Winifred  B.  Whitney." 

His  widow,  a  resident  of  Delaware  county,  died  December 
29,  1908,  intestate,  leaving  her  surviving  a  daughter  and  only 
child,  Winifred  B.  Whitney,  now  Winifred  B.  Govern. 

The  estate  of  William  Whitney  upon  his  death  was  appraised 
and  the  transfer  tax  imposed  by  law  paid. 

Upon  the  death  of  the  widow,  proceedings  were  instituted  to 
appraise  her  estate  for  the  purposes  of  the  transfer  tax,  upon  the 
theory  she  took  an  absolute  fee  to  all  of  her  husband's  estate, 
real  and  personal,  under  the  provisions  of  his  will,  and  that  her 
personal  estate,  amounting  to  the  sum  of  $7,451.57,  should  be 
augmented  by  the  amount  of  her  husband's  estate,  amounting 
to  the  sum  of  $18,424.4'2,  making  a  total  of  $25,875.99  subject 
to  a  transfer  tax. 

The  claim  of  the  daughter  is  that  her  mother,  Jennie  E. 
Whitney,  only  took  a  life  estate  under  the  will  of  William  Whit- 
n^  vTith  remainder  over  to  her;  that  the  tax  has  once  been  paid 
upon  her  father's  estate  and  the  mother's  estate  is  not  sufficient 
to  be  subject  to  a  tax;  hence,  no  tax  is  due  at  this  time. 

The  precise  and  only  question  for  determination  upon  this 
appeal  is  whether  the  widow  of  William  Whitney,  under  the 
provisions  of  his  will,  took  an  absolute  fee  in  both  his  real  and 
personal  estate,  or  whether  she  only  took  a  life  estate  with  re- 
mainder over  to  the  daughter. 

The  rule  that,  in  cases  where  the  first  taker  is  given  the  ab- 
flolute  power  of  disposition  of  both  the  real  and  personal  estate, 
the  first  taker  takes  a  fee,  as  established  in  Johnson  v.  Bull,  10 
Johns.  19 ;  Van  Horn  v.  Campbell,  100  N.  T.  287,  and  other 
^ases,  has  been  limited  or  qualified  by  a  line  of  cases  that  hold 
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that,  where  the  power  of  dispoBition  is  not  absolute,  so  as  to 
bring  it  within  the  role,  the  first  taker  takes  a  life  estate  only. 
Terry  v.  Wiggins,  47  N.  Y.  512;  Smith  v.  Van  Ostrand,  64 
ii  278 ;  Wager  v.  Wager,  89  id.  IM ;  Matter  of  Cager,  111  id. 
843 ;  Crozier  v.  Bray,  120  id.  366;  Eose  v.  Hatch,  125  id.  427 ; 
Leggett  V.  Firth,  132  id.  7 ;  Matter  of  McClure,  136  id.  238. 

In  Terry  v.  Wiggins,  supra,  after  a  devise  in  fee  of  certain 
property,  the  will  contained  a  devise  of  other  real  estate  to  the 
same  devisee  for  her  own  personal  and  independent  use  and 
maintenance,  with  full  power  to  sell  or  otherwise  dispose  of  the 
same,  in  part  or  the  whole,  if  she  should  require  it  or  deem  it 
expedient;  and  upon  her  death  the  remainder  was  devised  over 
to  a  religious  society.  It  was  held  that,  as  to  the  second  devise, 
the  wife  took  a  life  estate  only. 

In  Smith  v.  Van  Ostrand,  supra,  Eapallo,  J.,  in  writing  the 
opinion,  says :  ^'  These  cases  sustain  the  proposition,  that  wheie 
an  absolute  pbwer  of  disposal  is  given  to  the  first  legatee  a  re- 
mainder over  is  void  for  repugnancy.  In  Patterson  v.  Ellis,  the 
language  of  the  will  was  this,  that  the  fund  should  be  at  the 
^  free  and  absolute  disposal  of  his  daughter  after  she  should  at- 
tain the  age  of  twenty-one.'  In  the  other  cases  cited  the  re- 
mainders were  held  valid,  but  they  recognize  the  proposition, 
that  if  the  power  of  disposition  of  the  first  taker  is  absolute,  the 
remainder  is  repugnant.  But  they  also  recognize  the  principle, 
that  if  the  jils  disponendi  is  conditional  the  remainder  is  not 
repugnant.  (Hill  v.  Hill,  4  Barb.  419).  The  power  of  dispo- 
sition, if  any,  in  the  present  case,  was  only  for  a  special  purpose, 
viz.,  the  support  of  the  widow.  If  not  required  for  that  pur- 
pose, there  was  no  power  to  appropriate  the  funds  to  any  other. 

"  The  case  of  Upwell  v.  Haley  (1  Peere  Williams,  651)  is 
precisely  in  point  upon  this  question.  There  the  testator  be- 
queathed to  his  sister  such  part  of  his  estate  as  his  wife  should 
leave  of  her  substance.  The  court  say:  ' It  is  now  established 
that  a  personal  thing  or  money  may  be  devised  to  one  for  life^ 
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Temainder  over;  and  as  to  what  has  been  insisted  on^  that  the 
wife  had  a  power  over  the  capital  or  principal  sum,  thatis  true, 
provided  it  had  been  necessary  for  her  subsistence^  not  other* 
wise.'    The  remainder  over  was  held  good.*' 

In  this  case  there  is  grave  doubt  whether  the  widow  had  any 
power  over  th^  capital  or  principal  sum,  so  far  as  disposing  of 
the  same  is  concerned.  No  express  power  of  disposition  is  given. 
The  most  liberal  construction  that  can  be  given  the  will  is  that 
the  testator  intended  his  wife  to  have  a  life  use  with  the  power 
of  using  as  much  of  the  principal  as  might  be  necessary  for  her 
support  and  maintenance;  and,  if  given  such  construction^  the 
remainder  over  to  the  daughter  would  not  be  repugnant  and 
would,  therefore,  be  void. 

In  Leggett  v.  Firth,  supra,  the  will  of  F.,  after  making  cer- 
tain specific  provisions  for  his  children,  contained  the  provis- 
ion :  '^  I  give,  also  devise  and  bequeath  to  my  wife  EUesheba  all 
the  rest  and  residue  of  my  real  estate ;  but  on  her  decease  the 
remainder  thereof,  if  any,  I  give  and  devise  to  my  said  children 
or  their  respective  heirs  to  be  divided  in  equal  shares  between 
them.''    It  was  held  the  wife  took  a  life  estate  only. 

In  Matter  of  M^lure,  supra,  the  will  of  McClure,  which  was 
drawn  by  himself,  gave  to  his  wife  all  his  real  and  personal  es- 
tate, to  have  and  hold  with  full  power  to  collect  rents  and  in- 
come, to  keep  in  repair,  pay  taxes  and  insurance,  with  full  power 
to  sell  such  real  estate  with  the  consent  of  his  executors,  as  she 
thought  best  for  the  estate ;  should  she  remarry  again,  then  she 
had  her  right  of  dower  only  in  the  estate.  He  also  gave  her 
discretionary  power  to  give  such  sums  of  money  to  any,  as  she  . 
might  think  prudent,  of  his  relatives.  Upon  the  final  account- 
ing, several  children  and  grandchildren  were  living.  It  was  held 
the  widow  took  under  the  will  only  an  estate  for  life,  and  as  to 
the  remainder  the  testator  died  intestate. 

It  is  true  the  rule  which  favors  the  vesting  of  estates  is  well 
^established ;  and  the  rule,  in  cases  where  a  will  admits  of  two 
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ix>nBtructions,  the  one  which  would  diflinherit  children  or  lineal 
deecendants  and  the  other  which  would  not  the  latter  should  be 
preferred,  is  also  well  established. 

An  intention  to  disinherit  an  heir,  even  a  lineal  descendant, 
when  expressed  in  plain  and  unambiguous  language,  must  be 
carried  out;  but  it  will  not  be  imputed  to  a  testator  by  implica- 
tion, nor  where  he  uses  language  capable  of  a  construction  which 
will  not  so  operate.  Low  v.  Harmony,  72  N.  T.  414: ;  Matter  of 
Brown  Estate,  93  id.  295. 

From  the  language  employed  by  the  testator  in  his  will  it  is 
apparent  he  intended  his  wife  to  have  a  life  estate  only  in  his 
estate,  with  remainder  over  to  his  daughter ;  hence,  the  daughter 
takes  under  her  father's  will  and  not  through  the  mother ;  and, 
as  this  estate  has  once  paid  the  tax  required  by  law,  it  is  not  sub- 
ject to  a  second  tax.  The  mother's  estate  without  being  in- 
creased by  the  father's  estate  is  not  sufficient  to  be  subject  to  a 
transfer  tax. 

For  the  foregoing  reasons  the  appraisal  of  the  country  treas- 
urer is  affirmed. 

Appraisal  affirmed. 


Matter  of  the  Estate  of  Mahbna  Pabkeb,  Deceased. 

{Surrogate's  Court,  Cattaraugus  County,  September,  1910.) 

BXEOUTOBS  AND  ADIONISTBATOBS — DEBTS  AND  LIABILITIES  OF  THE  E8TATB— 

Exhibition,  estabubhheitt,  allowance  and  enfobobment  or  claucs 

— ^BMdENCE — CtAIMS    BT    JkELATTVES    AND    PEB80N8    IN    CONriDENTEAL 
BELATIONS. 

Where  a  daughter,  having  a  residence  of  her  own  and  being  engaged 
in  the  practice  of  medicine,  upon  the  happening  of  an  accident  to  her 
mother  (who  did  not  lire  with  her  but,  though  posseasod  of  sufficient 
means  to  care  for  herself  and  pay  any  reasonable  expenses  incurred 
for  that  purpose,  was  supported  by  the  contributions  of  said  daugh- 
ter and  her  sister),  went  to  her  mother's  residence  and  rendered  her 
surgical  assistance  and  afterwarde  took  her  home  with  her,  where  sba 
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remained  for  seTeral  months,  receiving  such  medical  attention  from 
the  daughter  as  she  required;  and  where,  later,  the  mother  again 
went  to  the  daughter's  residence,  to  visit,  and  was  taken  there  with 
her  last  illness,  during  which,  for  five  weeks  hefore  her  death,  the 
daughter,  with  the  help  of  a  nurse,  gave  her  constant  care,  attention 
and  nursing,  the  circumstances  are  not  such  as  to  raise  a  presumption 
that  the  daughter's  services  were  intended  to  be  rendered  gratuitously, 
in  the  absence  of  any  express  agreement  relating  thereto. 

Proceedings  for  the  judicial  settlement  of  an  administrator's 
account. 

Jared  D.  Phillips^  administrator  in  person ;  Charles  E.  Cong- 
don,  for  Salina  P.  Colgrove,  creditor  and  next  of  kin ;  Dana  L. 
Jewell,  for  Creighton  S.  Andrews,  receiver  of  the  property  of 
Esther  B.  Sheridan. 

Davie,  S. — H^o  controversy  exists  regarding  the  account  filed 
by  the  administrator  for  judicial  settlement  A  claim,  however, 
against  the  estate,  amounting,  as  filed,  to  the  sum  of  $921,  was 
presented  by  Mrs.  Colgrove,  a  daughter  of  decedent.  Certain 
items  of  such  claim  were  allowed  and  paid  by  the  administrator ; 
the  legality  of  various  other  items  was  doubted.  Consequently, 
a  stipulation  was  filed,  pursuant  to  the  statute,  providing  for  the 
determination  of  such  items  on  judicial  settlement.  The  valid- 
ity of  such  items  is  contested  by  Mr.  Andrews,  who,  through 
the  instrumentality  of  a  receivership,  has  succeeded  to  the  in- 
terest of  Mrs.  Sheridan,  a  daughter  of  decedent,  in  the  estate. 

Among  the  controverted  items  is  one  of  fifty-six  dollars  for 
clothing  furnished  by  the  claimant  to  decedent  While  the  evi- 
dence quite  clearly  shows  that  various  articles  of  wearing  ap- 
parel were  provided  by  the  claimant  for  the  decedent,  yet  the 
amount  and  value  thereof  are  left  entirely  problematical  and 
altogether  too  vague  to  support  a  finding  of  liability  against  the 
estate.  Moreover,  the  evidence  tends  to  show  that  such  articles 
were  furnished  as  gifts,  rather  than  under  any  express  or  im* 
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plied  agreement  on  decedent's  part  to  pay  for  the  same.  Tliat 
portion  of  the  claim,  therefore,  cannot  be  allowed. 

Decedent  was  a  widow,  her  husband  having  died  in  1907^ 
leaving  no  estate.  The  only  property  owned  by  the  decedent 
at  the  time  of  her  decease  consisted  of  a  house  and  lot  in  the  vil- 
lage of  Allegany,  which  has  been  sold  by  the  administrator  in 
proceedings  for  the  disposition  of  real  estate  for  payment  of 
debts.  The  portion  of  the  proceeds  of  such  sale  remaining  for 
distribution,  subject  to  commissions  and  expenses  of  this  ac- 
counting, is  the  sum  of  $524. 

It  appears,  inf  erentially  at  least,  that,  several  years  prior  to 
the  father's  death,  the  two  daughters  undertook  to  provide  in 
equal  shares  such  funds  as  might  be  required  for  the  support 
and  maintenance  of  their  parents,  they  having  no  income  what- 
ever. Under  such  agreement,  claimant  furnished  ten  dollars 
and  forty-five  cents  more  than  did  her  sister.  After  the  father's 
death,  the  claimant  furnished  for  the  mother's  support  the  sum 
of  ninety-three  dollars,  the  sister  not  then  contributing.  The  de> 
cedent  kept,  in  her  own  handwriting,  a  memorandum-book  in 
which  she  gave  each  of  the  daughters  credit  for  the  various 
amounts  advanced  by  them,  respectively. 

During  the  entire  period  covered  by  the  claim,  the  claimant 
resided  in  the  village  of  Salamanca,  was  a  physician  and  some- 
what actively  engaged  in  the  practice  of  her  profession.  In  the^ 
fall  of  1907,  the  decedent  met  with  an  accident,  resulting  in 
the  fracture  of  one  of  her  arms ;  claimant  was  immediately  noti- 
fied and  went  to  the  decedents  residence,  assisted  to  some  extent 
in  the  operation  for  reducing  the  fracture,  remained  several  daya 
caring  for  the  decedent  and  then  removing  her  to  claimant's 
home  in  Salamanca,  where  she  remained  until  the  following 
!February.  During  that  period,  claimant  gave  decedent's  in- 
jury such  medical  attention  as  was  required,  dressing  and  bath- 
ing the  broken  arm  as  frequently  as  necessary.  In  the  month 
of  October  of  the  same  year,  decedent  went  to  ihe  home  of  the 
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daimant  for  the  purpose  of  makiiig  a  visit  and  while  there  was 
taken  serionslj  ill^  from  which  sickness  she  did  not  recover.  She 
died  at  the  reaidenoe  of  the  claimant  March  11,  1909.  For  a 
period  of  five  weeks  before  her  death,  decedent  was  in  such  a 
condition  aa  to  require  constant  care,  attention  and  nursing. 
Claimant,  assisted  by  a  nurse,  cared  for  the  decedent,  practically 
giving  up,  for  the  time  being  her  practice  and  devoting  sub* 
stantially  her  entire  time  to  the  decedent.  The  fact  of  the  ren- 
dition of  the  services,  their  arduous  character  and  necessity,  as 
well  as  their  fair  and  reasonable  value,  are  not  the  subject  of 
serious  controversy;  but  it  is  contended,  on  behalf  of  the  con- 
testant, that,  in  consequence  of  the  relationship  existing  between 
the  decedent  and  the  claimant,  the  presumption  prevails  that 
such  services  were  rendered  gratuitously  and  for  that  reason 
daimant  is  not  entitled  to  recover. 

The  principle  which  precludes  a  recovery  for  services  ren- 
dered and  benefits  conferred  between  members  of  the  same  f am* 
ily  has  no  application  to  the  facts  in  this  case.  Decedent  pos- 
sessed sufficient  means  to  care  for  herself  and  to  pay  any  rea- 
sonable expense  incurred  for  that  purpose.  Claimant  did  not 
reside  with  the  decedent  but,  as  already  stated,  was  engaged  iik 
the  practice  of  her  profession  in  another  locality.  When  de- 
cedent became  incapacitated,  first  from  the  inquiry  and  later 
by  her  final  illness,  claimant  removed  her  to  her  own  home  in 
Salamanca,  treated  and  cared  for  her  professionally,  rendering- 
services  for  her,  not  only  laborious  in  their  character  but  of  the 
greatest  importance  and  value  to  the  decedent,  foregoing  to  a 
large  extent  her  professional  employment,  giving  her  time  and 
skill  to  the  care  of  her  mother  in  the  capacity  of  nurse  and 
physician.  No  such  condition  of  reciprocity  or  mutuality  of 
benefits  existed  in  this  case  as  is  contemplated  by  rule  invoked 
in  opposition  to  a  recovery  for  the  value  of  these  services.  The 
presumption  of  gratuitous  services  is  not  based  so  much  upon 
the  mere  incident  of  kinship  as  upon  the  fact  of  reciprocal  bene* 
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fits  and  advantages  springing  from  the  actual  and  practical  re- 
latioli  between  the  parties.  Wliile  this  case  is  destitute  of  proof 
of  any  express  agreement  for  compensation  between  the  parties, 
the  circumstances  are  entirely  sufSicient  to  bring  the  case  di- 
rectly within  the  operation  of  the  well-recognized  presumption 
that  the  rendition  of  meritorious  services  by  one  for  the  benefit 
of  another  is  sufficient  from  which  to  imply  an  agreem^it  on 
the  part  of  the  beneficiary  to  make  fair  and  reasonable  com- 
pensation. It  will  be  observed  that  the  rule  promulgated  in 
Williams  v.  Hutchinson,  3^  N.  Y.  312,  has  been  materially  modi- 
fied by  the  determination  in  Moore  v.  Moore,  3  Abb.  Gt  App. 
Dec.  303.  The  rule,  as  defined  in  the  case  last  cited  and  which 
seems  now  to  be  generally  followed,  is :  "  Ordinarily  from  the 
fact  of  the  rendition  and  acceptance  of  services,  beneficial  in 
their  nature,  the  law  will  imply  a  promise  to  pay  what  the 
services  are  reasonably  worth ;  this  presumption  may  not  he  re- 
pelled wholly  by  the  fact  thai  the  service  is  rendered  to  a  parent 
by  a  son  of  full  age  but  the  legal  presumption  of  an  obligaticm 
to  pay  is  less  strong  when  the  relation  of  parent  and  child  exists 
than  in  the  case  of  dealings  between  persons  not  bound  to  eadb. 
other.  If  to  the  relationship  be  added  other  circumstances  tend- 
ing to  show  as  a  matter  of  fact  that  the  services  were  gratr 
uitously  rendered  without  any  expectation  at  the  time  on  either 
side  that  payment  was  to  be  made,  the  law  will  not  imply  a  con- 
tract for  compensation.'' 

The  distinction  between  the  two  cases  cited  is  marked  and 
important  Under  the  rule  established  by  the  former  case,  proof 
of  the  fact  of  the  family  relationship  gave  rise  to  the  presump- 
tion of  gratuitous  services,  and  such  presumption  constituted  a 
<]efense  to  a  claim  for  services  rendered  between  persons  so  cir- 
cumstanced; and  the  burden  of  overcoming  such  presumption 
was  placed  upon  the  claimant  Accordingly,  under  the  author- 
ity of  that  case,  one  seeking  to  recover  for  services  so  rendered 
assumed  the  burden  of  proof  of  establishing,  not  only  the  fact 
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of  the  rendition  of  the  soryioes  and  the  value  of  the  same  but, 
in  addition  thereto,  that  they  were  performed  under  an  express 
agreement  for  compensation,  or  under  such  circumstances,  as 
were  sufficient  to  show  that  it  was  the  understanding  on  the  part 
of  both  parties  that  compensation  was  to  be  made. 

Under  the  rule  established  by  Moore  v.  Moore,  the  proof  of 
such  family  relationship  does  not  of  itself  constitute  a  complete 
defense;  but  other  facts  and  circumstances  must  be  established 
by  the  contestant,  showing  that  it  was  the  design  and  intention 
of  the  parties,  at  the  time  of  the  rendition  of  the  services^  that 
the  same  were  rendered  gratuitously.  Under  the  former  case, 
the  burden  rested  upon  the  claimant  of  overcoming  the  pre- 
sumption arising  from  family  relationship.  Under  the  later 
decision,  the  burden  of  proof  cast  upon  the  contestant  of  es- 
tablishing other  facts  and  circumstances,  in  addition  to  that  of 
the  family  relation,  sufficient  to  overcome  the  general  presump- 
tion that,  from  the  fact  of  the  rendition  of  meritorious  service 
by  one  and  their  acceptance  by  another,  an  agreement  for  com- 
pensation will  be  implied. 

The  facts  in  this  case,  under  the  rule  in  Moore  v.  Moore,  do 
not  constitute  a  defense  to  the  daim  of  the  daimant.  These 
facts  are  similar  in  many  important  particulars  to  those  in  Mat- 
ter of  Delaney,  2  Qibbons  Sur.  Rep.  470,  dedded  by  this  court 
and  where  a  recovery  was  permitted. 

AH  of  the  daimant's  demand  not  heretofore  paid  by  the  ad* 
ministrator,  aaide  from  the  one  item  of  fifty-six  dollars  for  cloth- 
ing, is  allowed  and  to  be  paid  by  the  administrator  from  the 
funds  of  the  estate  remaining  in  his  hands  for  distribution. 

A  decree  will  be  entered  in  accordance  with  the  foregoing  find- 
ings of  fact  and  conclusions  of  law. 
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In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of  the 
Ejjtos  Oouwtt  Tkust  Compaitt,  as  Executor  of  and  Under 
the  Last  Will  and  Testament  of  John  Dotues,  Deceased. 

{Burrogat^a  Court,  Kings  Cfouniy,  September,  1910.) 
Wills  —  IirnniFBETATioif  akd  cokstcotion  —  Disposal  of  ths  nnxBa 

ESTATE — ^EfFBOT  OF  DEATH,  UNCEBTAmTT  OB  XNTALEDITT  (»  nrCAPAOITr 
OF  LBOATEBS  OSt  DEVISEES — ^EFFECT  OF  DEATH  OF  BEREnCIAET  IN  UlE  OV 
TBSTATOE — OF  LEGATEE  OF  8HABB  IN  BB8IDUE. 

Where  a  teetator,  in  dispoBing  of  hie  reBiduary  estate,  gave  two- 
thirds  thereof  to  A.  and  the  other  one-third  thereof  to  B.,  and  B.  died 
before  the  testator,  the  letter's  share  does  not  pass  to  A.  nnder  the 
wiU  but  remains  undisposed  of  by  testamentary  disposition. 

Motion  to  open  and  modify  a  decree, 

Gillespie  &  C  Connor,  for  Sarah  Tyndall,  petitioner ;  JameB 
S.  McDonoughy  for  Annie  Dunn,  of  next  of  kin,  respondent; 
Edward  R.  (VMallej,  Attomey-^neral,  for  State  Treasurer, 
respondent;  George  v.  Brower,  for  the  Kings  Oounly  Trust 
Company ;  J.  Harry  Snook,  special  guardian. 

Kbtckam,  S. — This  is  a  motion  to  open  and  modify  a  decree 
upon  accounting,  made  on  September  26, 1907,  upon  the  ground 
that  a  portion  of  the  estate  was  disposed  of  upon  an  erroneous 
construction  of  the  decedent's  will. 

If  there  was  any  mistake  in  the  respect  alleged,  it  was  a  ju* 
dicial  mistake,  to  be  redressed  only  by  appeal.  But  whether  the 
motion  be  dismissed  or  entertained,  the  result  must  be  the  same. 

The  will  contained  a  residuary  gift  as  follows : 

^Two-thirds  thereof  unto  Mistress  S.  Tyndall  ♦  ♦  ♦ 
The  other  one-third  thereof  unto  Ellen  McGuirk." 

The  Ellen  McGuirk  named  in  the  will  died  before  the  death 
of  the  testator.    The  decree  proceeded  upon  the  theory  that  as 
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to  the  one-third  which  would  have  gone  to  Ellen  McGuirk,  if 
flhe  had  survived  the  testator,  there  was  intestacy. 

It  is  now  argued  that,  upon  the  failure  of  the  gift  of  the  one- 
third,  the  surviving  residuary  legatee,  under  a  gift  to  her  of 
two-thirds  of  the  residue,  became  entitled  to  the  whole  residue ; 
and  it  is  sought  tio  amend  the  decree  accordingly. 

It  is  said  to  be  ^^  clear  upon  the  authorities  that  a  part  of  the 
residue,  of  which  the  disposition  falls,  will  not  accrue  in  aug- 
mentation of  the  remaining  parts  as  a  residue  of  a  residue  but, 
instead  of  resuming  the  nature  of  residue,  devolves  as  undis- 
posed of."    Boodi  V.  Baptist  Church,  126  K  T.  216,  245. 

This  expression  of  the  law  has  been  repeated  and  maintained 
since  it  was  first  used  by  the  master  of  the  rolls,  in  Scrymasher 
V.  Northcote,  1  Swanst  670;  Herzog  v.  Title  Guarantee  & 
Trust  Co.,  177  K  T.  86,  &6. 

Under  the  rule  thus  defined  the  decree  was  right  and  the 
motion  is  denied. 

Motion  denied. 


In  the  Matter  of  the  Application  for  the  Bevocation  of  Letters 
of  Administration  de  bonis  nan  Granted  on  the  Estate  of 
'Paxtl  J.  Bbiasoo,  Deceased. 

{Surrogate's  Court,  Suffolk  County,  October,  1910.) 

BzaOUTOBS    AlTD   ADHINISTSATOBS — ^AFPOZimCEirT   AKD    QUAZJIIOATIONS    OF 
FKBSOITAL   REPBESENTATTVES,    BBSJOITATIONS    AlH)   BSM0YAL8 — ^RlOHT   TO 

ADiamsnai— In  generaI/— Pbiobittes  or  bight — Ds  bonis  non. 

Where  a  decedent  whoee  estate  is  lese  than  $3,000  is  surviTed  by  a 
widow,  his  estate  passes  to  his  widow  in  its  entirety;  and,  where 
letters  of  administration  were  issued  to  the  widow  and  she  died  be- 
fore riie  had  completed  her  administration  of  her  husband's  estate^ 
her  brother  and  nest  of  kin  to  whom  administration  of  her  estate  has 
been  granted  is  entitled  to  letters  of  administration  de  honie  non  under 
section  2660  of  the  Code  of  Civil  Procedure  in  preference*  to  the  hus- 
band's sister  who  was  not  entitled  to  share  in*  his  estate. 
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Application  bj  Carrie  Casazza,  aa  alleged  sister,  for  the 
vocation  of  letters  of  administration  de  'bonis  non  on  the  estate 
of  Paul  J,  Briasco,  deceased,  to  Thomas  B.  MeEee. 

Louis  Julien,  for  petitioner ;  Isaac  R.  Swezej,  Jr.^  for  admin- 
istrator de  honia  non. 

'NiosoLLy  S. — Paul  J.  Briasco  died  August  29,  1909 ;  and, 
on  September  10,  1909,  letters  of  administration  on  his  estate 
were  issued  to  Ida  F.  Briasco,  his  aUeged  widow.  Ida  F. 
Briasco  died  September  16,  1909 ;  and  on  September  28,  1909, 
letters  of  administration  on  her  estate  were  issued  to  Thomas  Bw 
McKee,  her  brother  and  sole  next  of  kin.  On  Otitober  8,  1909, 
letters  of  administration  de  bonis  non  on  the  estate  of  Paul  J. 
Briasco  were  issued  to  said  Thomas  B.  McKee  as  the  only  per- 
son interested  in  the  estate.  Carrie  Casazza,  alleging  herself 
to  be  a  sister  of  the  decedent,  now  applies  for  the  revocation  of 
said  letters  of  administration  de  bonis  non  and  for  the  grant  of 
letters  to  her,  upon  the  ground  that,  as  a  sister,  she  is  priorly 
entitled  to  said  McKee,  who  is  a  stranger. 

The  application  is  denied.  I  find  that  Carrie  Casazza  is  a 
sister  of  Paul  J.  Briasco  and  as  such  becomes  heir  to  his  real 
estate.  It  does  not  follow,  however,  that  she  is  entitled  to  letr 
ters  of  administration.  Such  letters  are  to  be  granted  to  rela- 
tives, but  only  to  such  relatives  as  are  entitled  to  succeed  to  the 
personal  property.  Code  Civ.  Pro.,  §  2660.  In  most  cases  heirs 
and  next  of  kin  are  the  same  persons  but  not  always.  In  this 
case,  the  widow  having  survived  the  deceased  and  the  estate  be- 
ing less  than  $3,000,  it  passed  to  the  widow  in  its  entirety.  De- 
cedent Estate  Law,  §  98,  subd.  3.  Consequently  the  sister  has 
no  share  therein ;  and,  so  far  as  the  grant  of  letters  of  adminis- 
tration is  concerned,  she  is  in  the  same  class  as  the  present  ad- 
Ininistrator  de  bonis  non,  that  is  to  say,  both  are  strangers. 
The  present  administrator  de  bonis  non  is,  however,  the  sole  ad- 
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lainistrator  of  the  estate  of  the  widow,  and  as  such  is  entitled 
to  the  share  in  this  estate  which  became  vested  in  the  widow,  and 
to  that  extent  has  a  greater  interest  than  the  sister;  and,  being 
now  nnder  a  good  and  sufficient  bond,  there  appears  to  be  no 
reason  why  the  present  letters  should  be  revoked.  The  fact  that 
he  is  a  non-resident  of  the  State  of  New  York  and  that  the  sister 
resides  in  the  State  is  of  no  consequence  in  this  proceeding,  for 
the  reason  that  he  is  in  turn  the  sole  next  of  kin  of  the  deceased 
widow  and  thus  entitled  to  take  as  sole  beneficiary  in  the  estate 
of  Paul  J.  Briasca. 

The  claim  was  made  that  Ida  F.  Briasco  was  not  the  lawful 
wife  of  Paul  J.  Briasco  and  consequently  not  entitled  to  the 
letters  of  administration  which  were  first  issued  on  his  estate. 
Ko  evidence  was  offered,  however,  to  support  this  claim  and 
there  is  a  presumption  in  law  that  all  letters  are  regularly 
issued. 

So  far  as  the  present  proceeding  is  concerned,  therefore,  this 
presumption  as  to  the  regularity  of  letters  of  administration  is- 
sued to  Ida  F.  Briesco  obtains.  The  petitioner  may  have  further 
opportunity,  however,  to  litigate  this  question  upon  the  account- 
.  ing  when,  if  she  sees  fit  to  raise  the  issue,  it  will  be  then  deter- 
mined, as  the  decree  in  that  proceeding  must  fix  the  person  to 
whom  the  distribution  must  be  made. 

Application  denied  and  injunction  dissolved,  with  costs  to 
die  respondent  payable  out  of  the  estate. 

Decreed  accordingly. 
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In  the  Matter  of  the  Estate  of  Aetna  Mason,  Deceased. 

{8urroga4^a  Cowrt,  Monroe  County,  October,  1910.) 

Taxes — ^Inhebitaitcb  Ain>  tbansfeb  taxes — ^Pbopebtt  and  urmBST  sub- 
ject TO  TAX — ^VaLUE  of  ESTATE. 

Under  the  pravisioiiB  of  the  Transfer  Tax  Law  as  amended  by  ehi^ 
ter  706  of  the  LawB  of  1910,  the  tax  upon  a  legacy  of  over  fisOO  be- 
queathed to  an  adult  ehild  of  a  testator  is  one  per  cent  upon  the  en- 
tire legacy  and  not  upon  the  amount  by  which  it  exceeds  the  turn 
of  $600. 

Proceedings  to  fix  amoimt  of  transfer  tax. 

William  T.  Pluinb^  for  State  Comptroller;  Charles  B.  Bech- 
told,  for  legatees. 

BaowN^  S. — ^This  is  an  application  to  the  surrogate  to  fix  the 
tax  in  the  matter  of  the  above  estate  upon  the  deposition  filed 
herein  by  Mary  deTamble  and  Catharine  Mason^  exeoutrices  of 
the  last  will  and  testament  of  the  deceased. 

I  find  the  deceased  died  on  the  6th  day  of  Augosty  IdlO,  a 
resident  of  the  county  of  Monroe,  leaving  five  daughteis  and 
two  sons;  that  they  are  all  legatees  under  her  will,  and  the  five 
daughters  are  also  devisees.  The  value  of  their  shares  in  the 
'estate  is,  respectively,  as  follows :  Mary  deTamble,  daughter, 
$700;  Catharine  Mason,  daughter,  $447.09;  Joseph  Mason,  son, 
$550;  Elizabeth  Mason,  daughter,  $447.09;  Gertrude  Mason, 
daughter,  $447.09;  Margaret  Mason,  daughter,  $447.09;  Leo 
Mason,  son,  $550.  It  also  apears  that  said  sons  and  daughters 
are  each  over  the  age  of  twenty-one  years. 

It  is  conceded  that  the  respective  shares  passing  to  Catharine,, 
Elizabeth,  Gertrude  and  Margaret,  whose  respective  shares  are 
fixed  at  $447.09',  are  not  taxable  under  the  present  Transfer 
Tax  Act,  the  amount  coming  to  each  of  said  adult  children  of 
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the  deceased  being  of  the  value  of  not  more  than  $500.  The 
contention,  however,  before  the  surrogate  is  as  to  whether  the 
remaining  shares  are  taxable  at  the  full  valuation  or  only  upon 
the  difference  between  ^00  and  their  valuation. 

There  woiQd  be  no  force  to  this  proposition  under  the  Trans- 
fer Tax  Law  existing  prior  to  the  amendment  made  by  the 
Legislature  at  the  extraordinary  session  thereof  in  June,  1910, 
which  went  into  effect  on  the  11th  day  of  July,  1910.  The 
amended  act,  as  far  as  is  necessary  for  us  to  refer  to  it,  reads 
as  follows : 

"  §  220.  Taxable  Transfers.  A  tax  shall  be  and  is  hereby 
imposed  upon  the  transfer  of  any  property,  real  or  personal,  of 
the  value  of  more  than  one  hundred  dollars  or  of  any  interest 
therein  or  income  therefrom,  in  trust  or  otherwise,  to  persons  or 
corporations  not  exempt  by  law  from  taxation  on  real  or  per- 
gonal property,  in  the  following  cases : 

"  1.  When  the  transfer  is  by  will  or  by  the  intestate  laws  of 
this  state  from  any  person  dying  seized  or  possessed  of  the  prop- 
erty while  a  resident  of  the  Stata     ♦    ♦     ♦ 

"  7.  The  tax  imposed  hereby  shall  be  at  the  rate  of  five  per 
centum  upon  the  clear  market  value  of  such  property,  except  as 
otherwise  prescribed  in  the  next  section." 

^  §  221.  Exceptions  and  limitations.  When  property,  real 
or  personal,  or  any  beneficial  interest  therein,  of  the  value  of 
not  more  than  five  hundred  dollars,  passes  by  any  such  transfer 
to  or  for  the  use  of  any  father,  mother,  husband,  wife,  child, 
brother,  sister,  wife  or  widow  of  a  son  or  the  husband  of  a 
daughter,  or  any  child  or  children  adopted  as  such  in  conform- 
ity with  the  laws  of  this  state,  of  the  decedent,  grantor,  donor  or 
vendor,  or  to  any  child  to  whom  any  such  decedent,  grantor, 
donor  or  vendor  for  not  less  than  ten  years  prior  to  such  transfer 
utood  in  the  mutually  a(^owledged  relation  of  a  parent,  pro- 
vided, however,  such  relationship  began  at  or  before  the  child's 
fifteenth  birthday  and  was  continuous  for  said  ten  years  there- 

38 
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after,  and  provided  also  that,  except  in  the  case  of  a  stepchild,, 
the  parents  of  such  child  shall  have  been  deceased  when  such  re- 
lationship commenced,  or  to  any  lineal  descendant  of  such  de- 
cedent, grantor,  donor,  or  vendor  bom  in  lawful  wedlock,  suck 
transfer  of  property  shall  not  be  taxable  under  this  article;  if 
*  '"^  *  of  more  than  five  hundred  dollars,  it  shall  be  taxable 
under  this  article  at  the  rate  of  one  percentum  upon  the  clear 
market  value  of  such  property  except  as  herein  provided.  No 
such  tax  shall  be  assessed  upon  property,  real  or  personal,  or  any 
beneficial  interest  therein  so  transferred  to  a  father,  mother, 
widow  or  minor  child  of  the  decedent,  grantor,  donor  or  vendor, 
if  the  amount  so  transferred  to  such  father,  mother,  widow  or 
minor  child  is  the  sum  of  five  thousand  dollars  or  less ;  but  if 
the  amount  so  transferred  to  a  father,  mother,  widow  or  a  minor 
child  is  over  five  thousand  dollars  the  excess  shall  be  taxable  at 
the  rate  of  one  per  centum  upon  the  clear  market  value  of  such 
property  as  hereinbefore  provided.  The  rates  of  taxation  here- 
inbefore prescribed  in  this  and  the  preceding  section  are  hereby 
designated  as  *  primary  rates.'  Whenever  any  property,  real 
or  personal,  or  any  beneficial  interest  therein  which  passes  by 
any  such  transfer  to  or  for  the  use  of  any  person  or  corporation, 
shall  exceed  the  amount  of  twenty-five  thousand  dollars  over 
and  above  the  exemptions  hereinbefore  provided  the  rate  of  tax- 
ation shall  be  as  follows : 

^^  Upon  all  amounts  in  excess  of  the  said  twenly-five  thousand 
dollars  and  up  to  and  including  the  sum  of  one  hundred  thou- 
sand dollars,  twice  the  primary  rates.     ♦    ♦     *  " 

"NoWy  it  is  very  clear  that  the  Legislature  intended  that  s 
father,  mother,  widow  or  minor  child  should  not  be  taxed  unless 
the  amount  coming  to  them  was  in  excess  of  $5,000,  and  then 
only  placed  the  tax  on  the  excess  of  $5,000  at  the  rate  of  one 
per  cent,  for  the  primary  rate.  This  is  a  clear  exposition  of 
what  the  Legislature  meant  But  in  the  cases  of  transfers  to 
husband,  adult  child,  brother  and  sister,  etc.,  above  recited. 
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"where  the  value  of  such  property  so  transferred  is  of  the  value 
of  more  than  $500,  it  is  made  taxable  at  one  per  cent. ;  and,  in 
the  case  of  other  people  than  those  recited  in  the  two  above 
classifications^  where  the  property  is  of  the  value  of  more  than 
$100,  it  is  taxable  at  the  rate  of  five  per  cent  Now,  this  lan- 
guage is  substantially  in  the  same  form  as  the  language  of  the 
old  act.  The  present  act  reads  in  the  case  of  adult  children  and 
those  in  that  class,  "  of  the  value  of  more  than  five  hundred  dol- 
lars.'^  In  the  previous  act  it  read,  ^^  of  the  value  of  less  than 
ten  thouBand  dollars/'  including  those  included  in  the  present 
exempt  $5,000  class.  The  present  act  relative  to  the  five  per 
cent,  class  reads,  ^'  of  the  value  of  more  than  one  hundred  dol- 
lars." The  previous  act  read,  "  of  the  value  of  five  hundred 
dollars  or  over." 

The  courts  have  held  under  the  old  act  that,  where  the  amount 
of  the  estate  passing  to  children  and  those  of  the  one  per  cent, 
class  is  $10,000  or  over,  the  tax  is  on  the  whole  amount  of  the 
estate  so  passing,  and  not  on  the  overplus  beyond  $9,9&9 ;  and 
that,  where  an  estate  to  collaterals  of  over  $500  passes  to  collat- 
erals in  the  five  per  cent,  class,  the  tax  is  on  the  whole  amount 
so  passing,  instead  of  on  the  excess  beyond  said  $500. 

The  Legislature  is  presumed  to  know  what  interpretation  the 
courts  have  placed  upon  its  acts;  and,  when  the  Legislature 
amended  said  act  using  similar  language,  it  is  to  be  presumed 
that  they  intended  to  adopt  the  ruling  of  the  courts  as  to  the 
meaning  of  such  language;  and  particularly  is  that  so  where,  in 
another  part  of  the  act,  the  Legislature  says,  with  extreme  pre- 
cision, that  it  intends  to  make  a  different  rule  relative  to  a 
father,  mother,  widow  or  minor  child. 

Our  attention  is  called  to  the  words  of  the  act  where  it  says : 
*'  Whenever  any  property,  real  or  personal,  or  any  beneficial  in- 
terest therein,  which  passes  by  any  such  transfer  to  or  for  the 
use  of  any  person  or  corporation  shall  exceed  the  amount  of 
twenty-five  thousand  dollars  over  and  above  the  exemptions 
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herembef  ore  provided,  the  rate  of  taxation  shall  be  as  f  oUows, 
♦  ♦  ♦  "  that  the  word  "  exemptions/'  being  in  the  plural^ 
ahowB  the  intent  of  the  Legislature  to  include  more  than  is  in- 
tended under  the  ^'  amount  so  transferred  to  such  father,  mother^ 
widow  or  minor  child." 

I  cannot  regard  that  argument  as  having  any  force  upon  the 
construction  of  the  words  of  the  act  submitted.  The  plural  of 
the  word  is  properly  used,  as  referring  to  exemptions  granted, 
not  only  imder  the  $5,000  exemption,  which  includes  the  plural 
of  the  parties  entitled  to  such  exemption,  to  wit,  father,  mother, 
widow  or  minor  child,  but  also  as  referring  to  the  ex^nptions 
of  $500  or  under  given  to  adult  children  in  cases  where  the 
amount  coming  to  such  adult  children  is  limited  to  that  amount, 
and  also  as  referring  to  the  hundred  dollars  exemptions  given 
to  strangers  to  the  blood  and  collaterals  in  the  five  per  cent, 
class,  where  the  amount  coming  to  them  is  within  the  limitation 
of  $100.  And,  even  if  the  word  "  exemptions  "  were  used  with- 
out resorting  to  the  above  argument,  it  would  be  hardly  reason- 
able to  assume  that  the  mistaken  use  of  the  plural  for  the  singu- 
lar would  justify  this  court  in  changing  the  interpretation 
placed  upon  similar  words  in  the  previous  act,  amended  by  the 
act  now  before  us,  where,  as  we  have  said  before,  such  precision 
is  used  in  making  the  change  relative  to  father,  mother,  widow 
or  minor  child. 

I  am  of  the  opinion  that  the  transfer  of  property  under  the 
Transfer  Tax  Act  (as  amended  in  June,  1910,  and  going  into 
effect  on  the  11th  day  of  July,  IMO),  of  the  value  of  not  more 
than  $500,  to  an  individual  or  corporate  legatee,  devisee,  heir 
at  law  or  next  of  kin,  under  those  provisions,  is  not  taxable,  but 
is  a  limited  exemption  up  to  that  amount  to  each  such  legatee, 
devisee,  heir  at  law  or  next  of  kin ;  but  that,  when  the  amount 
of  property  so  passing  to  any  one  of  such  class  is  over  $500,  thes^ 
the  whole  amount  (not  the  excess  over  $500  only)  is  taxable  at 
the  rate  of  one  per  cent,  primary  rate ;  and^  where  the  transfer 
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of  properly  of  not  more  than  $100  passes  to  collaterals  and 
strangers  to  the  blood  in  the  five  per  cent,  primary  class^  that 
the  same  is  not  taxable,  but  is  a  limited  exemption  to  that 
amount  thereof  is  of  the  value  of  more  than  $100,  then  the  whole 
amount  thereof  (not  the  excess  over  $100  only),  so  passing  to 
each  collateral  or  stranger  to  the  blood  in  the  five  per  cent,  prim- 
ary class,  is  taxable  at  the  five  per  cent,  primary  rate. 

This  is  in  conformity  with  Matter  of  the  Estate  of  Sherwell, 
125  N.  T.  376 ;  opinion  written  by  Judge  Gray,  in  which  all  con- 
curred. Matter  of  Corbett,  171 IST.  T.  516 ;  Matter  of  Hoffman, 
143  id.  327. 

Accordingly,  I  hold  that  the  property  passing  to  Mary 
deTamble,  Joseph  Mason  and  Leo  Mason,  children  of  the  de^ 
cedent,  of  full  age,  from  the  estate  of  their  deceased  mother 
nmder  her  will  in  excess  of  $500  each,  is  taxable  at  the  full  valua- 
tion thereof  at  the  rate  of  one  per  cent  The  other  children  be- 
ing adults,  and  the  amount  received  by  them  being  not  more 
than  $500  in  value,  the  property  passing  to  them  is  not  taxable. 
The  legacy  of  $100  left  to  the  executors  in  trust  for  the  pay- 
ment of  masses  is  not  taxable. 

Let  an  order  be  entered  accordingly  to  the  terms  of  this  de- 
cision, without  costs  to  either  party  as  against  the  other. 

Decreed  accordingly.  •  > 


La  the  Matter  of  the  Estate  of  Frank  Sctttella,  Deceased. 

{Surrogate's  Court,  Oattarauffu$  County,  yovemher,  1910.) 

C6H8ULS— APPKABAI7CB  IN  LITIGATION  AFFBOTlTfQ  FOBEION  INTEBE8T8 — SUB- 
JECTS or  Italy. 

SZXCUTOBS  AND  ADMINISlltATOBS — ^APPOINTMENTS  AND  QUALI110ATI0N8  09 
PEBBONAL  BEPBE8ENTATIVES,  BE8I0NATION8  AND  BEICOTALS — ^HlOHT  TO 
ADIONISTEB — ESTATES   OP  ALIENS — ^ITALIAN   SUBJECTS. 

Under  the  treaties  with  the  Kingdom  of  Italy  its  consular  offioen 
«uJo7  the  rightSi  prerogatiyea,  immunities  and  privileges  accorded  to 
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the  "most  favored  nation "  in  respect  to  the  administration  of  the 
estates  of  Italian  subjects  who  may  die  in  the  United  States  and  who 
have  no  known  heirs  or  testamentary  executors  designated  by  them. 

In  respect  to  such  matters  it  is  commonly  understood  that^  under 
the  provisions  of  the  treaty  between  the  United  Statee  and  tha 
Argentine  Bepublic,  the  last  named  republic  for  such  purpose  should 
be  regarded  as  the  most  favored  nation. 

Article  IX  of  the  treaty  between  the  United  States  and  the  Argen- 
tine Republic,  which  provides  that  if  any  citizen  of  either  party  shall 
die  without  will  or  testament  in  any  territory  of  the  other  the  consul 
general  or  consul  of  the  nation  to  which  the  deceased  belongs,  or  his 
representative  in  his  absence,  shall  have  the  right  "to  intervene  in 
the  possession,  administration  and  judicial  liquidation  of  the  estate 
of  the  deceased,  conformably  with  the  laws  of  the  country,  lor  the 
benefit  of  the  creditors  and  l^al  heirs/'  is  to  be  construed  as  entitling 
the  proper  consular  officer  to  notice  of  all  judicial  proceedings  relat- 
ing to  the  effects  of  the  deceased,  and  the  further  right  to  intervene 
or  become  a  party  to  such  proceedings  as  the  representative  of  foreign 
creditors,  heirs  and  next  of  kin,  but  not  as  affording  such  consular 
officer  the  absolute  and  exclusive  right  to  letters  of  administration 
without  bond  or  security. 

Reversed  145  App.  Div.  156. 

Application  for  letters  of  administratioii  upon  the  estate  of 
an  intestate. 

Nevins  &  Black,  for  petitioner ;  Lanza  &  Mioeli,  for  Italian. 
Consul. 

Davie,  S. — Scutella  died  at  Clean,  Cattaraugus  county,  July 
15, 1910.  At  the  time  of  his  death  he  was  a  suhject  of  the  King- 
dom of  Italy,  wher«  he  left  him  surviving  next  of  kin,  hut  hav- 
ing no  heir  at  law  or  next  of  kin  in  the  United  States.  A  peti- 
tion for  administration  upon  his  estate  is  filed  hy  a  resident 
creditor  of  the  decedent  which  alleges  that  decedent  died  in- 
testate ;  that  he  owned  no  real  estate  and  that  his  personal  effects 
exceed  the  sum  of  fifty  dollars,  and  that  no  right  of  action  exists, 
granted  by  special  provision  of  law,  ^^  except  against  the  Penn- 
sylvania Railroad  Company  for  negligently  killing  the  dece- 


MATTER  OF  SCUTELLA,  599 

demt"  The  evident  necessity  for  administration  was  to  pro- 
cure the  requisite  authority  for  prosecuting  such  clainu  A  cita- 
tion was  didy  issued^  directed  to  and  properly  served  upon  the 
Italian  Consul,  who  appeared  in  this  proceeding,  objects  to  the 
appointment  of  the  petitioner  and  asks  that  administration  be 
granted  to  him  without  filing  any  bond,  basing  his  right  to  ad- 
ministration upon  the  provisions  of  the  treaty  between  the 
United  States  and  Italy,  which  is  more  particularly  hereinafter 
referred  to.  Hence  the  determination  of  this  controversy  in- 
volves the  necessity  of  carefully  considering  the  phraseology  of 
the  treaty  and  the  evident  purposes  sought  to  be  subserved 
thereby.  The  portions  of  the  treaty  bearing  upon  this  proposi- 
tion are  articles  IX,  XVI  and  XVII. 

Article  IX  is  as  foUowa:  "  Consuls  General,  Consuls,  Vice 
Consuls  and  Consular  Agents  may  have  recourse  to  the  author- 
ities of  the  respective  countries  within  their  district,  whether 
federal  or  local,  judicial  or  executive,  for  the  purpose  of  com- 
plaining of  any  infraction  of  the  treaties  or  conventions  exist- 
ing between  the  United  States  and  Italy,  as  also  in  order  to  de- 
fend the  rights  and  interests  of  their  countrymen.  If  the  com- 
plaint should  not  be  satisfactorily  redressed  the  consular  officers 
aforesaid,  in  the  absence  of  a  diplomatic  agent  of  their  country, 
may  apply  directly  to  the  government  of  the  country  where  they 
reside." 

Article  XVI  is  as  follows :  "  In  case  of  the  death  of  a  citizen 
of  the  United  States  in  Italy,  or  an  Italian  citizen  in  the  United 
States,  who  has  no  known  heir,  or  testamentary  executor  desig- 
nated by  him,  the  competent  local  authorities  shall  give  notice  of 
the  fact  to  the  Consuls  or  Consular  Agents  of  the  nation  to  which 
the  decedent  belonged  to  the  end  that  information  may  be  at 
once  transmitted  to  the  parties  interested." 

Article  XVTI  is  as  follows :  "  The  respective  Consuls  Gene- 
ral, Consuls,  Vice  Consuls  and  Consular  Agents  as  likewise  the 
Consular  Chancellors,  Secretaries,  Clerks,  or  Attaches,  shall  en- 
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joy  in  both  countries  all  the  rights^  prerogatives,  iTnmnTiities  and 
privileges  vrhich  are  or  may  hereafter  be  granted  to  the  officers 
of  the  same  grade,  of  the  most  favored  nation." 

It  is  conmionly  understood  that,  nnder  the  provisions  of  ^ib» 
treaty  between  the  United  States  and  the  Argentine  E^ublic^ 
the  last  named  Bepublic^  for  the  purposes  under  considered,  ia 
regarded  as  the  '^  most  favored  nation." 

Article  IX  of  that  treaty  is  as  follows :  '^  If  any  citizen  of 
either  of  the  two  contracting  parties  shall  die  without  will  or 
testament,  in  any  of  the  territories  of  the  other,  the  Consul 
General  or  Consul  of  the  nation  to  which  the  deceased  belonged^ 
or  the  representatives  of  such  Consul  General  or  Consul  in  his 
absence,  shall  have  the  right  to  intervene  in  the  possession,  ad- 
ministration and  judicial  liquidation  of  the  estate  of  the  de- 
ceased, conformably  with  the  laws  of  the  country,  for  the  benefit 
of  the  creditors  and  l^al  heirs." 

Accordingly,  this  controversy  must  be  determined  in  the  same 
manner  as  if  article  IX  of  the  Argentine  trealy  had  been  incor- 
porated in  and  constituted  a  part  of  the  treaty  between  the 
United  States  and  Italy.  What  then  is  the  actual  meaning  and 
legal  effect  and  interpretation  of  article  IX  above  quoted? 
When  such  meaning  is  ascertained  it  becomes  a  part  of  the  su- 
preme law  of  the  land. 

Article  II  of  the  Constitution  of  the  United  States  provides 
that  the  President  shall  have  the  power,  by  and  with  the  advice 
of  the  Senate,  to  make  treaties,  provided  two-thirds  of  the  sen- 
ators present  concur.  Article  VI  of  the  Constitution  declares 
the  legal  status  and  effect  of  treaties  when  so  consummated  in 
the  following  terms:  "  This  constitution  and  the  laws  of  the 
United  States  which  shall  be  made  in  pursuance  thereof,  and 
all  treaties  made,  or  which  shall  be  made,  under  the  authority 
of  the  United  States,  shall  be  the  supreme  law  of  the  land,  and 
the  judges  in  every  state  shall  be  bound  thereby,  anything  in  the 
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eonstitutioii  or  laws  of  any  state  to  the  oontrary  notwitibstand* 
ing." 

There  can  be  no  controverBj  or  misunderstanding  in  relation 
to  the  actual  status  of  treaty  law  nor  in  regard  to  the  general 
rules  applicable  to  the  construction  of  the  same.  ^^  In  constru- 
ing the  language  of  treaties  the  courts  will  adopt  the  same  gen- 
eral rules  which  are  applicable  in  the  construction  of  statute, 
contract  and  written  intrument  generally  in  order  to  carry  out 
the  purpose  and  intention  of  the  makers."  28  Am.  &  Eng.  Ency* 
of  Law,  488. 

''As  treaties  are  solemn  engagements  entered  into  between 
independent  nations  for  the  common  advancement  of  their  in- 
terests and  the  interests  of  civilization  and  as  their  main  object  is 
not  only  to  avoid  war  and  secure  lasting  peace,  but  to  promote  a 
friendly  feeling  between  the  people  of  the  two  countries,  they 
should  be  interpreted  in  the  broad  and  liberal  spirit  which  is  cal- 
culated to  make  for  the  existence  of  a  perpetual  amity  so  far  as 
can  be  done  by  one  without  the  sacrifice  of  individual  rights  or 
the  principles  of  personal  liberty  which  lie  at  the  foundation  of 
jurisprudence."  28  Am.  &  Eng.  Ency.  of  Law,  490.  Treaties 
are  to  be  liberally  construed.    Shanks  v.  Dupont,  3  Pet.  242. 

When  treaty  provisions  conflict  with  the  laws  or  Constitution 
of  any  State,  the  former  must  prevail.  Matter  of  Parrott,  1 
Fed.  Eap.  481 ;  Hausenstein  v.  Layman,  100  U.  S.  483 ;  United 
States  V.  Forty-three  Gallons  of  Whiskey,  93  id.  188, 197 ;  Head 
Money  Cases,  112  id.  680,  598 ;  Tellefsan  v.  Fee,  168  Mass.  188. 

These  authorities  do  not  indicate  that  any  different  rules  of 
construction  prevail  when  considering  international  treaties 
than  in  considering  and  construing  contracts  and  legislative  en- 
actments. They  are  to  be  reasonably  construed,  not  by  ascer- 
ttaining  the  technical  meaning  of  any  segregated  word,  phrase  or 
sentence,  but  from  the  entire  provision  and  the  evident  pur^ 
poses  sought  to  be  subserved  thereby.  What,  then,  is  the  effect 
to  be  given  to  the  phraseology  of  the  Argentine  treaty :  '^  The 


602  SUEEOGATE'S  COXJET  EEPOETS.  "^ 

Consul  General^  etc^  shall  have  the  right  to  intervene  in  the 
possession^  administration  and  judicial  liquidation  of  the  estate 
of  the  deceased  conformably  with  the  laws  of  the  country  for  the 
benefit  of  the  creditors  and  legal  heirs  ? " 

The  best  method  of  comprehending  the  scope  of  any  legisla- 
tive enactment  or  trealy  provision  is  a  correct  imderstanding  of 
the  conditions  prompting  the  same.  What  were  the  conditions, 
existing  or  anticipated,  whidi  led  to  the  incorporation  of  the  pro- 
vision quoted  in  the  treaty  with  the  Argentine  Eepublic  i  Evi- 
dently the  knowledge  that  the  subjects  of  one  country,  while 
temporarily  sojourning  in  the  other,  might  die  there  possessed 
of  effects  which,  without  authoritative  supervision,  might  come 
into  the  possession  of  and  be  dissipated  by  irresponsible  persons 
and  thereby  lost  to  those  legally  entitled  to  the  same.  No  other 
incentive  or  purpose  can  be  suggested  for  such  treaty  provision. 
To  effectuate  such  purpose  it  became  necessary  to  designate 
some  competent  and  responsible  representative  to  protect  the 
rights  of  foreign  creditors,  heirs  and  n^;  of  kin — ^a  represen- 
tative who  should  be  entitled  to  notice  of  all  judicial  proceed- 
ings relating  to  such  effects,  and  possess  the  further  right  to  in- 
tervene, or  become  a  party  to  such  proceedings  as  the  represen- 
tative of  such  absentees.  Such  a  method  of  procedure  would  se- 
cure to  the  subject  of  the  Argentine  Eepublic  precisely  the  same 
rights  and  protection  in  this  particular  as  were  extended  to  our 
own  citizens.  What  more  could  be  expected  or  desired  f  It  cer- 
tainly was  not  the  design  or  intention  of  the  treaty-making 
powers  that  the  subjects  of  one  country  should,  through  the  in- 
fitrumentality  of  the  treaty  provisions,  derive  superior  ri^t  and 
advantages  over  the  citizens  of  the  other  nation,  but  that  they 
should  be  placed  in  the  same  or  an  equal  position  for  the  pro- 
tection and  distribution  of  the  assets  in  which  they  were  in- 
terested. Such  construction  would  give  to  all  parts  of  the  pro- 
vision quoted  its  natural  and  reasonable  effect ;  it  would  not  per- 
vert the  meaning  of  the  term  ^'  intervene  "  which  signifies  ''  to 
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come  in  "  or  "  to  come  between ''  (Webster^B  Diet.) ;  it  would 
be  strictly  in  accordance  with  the  l^gal  significance  of  the  term 
^^  intervenet,''  for  the  right  to  intervene  in  judicial  proceedings 
ifl  a  right  to  be  heard  with  others  who  may  be  similarly  situated* 
Matter  of  Logiorato,  34  Misc.  Bep.  31. 

The  phraseology  '^  conformably  with  the  laws  of  the  country  " 
is  exceedingly  significant  in  this  connection.  In  place  of  indi- 
cating a  design  to  abrogate  or  supersede  local  legislation  regard- 
ing administration^  it  shows  a  purpose  and  design  of  extending 
to  the  estate  of  the  alien  who  had  died  within  the  jurisdiction 
of  our  local  courts  the  same  protection  as  was  provided  for  the 
administration  of  the  estates  of  our  own  citizens.  Nor  do  the 
words  ^^  intervene  in  possession  "  detract  to  any  extent  from  the 
force  of  this  conclusion ;  because  it  would  be  both  necessary  and 
proper  for  the  foreign  representative  to  intervene  in  the  posses- 
sion of  such  portion  of  the  assets  as  were  determined  through 
the  instrumentality  of  administration  to  belong  to  the  absentees 
so  represented. 

If  the  construction  contended  for  by  the  Italian  Oonsul  were 
to  prevail^  disastrous  results  to  our  own  citizens  might  ensue; 
for  assuming  that  his  right  to  administer  is  absolute  and  exclus- 
ive,  that  letters  are  issued  to  him  without  bond  or  security,  and 
the  assets  all  turned  over  to  him  and  he  removes  or  sends  the 
same  outside  the  jurisdiction  of  our  courts,  what  possible  rem- 
edy or  redress  would  a  resident  creditor  have  ? 

A  question  similar  to  the  one  under  consideration  was  passed 
upon  by  the  Supreme  Court  of  the  Sttate  of  Louisiana,  in  1854^ 
in  Succession  of  Charles  Thompson,  9  La.  Ann.  96.  In  that 
case  letters  of  administration  had  been  granted,  pursuant  to  the 
laws  of  the  State  of  Louisiana,  of  the  decedend's  effects  to  the 
o£Bcial  curator.  The  petitioner  was  the  vice-consul  of  the  King- 
dom of  Norway  and  Sweden ;  and,  in  his  capacity  as  such  con- 
sul, he  claimed  the  right  to  take  succession  out  of  the  hands  of 
the  administrator  so  appointed.    He  based  such  alleged  right 
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upon  the  general  laws  of  naiions^  the  laws  of  the  United  States 
and,  especially,  upon  the  provisions  of  the  trealy  entered  into 
between  the  United  fittates  and  the  Kingdom  of  li^orwaj  and 
Sweden.  The  court  in  disposing  of  such  controversy  said: 
^^  The  rights  claimed  are  incompatible  with  the  sovereignty  of 
the  Sitate,  whose  jurisdiction  extends  over  the  property  of  for- 
eigners as  well  as  citizens  while  within  its  limits ;  the  disposi- 
tion of  the  estates  of  foreigners  has  been  made  the  subject  of 
special  legislation  and  no  treaty  or  law  of  the  United  States 
exists,  which,  as  paramount  law,  confers  any  such  right  as  is 
claimed  by  the  petitioner;  nor  are  we  aware  of  any  principle 
of  the  law  of  nations  which  would  entitle  the  petitioner  to  call 
into  question  the  authority  of  our  laws  on  that  subject/' 

In  the  English  courts,  the  same  question  was  considered  in 
AspLiiwall  V.  The  Queen's  Proctor,  2  Curt  241,  244.  In  that 
case  an  application  was  made  to  the  Prerogative  Court  of  Can- 
terbury by  an  American  Consul  for  administration  upon  the 
estate  of  an  American  who  had  died  while  temporarily  sojourn- 
ing in  England,  leaving  property  within  the  territorial  jurisr 
diction  of  the  English  courts.  The  application  was  denied  and 
substantially  the  same  conclusion  reached  as  in  the  Louisiana 
case. 

If  it  had  been  the  design,  in  formulating  the  treaty  provis- 
ions, to  give  the  Italian  Consul  or  the  other  officials  designated 
the  first  and  exclusive  right  to  administer,  it  would  have  been 
entirely  practicable  to  have  incorporated  in  the  treaty  a  con- 
cise and  unambiguous  provision  to  that  effect.  In  fact,  in  the 
treaty  between  the  United  States  and  Peru  precisely  that  was 
done.  That  treaty  provides  that  ^^  In  the  absence  of  l^al  heirs 
or  representatives  the  Consul  or  Vice  Cbnsul  of  either  party 
shall  ex  officio  be  the  executor  or  administrator  of  the  citizens 
of  their  nation  who  may  die  within  their  consular  jurisdiction.'* 

In  this  matter,  however,  the  Italian  Consul  does  not  predi- 
cate his  demand  upon  the  provisions  of  the  Peruvian  treaty,  buty 
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as  already  indicated^  upon  the  provisions  of  the  treaty  with  the 
Argentine  Bepublic,  regarding  that  nation  as  the  "  most  f av* 
ored  nation''  within  the  purview  of  the  meaning  of  that  ex- 
pression as  used  in  the  treaty  between  the  United  States  and 
Italy. 

The  conclusions  reached  in  this  matter  are  not  based  upon  the 
same  grounds  nor  prompted  by  the  same  considerations  as  those 
in  the  Louisiana  case^  viz.,  unwillingness  to  tolerate  any  in- 
fringement upon  individual  State  rights,  but  upon  the  broader 
ground  of  the  reasonable  construction  of  the  phraseology  of  the 
provisions  of  the  treaiy  under  consideration,  having  in  view  the 
purposes  for  which  such  treaty  was  made.  Nor  have  I  over- 
looked in  the  consideration  of  this  matter  the  elaborate  and 
lengthy  opinion  of' the  learned  surrogate  of  Westchester  county 
in  Matter  of  Labrasciano,  38  MiscBep.  415 ;  but  I  am  con- 
strained to  adopt  the  reasoning  in  Matter  of  Lagiorato,  M  id.  31* 

A  decree  will  accordingly  be  entered,  granting  administration 
to  the  petitioner  and  directing  the  issuing  of  limited  letters  to 
him  and  denying  the  application  of  the  Italian  Consul  for  ap- 
pointment 

Decreed  accordingly. 
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ABATEIOINT. 
See  Note  on  Abaikmert  ot  Legacies,  249. 

ACCUMULATION. 

What  ib  aocuicuiation — Qmibseon  to  pbotide  fob  APFLioAtioif  or  nr* 
ooiCE.    See  Matter  of  Marttnus.  81<^ 

APPEARANCE. 

1.  ATTTHOBITT  of  bight  to  AFPEAB — BRIGHT  OF  OON8X7L8  X7NI»B  IBBATIEa 
WITH  FOBEIGN  GOTEBNMENT8  TO  APFEAB  IN  UTIQAKIOK  AFFBOIINO 
FOBEIGN  INTEBE8T8. 

The  Italian  consul  has  the  right  to  represent  alien  minor  next  of  kin 
of  a  deceased  Italian  subject  upon  the  judicial  settlement  of  the  ao- 
counts  of  the  administrator  of  the  deceased;  and  the  appointment  of 
a  special  guardian  for  such  minors  after  the  consul  has  appeared  io 
the  proceeding  is  improvident  and  should  be  vacated.  Matter  of 
Bristow. 227 

2.  Same — Sxtbjects  of  Italy.    Matter  of  Scutilla 697 

8.  Sake. 

The  Italian  consul  is  entitled  to  letters  of  administration  upon  tho^ 
estates  6t  Italian  subjects  dying  intestate  within  his  consular  jurisdic- 
tion in  preference  to  creditors.    Matter  of  Silvetti. 39# 

4.  Sahb — Subjects  of  Austbia-Hunoabt. 

The  Austria-Hungarian  consul  is  not  entitled  to  appear  for  minors, 
subjects  of  Austria-Hungary  and  l^atees  under  a  will  duly  admitted 
to  probate  in  this  State,  in  a  proceeding  for  the  judicial  settlement  of 
the  executor's  account^  without  citation  having  been  served  upon  them. 
Matter  of  Nyahay 420 

I  ATTESTATION  CLAUSE. 

Scje  Note,  434. 

[  .    ;  (607) 
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BANKRUPTCY. 

DiBOHABOX   or  BAJXKBWT;    EFTECfT;    CANCELINO   TUWiUEST   AOAINST  BARK* 
BUPT— KbCSSSTTT — NaTUBB  and  extent  or  JXTBXSDICnOlf — AOMIirXSIBA* 

noir  or  dbckubmtb'  kstatss — SffnxBMEiffT  or  claims  on  AcoouNToro 

BT  BKPBBSKNTATITES — ClAIMB   BT  AND  AQAIN8T  ESTATE  IN  GENEBAIr^ 

EnECT  or  dischaboe  in  bankbuptot. 

Wliere,  prior  to  the  death  of  an  intestate,  he  had  heen  granted  a 
dischaige  in  bankruptcy,  the  fact  that  neither  he  nor  his  adminia-' 
trator  had  complied  with  the  provisions  of  section  126S  of  the  Gods 
of  Civil  Procedure,  whereby  a  public  record  might  be  made  of  the  faet 
that  a  judgment  which  was  a  provable  debt  in  the  bankruptcy  pro- 
ceedings had  been  released  by  the  decedent's  discharge,  does  not  en- 
title the  judgment  creditor  to  participate  in  the  distribution  of  the 
estate. 

Where^  up<m  the  judicial  settlement  of  the  accounts  of  the  admin- 
istrator, said  judgment  creditors  filed  proof  of  their  respective  clalmB 
and  asked  that  said  judgments  be  paid  from  the  estate,  the  burden  is 
upon  them  to  show  that  their  claims  were  not  released  by  the  decedent's 
discharge  in  bankruptcy. 

The  Surrogate's  Court  had  jurisdiction  and  it  was  its  du^  to  givs 
effect  to  the  discharge  in  bankruptcy.    Matter  of  Peterson 23S 

CHARITIES. 

1.  Requisites  and  valzditt  in  OENEBAir—VAiiDrrr  or  fubposbl    See  Mat- 

ter of  Peikins 620 

2.  Same — Cestaintt  as  to  beneficiabt — Cebtaintt  or  fubposb.     Sea 

Matter  of  Seymour 487 

3.  Sahe — ^What  oonbtitctes  ghaketablb  use — Cebtaintt  as  to  bene- 

nciABT — ErrsoT    or    chapteb    701,    laws    1893.      See    Matter  ^of 
Eppig. 202 

4.  STATUTOBT  BESTBlCnONS   AS  TO  GITTS — ^RbSTBICTEON   AS   TO   FBOPOBTION' 
or  DONOB'S  ESTATE — ^lNTSaU>BETATION  AND  CONSTBUGTION — ^APFUCAHION 

or  CT  FEES  DOCCTiNE.  -  See  Matter  of  Beaver 74 

COSTS. 
See  Pbooedubb  and  Review.  ; 


CURTESY. 
« 

See  Note,  265.  |  ^ 
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CY  PRES  DOCTRINE. 


See  Note,  76. 


DEATH.  I 


Absence  as  baisinq  pbesuuftion'  of  death — ^Dibaffeabangb  in  face  of 

FATAL  DANGER.    See  Matter  of  Miller 607 

See  Evidence. 

DEMONSTRATIVE  LEGACY. 
See  Note,  464. 

DESCENT  AND  DISTRIBUTION. 

PEB80NS  ENTITLED  TO   8HABE  OB  INHEBIT — COLLATEBAL  BINDBED  OF  DETOVB- 
ENT  DEGBBB8 — OOUSINS  AND  DESCENDANTS  OF  DECEASED  COUSINS. 

Where  a  decedent  left  no  nearer  kin  tluin  cousina  and  desoendants 
of  deceased  cousins,  th«  cousins  take  the  entire  estate.  Matter  of 
Schlosser 160 

ESTOPPEL. 

BQUTTABLB  ESTOPPEL  AND  ESTOPPEL  IN  PAIS — FACTS  CBEATINO  ESTOPPELS — 

AcQuiEsCENcB — CONSENTS  AND  PEBicissioNS^    See  Matter  of  Carr.     367 

EVIDENCE. 

1.  PaBOL    evidence — ^THE    GENEBAL    BULE    and    ITS    APPLICATIONS — ^ADMIS- 

SIBILITY   OF    PABOL    EVIDENCE    TO  VABT    OB    OONTBADICT    WBITTBN    ZN- 
STBUIOENTS   IN   GENEBAL — GeNEBAL  BULE — ^LeGIBILITT. 

Where  there  is  no  illegibility  about  the  word  "ten"  in  a  legacy 
of  "  ten  hundred  dollars/'  parol  evidence  is  inadmissible  to  change  the 
word  "ten"  to  "two;"  although  the  executors  who  were  present 
when  the  will  was  executed  are  prepared  to  testify  positively  that  the 
scrivener  was  told  to  make  the  l^acy  two  hundred  dollars  and  claim 
that  the  word  is  illegibly  written.    Matter  of  Lyden 285 

2.  RECOBOINQ  WBITTEN  INSTBUMENTS  and  notice  of  TITLE;   SUFFICIENOT  OF 

BECOBD  to  CONSTITUTE  NOTICE — ^RecOBD  AS  DEED  OF  ABSOLUTE  DEED  IN- 
TENDED AS  MOBTGAGE:  ReCOBD  OF  INSTBUMENTS  AS  AFFECITNQ  PBIOBITT 
— ^BONA  FIDE  FUBCBJkSEB  IN  GENEBAL — ^WhO  IS  A  "SUBSEQUENT  PUB- 
CEASEB"    IN  GENEBAL. 

One  who  takes  a  conveyance  of  the  interest  of  a  devisee  in  real  prop- 
erty in  satisfaction  of  an  antecedent  debt  is  not  a  bona  fide  purchaser 
for  Talue,  nor  protected  by  the  recording  act  against  pridr  mortgages 

39 
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of  the  same  interest  which  were  improperly  recorded  in  the  deed 
books.    Matter  of  Bedell 44^ 

3.  F&EBUMFnONS — ^BlBIH^    DEATH   Aim   SUBTIVOBSHIF — SmVIT(»8HZP.      Bm 

Matter  of  Lott. 9» 

4,  PftESUMFTIONS — ^BlBTH,   DEATH   AITD   8X7BTIVOB8HIP. 

Though  the  unexplained  disappearance  of  a  man  is  not  of  itadf  ■affi- 
eient  foundation  for  the  presumption  of  Ids  death,  yet  from  bis  dis> 
appearance  in  the  face  of  a  fatal  danger  his  death  may  be  inferredL 

Matter  of  Miller 607 

6.  Same  —  Pbesumptions  —  Vauditt  of  instsuments  —  Iii8tbuicbeii» 
8h0win0  altkratlothbl  absence  ow  witnesses  ob  documentabt  e¥i- 
DENCE — ^Witnesses  equally  available  to  ettheb  pabtt.  See  Matter 
of  Darrow 240 

EXECUTORS  AND  ADMINISTRATORS. 

1.  ADMINISTBATION    IK    GENEBAL — JUBISDICnON   AND   OONFUCT   OF   LAWS — 

Facts  confebbing  jvkibdiotion — ^What  abe  assets — ^Pbogeedb  or 

SALE  BY  EXECUTBIX  UN  DEB  VOID  FOWEB — AdHINIBTBATIVE  AUTHOBITT 
AND  MANAGEMENT  OF  ESTATE— MANAGEMENT  AND  DISPOSmON  OF  ES- 
TATE— Of  bealty  and  intebbsts  febtaining  theseto — Testamencabt 
P0WE8S — ^Unnecessaby  poweb. 

A  direction  to  an  executor  in  a  will  to  sell  the  real  estate  of  th» 
testatrix  to  be  placed  in  and  become  part  of  her  residuary  estate,  where 
the  will  makes  no  disposition  of  the  residuary  estate,  is  ineffeetual  as 
a  power  of  sale;  and  a  sale  by  the  executor  thereunder  is  void  and 
does  not  divest  i;he  heirs  at  law  of  their  title. 

The  proceeds  of  such  a  sale  in  the  hands  of  the  executor  are  not 
assets,  and  he  cannot  be  called  upon  to  account  therefor  in  the  Surro* 
gate's  Court.    Matter  of  Green 22S 

2.  AonoNs  and  pboceedings  in  gbnebal— Authobity,  bight  and  iSUnr— 

OOMPBOMISING  ACTIONS — ^ACHONS  FOB  DEATH  BY  WBONGFUL  ACT— EM- 
PLOYMENT BY  ADMINISTBATBIX  OF  DEFENDANT'S  ATTDBNEY — ^PBOOV  AB- 
TO  EXPEDIENCY  OF  PBOPOSED  SETTUSMB2TT. 

Where  an  administratrix,  who  has  a  right  of  action  against  a  cor- 
poration for  causing  the  decedent's  death,  has  arranged  with  the  cor» 
poration  for  a  compromise  of  the  claim,  the  attorney  for  the  corpora- 
tion may  represent  her  in  an  application  to  the  Surrogate's  Court  for 
an  approval  of  the  compromise;  but  upon  such  application  there 
should  be  presented  to  the  court  something  beside  the  views  of  th» 
attorney  as  to  the  expediency  of  the  proposed  settlement.  Mttttr 
of  Stanley 127 

3.  Appointment  and  qualifications  of  pebsonal  bepbesentativi^  bbeo- 

NATIONS   AND   BEMOVALS — ^REMOVAL   OB   SUBSTITUTION   AND  KKVOOAUXUT 
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OB  UODUnOATlOTr  OF  UETTKBS — ^In  eENEBAIr-^WHSN  SUBBOGA.TE'S  OOTTBT 

WILL  NOT  EXEBCI8E  JURISDICTION.    See  Matter  of  Dunn 175 

4.  Bams — Gboundb — ^Misoonduct^  negucot  ob  non-fduobmancb  or  duty* 

Where  the  ezecutrices  of  their  mother's  will,  through  the  agency  of 
the  son  of  one  of  them,  acquired  the  right  of  the  son  of  a  deceased 
brother  in  property  of  the  estate  by  fraud,  for  a  grossly  inadequate 
price,  recognizing  him  in  the  transaction  as  a  legitimate  child,  they 
cannot  afterward  justify  their  conduct  by  alleging  their  belief  in  his 
illegitimacy,  but  should,  on  his  petition,  be  removed  from  their  office. 
Matter  of  Sterling 512 

5.  Same — ^Right  to  aoministeb — ^In  gbnebal — ^Pbiobities  or  bight — Du 

BONIS  NON. 

Where  a  decedent  whose  estate,  is  less  than  $3,000  is  survived  by  a 
widow,  his  estate  passes  to  his  widow  in  its  entirety;  and,  where 
letters  of  administration  were  issued  to  the  widow  and  she  died  be- 
fore she  had  completed  her  administration  of  her  husband's  estaite» 
her  brother  and  next  of  kin  to  whom  administration  of  her  estate  has 
been  granted  is  entitled  to  letters  of  administration  de  honit  non  under 
section  2660  of  the  Code  of  Civil  Procedure  in  preference  to  the  hus- 
band's Bister  who  was  not  entitled  to  share  in  his  estate.    Matter  of 

Briasoo 589 

Q.  Same — Estates    or    aliens — Italian    subjects.      Matter     of     Sou* 
tella 597 

7.  Same — Rights  and  uabilitieb  between  bepbesentative  and  estate-— 

Items  chaboed  ob  cbedited — Payments  on  oomfbomise  or  olaim — 
Actions  and  fboceedings  in  genebal — ^Authobity,  bight  and  dutt— ^ 
comfbomising  actions. 

Executors  should  be  credited  with  a  sum  paid  by  them  in  com- 
promise of  an  action  against  them  on  a  claim  said  to  have  accrued 
against  their  decedent,  although  the  claim  should  afterward  be  shown 
to  have  had  no  foundation,  if  they  made  the  settlement  in  good  faith 
and  from  a  reasonable  fear  that  the  litigation  for  the  enforcement 
of  the  claim  might  go  against  them,  or  that  their  success  might  prove 
more  costly  to  the  estate  than  a  partial  surrender.  Matter  of 
Baruth 129 

8.  Same — ^Itbms  chabged  ob  cbedited^Rents  and  pbooebds  or  land. 

An  administratrix  with  the  will  annexed  who  is  also  a  tenant  in 
common  with  another,  of  certain  real  estate  devised  by  the  will,  cannot 
be  called  to  account  by  the  surrogate  for  rents  collected.  Matter  of 
Dunn 17* 

9.  Same — ^Loss  rBOM  impbopeb  investments  ob  rAiLUBE  to  invest — ^Loss 

ON  rUNDS  IN  HANDS  Or  EXECTTTBIX  AS  LDTB  TENANT — AOOOUNTINO  AND 

settlement — FOBM,  BEQT7ISITBS  AND  CONTENTS  Or  ACCOUNT  AND  PSn- 

j  TION    rOB    ALLOWANCE — SePABATION    Or    ITEMS    rOB    DISBUBSEMXNTS — 
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Contest,  objsotions  Jlnd  heabino  aitd  sectleicent  thibbqv — Bob* 

DE37  OF  PBOOF — ^DlBTBIBUTION  AND  DISPOSAL  OF  PE8SONAI.  B8TATB — ^IR- 
TEBE8T    ON    LEGACIES    AND    SHARES — ^INOOICE^    ANNUITIES    AND    *»»»*■* 

THEBBOF.     See  Matter  of  Miller.  264 

10.  Save — Costs  in  action  bt  subtivino  pabtnbw.  See  Matter  of 
Harris. 49 

11.  Same — ^Abticles  set  apabt  and  sustenance  fob  subvivob  and  chil- 
DBEN — Sustenance — ^Whebb  widow  accepts  devise  of  all  testatob's 

BEAL  ESTATE — ^DEBTS  AND  LIABIIinES  OF  THE  ESTATE — EXHIBITION,  ES- 
TABLISHMENT,  ALLOWANCE  AND  ENFOBCEMENT  OF  CLAIMS — ^ETIDENCB — 

Dbqbee  and  sufficienct — ^Rights  and  liabilities  between  bepbb- 

SENTATIVE  AND  ESTATE — ^ALLOWANCES — ^IN  GENEBAL — FUNEBAL  EZ* 
PENSES — ^MOUBNING   ATTIBE — ^HEADSTONE — COUNSEL  FEES.      See  Matter 

of  Meiuchke. 10 

12.  Same— Monet  fob  sufpobt  of  family — ^D^s  and  uabujtieb  of  the 

ESTATE — ^E^ZHlBmON,  ESTABLISHMENT,  ALLOWANCE  AND  ENFOBCEMENT 
OF  CLAIMS — ^EVHHENCB — CLAIMS  BT  BELATIVES  AND  PEB80NS  IN  OOR- 
FIDENTIAL      BELATIONS — SEBVICES      TO      DECEDENT.         See      Matter      Of 

Stiles 290 

13.  Sams — ^Rights  and  liabilities  between  bepbesentatite  and  estate 
— ^Allowances — Coxtnsel  fees — Nbgbssabt  ob  pbopeb  items — ^Ex- 
penses  OF   LITIGATION — BetOND  POINT  FCtt   BEASONABLE  TBtMINATIIMr. 

See  Matter  of  Hoffman. 183 

14.  Same — Claims  bt  febsonal  bitbesentatites — Eviisnc&— Suffici- 
ency.   See  Matter  of  Nelaonu 216 

15.  Same — Collection   and  beducbion  to  possession   of  pbopebtt  <» 

CLAIMS  OF  ESTATE — ^PBOPEBTY  CONSTITUTING  ASSETS — ^PBOPEBTY  SET 
APABT  TO  HUSBAND — ^ABTICIAS  SET  APABT  AND  SUSTENANCE  FOB  SUB- 
YIVOB  AND  CHIIJ)BEN — ^AbTCCLES   SET  APABT  TO   HUSBAND. 

The  exemptions  from  the  estate  of  a  married  woman  upon  her  death 
in  favor  of  her  husband  provided  for  by  section  2713  of  the  Code  of 
Civil  Procedure  are  no  part  of  her  estate  coming  to  the  hands  of  her 
administrator  applicable  to  the  payment  of  her  funeral  eKpeoaeSb 
Matter  of  Baldwin 494 

16.  Same — ^Remedies  and  pbocedubb — ^Disooveby  and  subbendeb  of  as- 
sets— ^Dismissal. 

Where,  upon  a  proceeding  taken  by  an  administrator  under  seetioii 
2707  of  the  Code  of  Civil  Procedure  for  the  discovery  of  property 
alleged  to  belong  to  the  estate,  each  witness  upon  the  examination 
claims  title  to  the  property  in  his  or  her  possession  and  disputes  the 
Administrator's  right  thereto,  the  proceeding  must  be  dismissed,  unless 
claimants  consent  that  the  surrogate  determine  the  rights  of  tha 
parties.    Matter  of  McOee. 199 

17.  Same — Pbopebtt  constituting  assets — Commissions  of  decedent  aa 
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.  SBPBBSEirrATIYE  OF  ANOTHKB  ESTATE — C01fFEN8A.TI0K — ^RlGHT  TO  OOlf- 
FBNSATB  AND  PEBSONB  ENTITLED— Olf  ACOOUNTINO  lOB  ACTS  01*  UDCOED- 
BNT    AS    BEPBJS8SNTATIVE    OF    ANOTHER    ESTATE.      See    Matter    of    Bttt- 

ler. 410 

18.  Same — ^Peopebtt  constituting  assets — ^Estates  in  bbal  pbopebtt^ 
Leases  so  LONG  AS  BENT  IS  PAID.    See  Matter  of  Vivanti 207 

18a.  SuBJBOnON  of  BBALTT  to  payment  of  debt  and  UABIUTDDS  of  ESTATE 
— ^PbOOEEDINGS  TO  SUBJECT  BEALTT — TUIE  FOB  APPLIGAHON  FOB  SAIJD — 

Lapse  of  time  befobe  lettebs. 

Lapse  of  time  prior  to  tlie  granting  of  letters  upon  the  estate  of  a 
deceased  person  does  not  impair  the  right  of  one  having  a  claim  for 
funeral  expenses  to  institute  a  proceeding  for  the  sale  of  the  dece- 
dent's real  property  for  the  payment  thereof  at  any  time  within  three 
years  after  letters  are  granted,  nor  the  right  of  those  having  judgment 
liens  upon  such  real  property  at  the  time  of  the  decedent's  death  to 
participate  in  the  proceeds  of  the  sale  of  such  property.  Matter  of 
£ychner 300 

19.  Accounting  and  bettlement-^Right  to  bequibe  aoooxtnting,  raa 

FOB  ACCOUNT,  ETC. — ^TlME  FOB  ACCOUNTING — ^LACHES  OB  DELAY. 

Where  distributees  of  an  estate  and  the  deceased  administrator  were 
of  the  same  family,  in  a  proceeding  for  the  settlement  of  the  latter's 
account  by  his  personal  representatives  the  fonner  are  not  to  be  held 
guilty  of  laches  merely  because  the  administrator  remained  living  in 
.  oifice  for  twenty  years  after  the  time  when  he  might  have  been  re- 
quired to  account.    Matter  of  McNally 518 

20.  Commissions — ^Pabticulab  sebvices  and  bate  of  computation  or 
amount  of  commissions — computation  of  amount  of  e8tat»^ 
What  abe  beceipts  and  payments. 

Where  securities  of  a  testator  pledged  at  the  time  of  his  death  as 
security  for  his  debts  were  sold  by  order  of  the  executors  and  the  pro- 
ceeds were  applied  to  the  payment  of  the  debts  and  tho  surplus  paid  to 
the  executors,  they  are  entitled  to  commissions  upon  the  gross  proceeds 
of  sale  and  not  merely  upon  the  surplus  remaining  after  satisfaction  of 
the  debts    Matter  of  BoUes 407 

21.  Debts  and  liabilities  of  the  estate — Exhibition,  establishment, 
allowance  and  enfobcembnt  of  claims — ^evidence — claims  bt 
belative8  and  pebsonb  in  confidentiai.  belations. 

Where  a  daughter,  having  a  residence  of  her  own  and  being  engaged 

in  the  practice  of  medicine,  upon  the  happening  of  an  accident  to  her 

mother  (who  did  not  live  with  her  but,  though  possessed  of  suiBcient 

means  to  care  for  herself  and  pay  any  reasonable  expenses  incorrsd 

1        for  that  purpose,  was  supported  by  the  contributions  of  said  daugh- 

*        ter  and  her  sister),  went  to  her  mother's  residence  and  rendered  bsr 

I       surgical  assistance  and  afterwards  took  her  home  with  her,  where  shs 
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remaiiied  for  several  monthfl,  rec^ving  sudh  medical  attention  irolb 
tbe  daughter  as  she  required;  and  where,  later,  the  mother  again 
went  to  the  daughter's  residence,  to  visit,  aivi  was  taken  there  witit 
her  last  illness,  during  which,  for  five  weeks  before  her  death,  the 
daughter,  with  the  help  of  a  nurse,  gave  her  constant  care,  atteotfoil 
'  and  nursing,  the  circumstances  are  not  such  as  to  raise  a  presomptioii 
that  the  daughter's  services  were  intended  to  be  rendered  grataitooBljy 
in  the  absence  of  any  express  agreement  relating  thereto.  Matter  of 
Parker 682 

22.  Same — EzmsrisoN,  establishment,  allowance  aitd  enfobcbmjbmt  or 
CLAIMS — Statutes  of  non-claim  ob  shobt  statutes  of  LiMTCATiom 

OF  CLAIMS — ^APPLIOATION  OF  STATUTES — ^EXCEPTIONS — ^INFANOT. 

The  rejection  of  a  claim  against  the  estate  of  a  deceased  person 
presented  by  a  minor  does  not  set  in  motion  the  short  Statute  of  Limi- 
tations contained  in  section  1822  of  the  Code  of  Civil  Procedure,  bai 
her  special  guardian,  upon  the  judicial  selUement  of  the  estate,  maj 
present  the  claim  and  prosecute  any  remedies  appropriate  to  its  en- 
forcement and  collection.    Matter  of  Brooks 3M 

23.  Same — Enfobcement  of  claims — Evidence — Claims  by  belateves  ana 

FEBSONS  IN  confidential  BELATIONS — NUBSING  AND  BUBIAL  SESVIGES — 
BOABD  AND  LODGING:  PAYMENT  AND  SATISFACTION  OF  DEBTS  AND  DB- 
UVEBY  OF  PBOPEBTY  OWNED  BY  OTHEBS — PAYMENT  BY  LEGACY. 

Where  a  niece  without  any  legal  obligation  on  her  part  to  do  sc^ 
received  her  aunt  into  her  home  and,  in  addition  to  providing  her 
with  a  home  and  boarding  her,  rendered  laborious  services  which 
during  the  last  two  years  of  the  aunt's  life  occupied  most  of  the 
niece's  time  and  attention  day  and  night,  an  agreement  to  pay  ft 
reasonable  compensation  therefor  will  be  presumed. 

A  legacy  in  the  aunt's  will  made  before  such  services  were  ren- 
dered will  not  be  deemed  a  satisfaction  of  the  debt  subsequently  con- 
tracted for  thoe>e  services.    Matter  of  Enos 61 

24.  Same — Enfobcement  of  claims — ^Evidence — Claims  by  bblativbb  and 

PEBSONS  IN  confidential  BELATIONS. 

Where  one  living  in  a  family  composed  of  her  father,  mother,  brother 
and  two  sisters,  upon  a  farm  belonging  to  the  brother,  enjoying  tha 
same  comforts  and  conveniences  as  the  other  members  of  the  family 
and  sharing  with  them  the  burdens  involved  in  maintaining  their  cooh 
mon  home,  materially  assists  in  the  work  of  the  household  and  per- 
forms various  kinds  of  outdoor  work  out  of  proportion  to  the  servioea 
performed  by  the  other  sisters,  it  is  to  be  presumed,  in  the  absence  of 
any  express  promise,  that  the  services  were  gratuitously  performed, 
and  they  cannot  form  the  foundation  of  a  claim  against  the  estate  of 

the  brother  after  his  decease.    Matter  of  Schmidt 529 

26.  Same — ^Dibection  to  pay  claims — Doubtful  ob  disputoi  claimb— 
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When  pnrnoif  icirsT  be  DisiassiD. 

Where,  in  answer  to  a  petition  filed  in  a  Surrogate's  Court  by  ont 
claiming  to  be  a  judgment  creditor  of  the  decedent  and  praying  for 
the  payment  of  hie  claim,  the  administrator  sets  up  the  discharge  of 
the  decedent  in  bankruptcy  after  the  recovery  of  the  petitioner's  judg« 
ment»  the  Surrogate's  Court  is  without  jurisdiction  to  try  the  issue 
and  must  dismiss  the  petition.    Matter  of  Peterson 83 

26.  Rights  and  liabilities  between  bepbbsentatiye  and  bstats — ^In* 
te8est  on  funds  ob  pbopbbtt — sums  vepobtno)  in  bank. 

Where  it  appears  that  funds  of  an  estate  deposited  by  an  executor 
and  testamentary  trustee  in  a  national  bank  of  which  he  was  chief 
owner  had  not  brought  any  revenue  to  the  bank  nor  produced  any 
revenue  to  the  executor  and  that  there  never  was  a  time  when  the 
funds  were  not  on  hand  for  payment  to  those  entitled  thereto  under 
the  will,  the  executor  and  trustee  will  not  be  charged  with  interest 
upon  the  funds.    Matter  of  Sexton 69 

27.  Same — Debts  and  liabilities  or  the  estate — Exhibition,  establish- 
ment,  ALLOWANCE   AND   ENFOBCEMENT   OF   CLAIMS — ^EVIDENCE — DBGBEB 

AND  SUFFICIENCT — ITEMS  CHABGED  OB  CBEDITSD— RENTS  AND  FBOGEBDfl 
OF  LAND. 

Where  a  man,  his  wife  and  son  unite  in  testifying  to  transactions 
the  effect  of  which  would  be  to  increase  the  amount  of  an  estate  in 
which  they  are  interested,  but  the  details  are  improbable  and  incon- 
sistent with  established  facts  and  suggestive  of  fraud  and  perjury, 
and  the  character  of  the  witnesses  is  doubtful  and  their  testimony 
is  characterized  by  evasion  and  by  lack  of  memory  upon  such  circum- 
stances as  are  not  requisite  for  the  maintenance  of  their  claim,  the 
surrogate  is  justified  in  refusing  to  give  credence  to  their  testimony 
and  in  rejecting  the  claims.    Matter  of  Sergant 95 

28.  Debts  and  uabiliiies  of  the  estate — Exhibition,  estabushment, 
allowance  and  enfobcement  of  claims — statutes  of  non-claim  ob 

SHOBT  STATUTES  OF  LIMITATION — SUFFICDCNCT  OF  BEFUBAL  OB  BBJEO- 
TION  OF  CLAIM — ^WaIVEB  OF  SHOBT  STATUTE — ^ReFEBENCB — ^PBAOTICB 
AND    PBOOEOUBE — OfFEB    AND    AGBEEMENT    TO    BEFEB.       See    Matter    of 

Scheetz 88 

-29.  Same — Exhibition,    establishment,    allowance   and    bnfobcembnt 

OF  CLAIMS — SBSVICEB  TO  DECEDENT — ^PAYMENT  BT  LBQAOT.  See  Mat- 
ter of  Seeley 499 

30.  Same — In  oeniiial — ^Recompensing  subett  fob  decedent — ^Account 
and  settlement — contest,  objections  and  heabino  and  8ettusmsnt 

THEBEOF — ^PbESUMFTIONS  AND  INFEBENCES — FboM  ACTS  OF  DECEDENT  IN 

HTFOTHECATiNO  ANOTHE&'s  STOCK.    See  Matter  of  Darrow 240 

31.  Debts  of  estatb—Enfobcement  of  claims — Shobt  statutes  of  umi* 
TATioN — Effect  of  claimant's  infancy. 
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Where  an  infant  has  exhibited  to  an  administrator  a  claim  agalosl 
the  estate  of  a  decedent,  and  the  administrator  has  disputed  and  re^ 
jected  it,  and  no  written  consent  has  been  filed  for  the  determinatioD 
of  the  claim  by  the  surrogate,  and  no  action  has  been  commenced  for 
the  enforcement  of  the  claim  against  the  administrator  within  six 
months  after  the  rejection,  the  running  of  the  short  statute  of  limita- 
tions is  suspended  during  the  period  of  the  infancy  of  the  claimant. 
Matter  of  Oashman. 1S2 

31.  Accounting  and  settlemfnt — PnocEDURE  to  obtain  aocountinq — 

Final  aocountino  befobe  subbooatb — ^E>nDENCB  and  FBESUMPnoHft 
ON  application — ^Bttbden  of  pboof. 

In  a  proceeding  brought  by  executors  for  the  judicial  settlement  of 
their  account,  the  afOlrmative  of  the  issue  and  the  burden  of  proof  be- 
long to  those  who  claim  under  a  gift  of  decedent's  personal  estate  to 
his  wife  by  his  will,  where  both  husband  and  wife  perished  upon  the 
same  occasion  and  directly  or  indirectly  as  a  result  of  the  same  erenta 
and  under  the  same  circumstances  that  it  is  doubtful  which  died  first, 

In  such  a  case,  as  where  both  perished  in  the  same  casualty,  na 
presumption  arises  of  the  survival  of  either  so  as  to  enable  one  to 
inherit  or  take  by  will  from  the  other.    Matter  of  Lott 33^ 

32.  Same — Contest,  objections  and  heabing  and  settlbicent  tuiousuw 
— Presumptions  and  inpesbnces.     See  Matter  of  Peterson 61t^ 

33.  DlSTBIBUTION     OF     ESTATE — ^DUTT     AND     PBOPBIETT     OF     PAYMENT     OB 

DELIV^Y  AND  WHEN  PAYABLE — ^ADVANCES  ON  LEGACIES — ^BOND  OB  SB- 
CUBITY  TO  BEFUND. 

Payments  of  income  from  trust  funds  by  testamentary  trustees  to 
the  general  guardian  of  an  infant  beneficiary  during  the  pendency  of 
proceedings  for  a  judicial  settlement  of  their  accounts  are  proper  with- 
out requiring  a  bond,  for  such  income  is  neither  a  legacy  nor  a  dio* 
tributive  share  within  the  meaning  of  section  2746  of  the  Gode  of 
Civil  Procedure,  and  such  payments  should  be  allowed  to  such  trusteee 
upon  their  next  accounting.     Matter  of  WilUiams 41S 

34.  DlSTRIBUinON  AND  DISPOSAL  OF  PERSONAL  ESTATE — InTEBEBT  ON   LBQA* 

CIES  AND   SHABES — ^LSGACIES   TO  WIDOW,   CBOLDBEN  OB  DEPENDENT 
SONS. 

Where  a  trust  is  created  by  a  testator  for  the  benefit  of  his 
for  and  during  her  natural  life,  the  income  therefrom  should  be  paid 
to  her  from  the  time  of  his  death.  Matter  of  Kings  County  Trnat 
Company 663 

36.  Same — Computation  and  adjustment  of  intebestb  and  dischabcs 
THEBBOF — Computation  of  shares  ob  distbibutive  funds.  See  Mat- 
ter of  Barton,  272;  Matter  of  Bennington,  605;  Matter  ol  Faigo^ 
64d;  Matter  of  Carey IM 

36.  Same — Funds,  assets  and  secxtbities  fob  distbibution  and  to  pat 
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IXSAOIBS — ^LCABUJTT  Or  BEALTT— BSETIB  OOLLIOTED  BT  SSBOUTOB.      8e# 

Matter  of  Kovwenhoren   : 154 

87.  SAMB — ^INTEBEST  ON  IJS0ACIB8  AND  8RABES — DKLAT  IN  PATMKNT. 

Legades  payable  out  of  a  trust  estate  upon  the  death  of  the  life- 
tenant  begin  to  draw  interest  at  the  termination  of  the  life  estate, 
although  some  time  may  be  required  to  convert  the  trust  estate  into 
easlh    Hatter  of  Husaey. 4M 

See  SUBBOGATZON. 

FORMER  ADJUDICATION. 
See  Pendbnct  of  Aotion^ 

GIFTS. 

1.  In  qkneral — ^Pabtioulab  instanceb — ^Bans  bepositb  in  joint  najcbs 

OF  DONOB  AND  DONEB.    See  Matter  of  Eysel 84(^ 

2.  Saicb — ^Pabticulab  instanceb — ^Bank  deposits  in  joint  nambb  of 

DONOB  AND  DONEX.    See  Matter  of  Kline 364 

8.  DCLETEBT    AND    AGGEPTANCB — ^EVIDENCE — ^InOONSISTENT    ACT    OF    DONBIE. 

See  Matter  of  Miller 254- 

4.  Same — ^E^mxENCB — Scfficienct. 

Where  an  executor,  upon  the  judicial  settlement  of  his  account^ 
claims  that  a  bond  and  mortgage  formerly  belonging  to  the  teetatriz, 
his  sister,  were  given  to  him  by  her  in  her  lifetime;  and  his  wife  tes- 
tifies that  while  the  testatrix  was  liying  with  them  she  wrote  upon 
the  bond  and  mortgage  the  words  "  Jany  311  have  given  this  have 
given  to  Peter  "  and  signed  her  name  and  tendered  the  papers  to  her 
brother  Peter  in  the  presence  of  the  witness,  saying,  "  I  give  you  this 
Mallory  mortgage,"  and  he,  having  his  arms  full  of  wood  and  being 
unable  to  take  it,  asked  his  sister  to  hand  it  to  the  witness,  which 
she  did,  and  the  witness  afterward  put  it  back  with  other  papers  in 
a  box  which  was  used  in  common  by  the  family,  a  gift  of  the  bond 
aivd  mortgage  is  sufficiently  established.    Matter  of  Van  Derxee. .     400 

GUARDIAN  AND  WARD. 

a 

1.  AFFOINTICBNT,  QTTAUFICATION  and  TENI7BB  OF  0X7ABDIAN — ^RlGBT  TO  AF- 

foknthent— Nomination  bt  infant— Motheb, 

Where,  upon  an  application  by  a  male  infant^  nineteen  years  of  age^ 
for  the  appointment  of  a  guardian  of  his  property,  he  nominates  an- 
other person  than  his  mother,  and  the  mother  opposes  the  appoint* 
ment  of  the  nominee  and  prays  that  letters  be  issued  to  her,  and  it 
appears  that  the  infant's  motive  is  to  humiliate  his  mother  and  in- 
dicate his  independence  in  business  affairs,  and  the  mother's  motive  Ib 
^       to  demonstrate  to  her  son  her  maternal  rights  and  enforoe  eomplet» 
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obedience  to  her  during  minority,  the  court  will  appoint  neither,  bttl 
will  select  a  truBt  company.    Matter  of  Wyck<^. 422 

2.   SaJCB — OUBTODT  AND  ICANAODCENT  OF  WABI^S 


EzFEirDiTnxEB  FOB  wabd's  8UFP0BT  EXOBEDiNQ  iiTGOME.     See  Matter 
of  Putney. 1 

HUSBAND  AND  WIFE. 

1.  Pbopebtt  owim>  jointlt  ob  in  oomcoir— JonfT  deposit  nr  bank. 

The  intention  which  the  law  imputes  to  husband  and  wile  who  de- 
posit moneys  to  their  joint  credit,  that  the  money  shall  belong  to  tha 
BurviYOr,  is  founded  not  upon  the  legality  of  their  marriage  relatioft 
but  upon  the  impulses  which  it  has  been  found  ordinarily  affect  peraons 
sustaining  such  a  relation  to  each  other. 

Such  an  intention  is  not  repelled  by  the  fact  that  their  marriage  was 
unlawful  by  reason  of  the  husband  having  a  prior  wife  living  at  the 
time  of  its  solemnization. 

Nor  is  the  arrangement  that  the  woman  sustaining  to  him  the  ap- 
parent relation  of  wife  should  receive  portions  of  the  money  from  time 
to  time  at  the  discretion  of  a  third  person,  made  by  the  supposed 
husband  in  preparation  for  his  departure  to  a  foreign  country,  incon- 
sistent with  the  intention  that  in  case  of  his  death  she  should  hairo  it 
all.    Matter  of  Eysel S49 

See  Note,  384. 

2.  Sajuod— Natubb  of  estatd— Pebsoital  estate— Bond  and  MOBTQAaBL 

Where  a  purehase  money  mortgage  is  given  to  a  husband  and  wife^ 
the  wife  having  joined  in  a  deed  of  the  mortgaged  premises  for  tha 
purpose  of  conveying  her  dower,  upon  the  husband's  death  she  takes 
the  mortgage  absolutely.    Matter  of  Rapelje 415 

3.  Same—Joint  deposit  in  bank.    See  Matter  of  Kline 364 

INFANTS. 

Infants — ^Disabilities  in  genebait— Capaoitt  to  institote  legal  fbo- 
0EEDIN6S — ^Infant  joined  with  adult. 

Where  proceedings  have  been  commenced,  to  revoke  letters  testa- 
mentary granted  to  an  executor,  by  the  joint  petition  of  an  infant 

I  legatee  and  her  father  who  is  also  a  legatee,  but  for  a  nominal  amonnty 
the  petition  will  not  be  dismissed  on  the  ground  that  one  of  the  peti- 
tioners is,  by  reason  of  infancy,  incapable  of  maintaining  the  pro- 
ceeding.   Matter  of  Denyse. 128 

INSANE  PERSON. 

»fy<      'T»ti— »— •^w*^»--'»n»»'-''^'»ir«y-  .  p|«^i»— wi»"m|<  »''y^pn?*<rj  >t^n 

1.  PBOPEBTT  and  UABILrnES  OF  INOOlCPBrENTB — ^LlABILnT  OF  MTAn  FOR 

niBTB  AND  oiAiMS.    See  Matter  of  Stiles 290 
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£.  Qhux  —  BsGHx  Ain>  TRix    Or    oomaTTEB.      See    Maitter  of  Sohar* 
maim. 230 

INSURANCE. 

iHBXJBAJrCB— ASBIOITMSIIT  OB  TBANSIVB  OF  POLIOT — ^RlOHT  TO  ICAKB  ABBIOIT- 

HINT— AsBianiaBZVT  BT  wm  or  fouot  oif  hkb  hubbaitd's  litb  in  hkb 
rATOB — ^Disposal  bt  wnx  on  death  befobb  husband.    Sc«  Matter 

of  Pool 379 

See  NoCT,  384. 

JUDGMENT  OF  DIVORCE. 
Collatbbai.  attack—- Want  or  JUBiflDiOTioN — ^ErrEcr  or  bxoitalb   in 

JtTDGlOENT  BBOOBD. 

Hie  statement  oontained  in  a  judgment  of  divorce  granted  in  a 
foreign  State  that  the  defendant  failed  to  appear  ie  conclusive  i\poB 
the  plaintiff;  and  a  waiyer  of  service  of  notice  of  taking  depositions 
in  the  action  filed  therein  and  purporting  to  be  signed  by  the  defend- 
ant's attorney  does  not  suffice  to  establish  the  fact  of  the  defendant's 
appearance. 

But  where  the  record  of  the  foreign  court  was  thereafter,  on  the 
plaintiff's  motion,  duly  corrected  by  striking  out  such  statement  from 
the  judgment  and  inserting  in  its  place  a  statement  that  the  defendant 
appeared  personally  in  the  action,  fiill  faith  and  credit  should  bS 
given  thereto,  and  the  plaintiff's  subsequent  marriage  in  this  State 
is  to  be  held  valid  and  her  right  to  administer  upon  the  estate  of  her 
husband  by  suoh  marriage  should  be  upheld.    Matter  of  Higgina.     638 

JURISDICTION. 
1.  Natubb  and  eztknt  or  jitbibdiction— -Administbateon  or  deobdentb' 

■STATES — ^ACGOUNTINO   AND  DISTBIBUTEON   IN   QXNEBAL — ^ESTATB  WHEN 
BBADT  TO  BE  DISTBlBXrrED. 

An  estate  is  "ready  to  be  distributed,"  within  the  meaning  of 
section  2743  of  the  Code  of  Civil  Procedure,  when  its  resources  have 
been  gathered  and  marshaled  so  that  their  extent  and  nature  are 
known  and  the  expenses  and  obligations  of  the  estate  have  been  ascer- 
tained; and  the  expression  "ready  to  be  distributed"  does  not  mean 
that  a  direction  for  the  final  disposition  of  the  estate  can  only  bs 
made  when  it  has  been  wholly  reduced  to  money.  Where  there  still 
remains  property  which  has  not  been  turned  into  cash,  a  eompleis 
decree  may  be  made,  in  which  the  property  may  be  taken  at  an  esti- 
mate of  its  present  value,  however  nominal  or  tentative;  and,  upon  a 
change  of  circumstances,  further  direction  may  be  made  upon  the  foot 


620  INDEX. 

of  the  decree,  the  enforoement  of  which,  in  the  meantime,  may  te 
subject  to  regulation  and  restraint.    Matter  of  Snedelcer fS 

2.  Natube  Ain>  EBSEinnALs  m  oenebal— FttEsxTifFaoNB — ^EmoT  or  bb* 

OKTALs  IN  JTTDGUENT.    See  Matter  of  Higgins 831 

3.  Same — Adionistbation  of  DEcm>ENTs'  bstaibs — SinTtxMXST  of  olahkb 

ON  aooottnung  bt  bbpbesbntatives — Claucs  agaihbt  befbbsisitjl- 

TTYEB — ^PBOCEDUBE  AND  BEVIEIW — HbAHENQ,  BEHBABINO  AND  DBdSION^ 

Decision — Suspending  decision  pending  decision  in  othxb  ooinrx* 
The  Surrogate's  Gourt  has  no  jurisdiction,  upon  the  settlement  of 
the  accounts  of  a  testamentary  trustee  who  is  also  one  of  the  bene- 
ficiaries of  the  trust,  to  pass  upon  a  claim  that  he  should  account  to 
the  estate  for  the  injury  inflicted  upon  it  by  reason  of  his  haying 
joined  with  other  beneficiaries  in  the  purchase  of  a  portion  of  the  real 
estate  for  their  own  interest  and  profit. 

And  the  court  will  not  examine  such  dealings  of  the  trustee  with  the 
estate  in  order  to  determine  whether  or  not  the  trustee  is  entitled  to 
commissions  and  thus  make  an  adjudication  conclusive  upon  the  par- 
ties, but  will  reserve  the  question  of  commissions  and  leave  the  parties 
to  settle  the  question  of  the  trustee's  liability  in  the  Supreme  Court 
where  complete  relief  may  be  given.    Matter  of  Mclnemey....     114 

4.  Same — Claims  bt  and  agaonst  estate  in  genebal — Claims  AraamD^ 

aijx>wed  on,   OB    bbjected    by    bepbesentativs.      See    Matter    of 

Scheetz. M 

ff.  SiAME — ^Incidental  jubisdiction — When  ooubt  wnx  befubb  10  mtitMr 
oiSE  JinusDicnoN  dubing  pendency  of  AOfmoN  IN  ScpBEME  Ooubt. 

Where  a  doubtful  question  as  to  the  construction  of  a  will  Is  in- 
volved  in  an  action  pending  in  the  Supreme  Court  for  the  partition 
of  real  property,  the  Surrogate's  Court  will  not  pass  upon  the  questioa 
on  a  summary  application  to  revoke  letters  of  administratioa  ohm 
testamento  cumewo,  though  the  question  is  also  inv<dved  in  the  latter 
proceeding,  but  will  dismiss  the  application  without  prejudice  to  a 
renewal  thereof  after  the  termination  of  the  action.  Matter  of 
Dunn. 175 

6.  SiAME — ^THE  COtTBT  AND  ITS   OFncigiS — ^POWKBS   OF   BUO0BB8OB — OOMFU^ 
TION  OF  PBOCEEDINGS. 

When  the  term  of  office  of  a  surrogate,  before  whom  a  proceeding 
for  the  judicial  settlement  of  an  executor's  account  has  been  heard^ 
expires  after  he  has  made  a  decision  but  before  the  findings  and  decree 
are  completed,  his  successor  in  office  may  sign  the  findings  and  maka 
the  decree.    Matter  of  Taylor 116 

See  Bankbuptcy. 


;  INDEX.  621 

LEGACT. 

Mods  Ain>  suniciEircT  of  payment — ^Lbqaot. 

Where  a  niece  who  has  lived  with  her  aunt  and  has  been  brought 
up  by  her  after  reaching  mature  years  leaves  her  and  engages  in  dif- 
ferent pursuits;  but  later  when  her  aunt  after  absence  in  another  State 
returns  to  her  former  home  in  feeble  health  the  niece  goes  to  live  with 
her  and  does  the  work  of  the  household  until  the  aunt's  death,  for 
which  the  aunt  told  her  she  should  be  well  paid,  and  it  appears  that 
the  niece  expected  such  compensation  to  be  made  by  the  aunt's  will, 
and  the  aunt  makes  provision  for  the  niece  in  her  will  to  an  amount 
in  excess  of  the  fair  value  of  her  services,  the  legacy  is  to  be  regarded 
as  having  been  intended  as  compensation  for  her  services,  and  a  claim 
in  addition  thereto  should  be  disallowed.    Matter  of  Seeley 499 

See  Note  on  Abatement  of  Lbqaoies,  249. 

Note  on  Masses,  124;  Teubts,  2. 

LIFE  ESTATES. 

lilABILITEES    AS.  BETWEEN    LIFE    TENANTS    AND    BEMAINDEEMEN — ^RlGHT    IIT 
GENEBAIi — CABBTINO  UNPB0DT70TIVE  FBOFISTT. 

The  charges  for  carrying  unimproved  and  unproductive  property 
withheld  by  testamentary  trustees  from  the  market  for  the  eventual 
benefit  of  the  remainder,  where  the  trustees  have  acted  in  the  exereiM 
of  a  sound  discretion  and  the  property  has  appreciated  in  value  suffi- 
ciently i/y  justify  their  mansgement,  should  be  charged  upon  the  fund 
and  not  upon  the  income  of  the  life  tenant.    Matter  of  Ooombs. .     131 

LIMITATIONS  OF  ACTIONS. 

1.  BEVIVAL  of  OBUOATSON — ^ACKNOWLEDOMENT  AND  NEW  PBOMI8B — FOBM  OW 

PB0MI8B — ^PBESENTATION  OF  CLAIM  AND  ALLOWANCE  BT  EXEOUTBIX. 

The  presentation  to  an  executrix  by  a  creditor  of  the  decedent  of  a 
claim  sgainst  his  estate  and  its  allowance  by  the  executrix  is  a  liqui- 
dation of  the  claim  and  fixes  a  new  date  for  the  running  of  the  Statute 
of  Limitations.  Such  presentation  and  allowance,  in  the  absence  of 
fraud  or  collusion,  establishes  the  validity  of  the  claim  as  effectually 
as  a  ju4gm^iit  against  the  executrix.    Matter  of  Nelson 216 

2.  ACOBUAL  OF  CAUSE  OF  ACTION — ^ACTION  AGAINST  COTENANT  FOB  CONIBX- 

BTjnoN.     See  Matter  of  Woods 542 

MARRIAGE. 

1.  Evidence  and  qitestions  of  law  and  fact — Suffigienct  of  ByiDENo& 
Relations  between  a  man  and  woman,  meretricious  in  their  inoep- 
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Hon,  may  become  matrimonial  in  character  without  the  aid  of  a 
menial  marriage;  and,  in  such  a  case,  amid  conflicting  cireumBtanee% 
continued  cohabitation  and  the  birth  of  a  child  recognized  by  the  father 
'and  treated  by  him  as  legitimate  during  the  remainder  of  hia  life 
compel  the  concluBion  that  the  relation  of  husband  and  wife  existed 
between  the  parties.    Matter  of  Spink i 79 

2.  Sajce — Fact — Sufeioienct — Cokkon  iaw  VABBTAflK. 

Where  a  husband  after  the  death  of  his  wife,  from  whom  he  had 
been  living  rfieparate  and  apart  for  several  years,  agreed  with  the 
woman  who  had  been  his  mistress  since  the  separation  to  live  tc^ther 
as  man  and  wife  and  they  did  so  live  until  his  death;  and,  though  no 
ceremonial  marriage  took  place,  the  testimony  is  clear  that  from  tha 
death  of  his  wife  he,  by  declarations  verbal  and  written,  conduct^ 
repute  and  reception  among  neighbors,  acknowledged  her  to  be  hia 
wife  and  her  child  by  him  born  before  the  death  of  his  wife  to  be  hia 
lawful  son,  the  former  mistress  will  be  held  to  be  the  lawful  wife  of 
decedent  and  his  widow  and  entitled  to  letters  of  administration  upon 
his  estate  and  said  son  l^itimate.    See  Matter  of  Terwilliger 184 

3.  In  genebal — Validitt  of  mabrtagb — ^Afteb  absknck  fob  fivb  ybab&— * 

Retubn  of  formes  husband — ^Rights  of  wife  nr  SBOonn  hubbaitd's 
ESTATE.     See  Matter  of  McKinley 387 
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NOTE  ON  ABATEMENT  OF  LEGACIES U9 

NOTE  ON  ATTESTATION  CLAUSE 434 

NOTE  ON  BEQUESTS  FOR  MASSES 124 

NOTE  ON  CURTESY 285 

NOTE  ON  CY  PRES  DOCTRINE 7« 

NOTE  ON  DEMONSTRATIVE  LEGACIES. 484 

NOTE  ON  TESTAMENTARY  DISPOSITION  BY  WIFE  OF  INSUR- 
ANCE POLICY  ON  HUSBAND'S  LIFE 384 

ORDERS  AND  DECREES. 
See  Pbooedube  and  Review;  Pendibnct  of  Action. 

Pendency  of  action  in  another  jurisdiction — Formes  adjtjdicaiton — 
Adjttdications  operative  as  bar  or  as  conclusive  kvidbnoi>— In  enr* 
KRAL — Court  rendering  judgment — ^Inferior  courts — ^Fobezjon  Ftao- 
BATE  Court.    See  Matter  of  Sands. 84 

PRINCIPAL  AND  SURETY. 

1.  Nature  and  creation  of  relahion — ^Nature  of  coNraAoi:  See  Mittter 
of  Sloane. «...    176 
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2.  Baue — ^Rights  Ain>  bbuedies  of  sxtbdtt  agaikst  pbinoifai/— iRaooTiBT 
OVER,    See  Matter  of  Darrow 240 

PROCEDURE  AND  REVIEW. 

1.  HEAsnre^  ikbheartng  aitd  decision — Suvmibsiok  of  bxqttests  bt  pab«> 

HBB — SSTTLEICENT  OF  FII7DINGS. 

A  Surrogate's  Court  may  make  findings  of  faet  or  rule  upon  quei- 
tions  of  law,  pursuant  to  requests  therefor  upon  the  settlement  of  a 
case  on  appeal,  a^  any  time  before  the  case  in  its  final  form  is  certified 
as  settled  by  the  judge's  signature.    Matter  of  McOarty 568 

2.  Costs  and  aixjowangss — Powkb  of  sxtbbogate  in  gbnebal — ^Pabukb 

ENHTUED  TO  COSTS — ^AMOUNT  AND  ITEMS — ALLOWANCES.     See  Matter 
of  Kreidler W9 

8.  OBDEBS  and  DBCBEES — QPEBATION  AS  BAB  (M  AS  CONCLUSIVE  EnDENOB — 
PBOBATB  and  BEVOCATION  of  PBOBATB — ^NOT  CONCLUSIVE  ON  APPIJCIAo 
HON  FOB  FB<nATE  OF  AN0THB8  PAFEB  EXECUTED  ABOUT  SAME  TIMS. 

The  adjudication  that  one  of  two  papers  made  within  a  few  minutea 
of  each  other  should  not  be  admitted  to  probate  as  the  will  of  the 
person  subscribing  it  does  not  constitute  a  former  adjudication  of  the 
question  of  admitting  the  other  paper  to  probate.  Matter  of 
Essig. 201 

4.  Same — Opensno,  vacating  and  coBBDcrriNG — ^Pbocedubb  to  open  ob  set 

ASIDE  DEGBEES — ^HOW  INSTITUTED. 

Proceedings  to  reopen  or  vacate  decrees  of  a  Surrogate's  Court  may 
be  instituted  by  an  order  to  show  cause  or  notice  of  motion  and  the 
issuance  and  the  publication  of  a  citation  are  not  required,  though  tha 
executor  is  a  resident  of  a  foreign  jurisdiction.    Matter  of  Smith.     833 

5.  Same — Enfobcement — Contempt — ^Disohabge  fbom  impbisonment. 

The  Surrogate's  Court  will  not  discharge  from  imprisonment  a  tes- 
tamentary  trustee  who  stands  committed  for  contempt  for  failure  to 
pay  over  moneys  in  accordance  with  a  decree  of  said  court,  because  of 
Inability  to  pay  the  fine,  where  the  only  proof  of  his  inability  is  his 
own  mere  general  statements  that  he  has  no  property  and  no  means 
of  earning  money  except  his  personal  services.  Matter  of  Qeyef .  117 
9.  Same — Opening,  vacating  and  cobbecting — Gbounds — ^Ebbobs  of  law 

OB  fact. 

Where  by  misconstruction  of  law  part  of  the  estate  of  an  intestate 
survived  only  by  cousins  and  descendants  of  deceased  cousins  was 
decreed  to  be  paid  to  the  descendants  of  the  deceased  cousins,  the 
error  should  be  reviewed  by  an  appeal  and  not  by  a  motion  to  open 

and  modify  the  decree.    Matter  of  Schlosser 165 

7.  Same — Opebation  as  bab  ob  as  conclusive  evidence— Removal  of 
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^         The  liability  of  a  tenant  in  oommon  to  contribute  to  the  coet  of  im« 
t.       proven\ent8  made  l^  his  ootenanta  is  not  barred  by  the  Statute  of 
.  :      Limitations  as  long  as  the  cotenancy  exists. 

In  appraising  the  interest  of  one  of  seireral  cotenants  of  real  piop- 

r^      erty  for  the  purpoees  of  Che  transfer  tax,  allowance  should  be  made  for 

contribution  for  improvements  made  by  cotenants,  though  not  within 

the  statutory  period.    Matter  of  Wood 542 

i-.  Same — Affraibal — ^Deduction  of  ▲dicinibtbatuon  expensbs. 

The  value  of  the  estate  of  a  deceased  person  for  tHe  purposes  of 
the  transfer  tax  is  not  to  be  diminished  by  the  expense  of  litigation 
over  the  relative  rights  of  the  distributees  among  themselves,  though 
such  expense  may  diminish  their  individual  shares. 

But  the  expense  incurred  in  resisting  a  claim  to  the  entire  estate  by 
one  who  alleges  an  agreement  with  the  deceased  pursuant  to  which  he 
was  to  have  the  decedent's  entire  estate  at  his  death  should  be  de- 
ducted from  the  value  of  the  estate  in  making  an  appraisal.    Matter 

of  Sanf ord 391 

•5.  Same — Assbsbment — ^Affbaisal — DEDUcmoN  of  value  of  estate  bt 

GX7BTE8T. 

Where  a  wife  dies  intestate  her  husband's  right  of  curtesy  in  her  real 
estate  should  be  deducted  from  the  amount  of  her  estate  before  fixing 
the  transfer  tax  thereon.    Matter  of  Starbuck 14S 

€.  Same — ^Exemptions — ^Hosfitaib — ^Benevolent  asbocxations. 

Although  the  services  of  patients  at  the  Craig  Oolony  for  Bpileptict 
are  utilized  upon  its  lands  to  grow  foods,  or  to  make  products  which 
may  be  sold  by  the  State  and  the  proceeds  used  to  purchauBe  necessities 
for  the  support  of  the  colony,  it  is,  nevertheless,  within  the  meaning 
of  section  221  of  the  Tax  Law,  conducted  "  exclusively  "  for  the  chari- 
table  and  other  purposes  specified  in  the  section;  and  a  legacy  to  it  is 
exempt  from  transfer  tax. 

The  Woman's  Christian  Temperance  Union  of  Ballston  Spa,  N*.  T., 
is  also  within  the  language  of  said  section,  and  a  legacy  to  it  is  like- 
wise exempt.    Matter  of  Moore 873 

7.  Same — ^£xemption  ABisaNG  fbom  afplioation  of  funds  bt  exboutob— 
Abbesbmsnt— Affbaisal — ^DEDUonoN  OF  COMMISSIONS — ^DsDucnoir 
OF  debts.    See  ^tter  of  Porter 443 

6.  Same — Cemetebt  association. 

A  bequest  to  a  foreign  cemetery  association,  the  interest  upon  which 
should  keep  the  testator's  lot  in  good  condition  forever,  is  taxable 
under  the  laws  relating  to  taxable  transfers.    Matter  of  Fay. ...       72 

D.  Same — Pbofebtt  and  intebest  subject  to  tax — ^What  constitutes 

TAXABLE  TBANSFEB, 

When  a  wife,  resident  in  the  State,  dies  without  a  will,  leaving  her 
husband  and  no  descendants,  the  husband  ddes  not  take  her  personal 

40 
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of  the  decree,  the  enforoement  of  which,  in  the  meantime,  maj  b» 
subject  to  rei^ul&tion  and  restraint.    Matter  of  SnedelcBr 2S 

2.  NilTUBE   AND   E88ENT(L1L8    IN    OENiaUL — FBEBVMSTlOTfB — ^EffBOT   OT   SB* 

CSTALS  IN  JUDQicENT.    See  Matter  of  Higgine 831 

3.  Same — ^Abionibtbation  or  decedents'  estates — Settlement  of  cxaims 

ON    ACOOITNTmG    BY    BEPEESENTATIVBB — CLAIMS    AGAINST    WOKEBBXTk." 
TIVES — ^PBOCEDUBE  AND  BEVIEW — ^HBAHOfG,  BEHBABINO  AND  DEai8I0H-* 

Deoibion — Suspending  decision  pending  decision  in  otbb  ooubx. 

The  Sarrogate'B  Conrt  has  no  Jurisdiction,  upon  the  settlement  oC 
the  accounts  of  a  testamentary  trustee  who  is  also  one  of  the  bene- 
ficiaries of  the  trusty  to  pass  upon  a  claim  that  he  should  account  to 
the  estate  for  the  injury  inflicted  upon  it  by  reason  of  his  having 
joined  with  other  beneficiaries  in  the  purchase  of  a  portion  of  the  real 
estate  for  their  own  interest  and  profit. 

And  the  court  will  not  examine  such  dealings  of  the  trustee  with  the 
estate  in  order  to  determine  whether  or  not  the  trustee  is  entitled  to 
commissions  and  thus  make  an  adjudication  conclusive  upon  the  par- 
ties, but  wiU  reserve  the  question  of  commissions  and  leave  the  parties 
to  settle  the  question  of  the  trustee's  liabilily  in  the  Supreme  Court 
where  complete  relief  may  be  g^ven.    Matter  of  Mclnemey..-*     H^ 

4.  Same — Claims  bt  and  aqaiinst  estate  in  general — Claims  ADMimD^ 

aijx>wed  on,  ob    BBjEcna)    bt    bepbesentativb.      See    Matter    of 

Scheet*. W 

6.  Same — ^Incidental  jubisdictton — ^When  cotjbt  will  betube  to  ec^b- 

CISE  JI7BI8DICTI0N  DUBING  PENDENCY  OF  A0EION  IN  SCPBEME  COUBT. 

Where  a  doubtful  question  as  to  the  construction  of  a  will  Is  in- 
volved in  an  action  pending  in  the  Supreme  Court  for  the  partition 
of  real  property,  the  Surrogate's  Court  will  not  pass  upon  the  questioa 
on  a  summary  application  to  revoke  letters  of  administration  oims 
iettamento  cmnewo,  though  the  question  is  also  involved  in  the  latter 
proceeding,  but  will  dismiss  the  application  without  piejudioe  to  » 
renewal  thereof   after   the  termination  of   the   action.     Matter  of 

Dunn. ' 175 

6.  Same— The  ooijbt  and  its  officebs — ^Powebs  of  suooessob— Cdmpi» 

TION  OF  PBOCEEDINGS. 

When  the  term  of  office  of  a  surrogate,  before  whom  a  proceeding 
for  t!he  judicial  settlement  of  an  executor's  account  has  been  heard» 
expires  after  he  has  made  a  decision  but  before  the  findings  and  deerso 
are  completed,  his  successor  in  office  may  sign  the  findings  and  mafca 
the  decree.    Matter  of  Taylor 116 

See  Bankbttptcy. 
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LEGACY. 

Hods  aitd  suvficienct  ot  patusnt — ^Lbgaot. 

Where  a  niece  who  has  lived  with  her  aunt  and  has  been  brought 
up  by  her  after  reaching  mature  years  leaves  her  and  engages  in  dif- 
ferent pursuits;  but  later  when  her  aunt  after  absence  in  another  State 
returna  to  her  former  home  in  feeble  health  the  niece  goes  to  live  with 
her  and  does  the  work  of  the  household  until  the  aunt's  death,  for 
which  the  aunt  told  her  she  should  be  well  paid,  and  it  appears  that 
the  niece  expected  such  compensation  to  be  made  by  the  aunt's  will, 
and  the  aunt  makes  provision  for  the  niece  in  her  will  to  an  amount 
in  excess  of  the  fair  value  of  her  services,  the  legacy  is  to  be  regarded 
as  having  been  intended  as  compensation  for  her  services,  and  a  claim 
in  addition  thereto  ahould  be  disallowed.    Matter  of  Seeley 499 

See  KoTE  on  Abatement  or  Lbqacieb,  249. 

Note  on  Mabbes,  124;  Tbubts,  2. 

LIFE  ESTATES. 

liLABUJTIEB    AB.  BETWEEN    LITE   TENANTS    AND    BBMAINDEBICEN — ^RlQHT    ZIT 
OENEBAL — CaBBTINO  UNFBODUOrnVE  FBOFEBTT. 

The  charges  for  carrying  unimproved  and  unproductive  property 
withheld  by  testamentary  trustees  from  the  market  for  the  eventual 
benefit  of  the  remainder,  where  the  trustees  have  acted  in  the  exercise 
of  a  sound  discretion  and  the  property  has  appreciated  in  value  suffi- 
ciently to  justify  their  management,  should  be  charged  upon  the  fund 
and  not  upon  the  inccmie  of  the  life  tenant.    Matter  of  Ooombs. .     131 

LIMITATIONS  OF  ACTIONS. 

1.  Bevival  or  OBUGAUioN — ^Acknowledgment  and  new  pbomisb — ^Fobm  c/r 

FBOMIBE— PBEBENTATION  Or  CLAIM  AND  ALLOWANCE  BT  EXECUTBIZ. 

The  presentation  to  an  executrix  by  a  creditor  of  the  decedent  of  a 
claim  against  his  estate  and  its  allowance  by  the  executrix  is  a  liqui- 
dation of  the  claim  and  fixes  a  new  date  for  the  running  of  the  Statuta 
of  Limitations.  Such  presentation  and  allowance,  in  the  absence  of 
fraud  or  collusion,  establishes  the  validity  of  the  claim  as  effectually 
as  a  judgment  against  the  executrix.    Matter  of  Nelson 216 

2.  AccBUAL  or  CAUSE  or  aciion — ^AonoN  against  cotenant  roB  contbi- 

BunoN.     See  Matter  of  Woods 642 

MARRIAGE. 

2.  Evidence  and  qttestions  or  law  and  tact — SumciBNCT  or  bvideno& 
Relations  between  a  man  and  woman,  meretricious  in  their  inoep- 
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tion,  may  become  matrimonial  in  character  without  the  aid  of  a 
monial  marriage;  and,  in  euch  a  case,  amid  conflicting  cireumatanceay 
continued  cohabitation  and  the  birth  of  a  child  recognized  by  the  father 
and  treated  by  him  as  legitimate  during  the  remainder  of  hie  life 
compel  the  conclusion  that  the  relation  of  husband  and  wife  existed 
between  the  parties.    Matter  of  Spink 79 

2.  Sajcb — Fact — Sufuqebnct — Coicmon  law  MASBiAas. 

Where  a  husband  after  the  death  of  his  wife,  from  whom  he  had 
been  liying  tfeparate  and  apart  for  several  years,  agreed  with  the 
woman  who  had  been  his  mistress  since  the  separation  to  live  together 
as  man  and  wife  and  they  did  so  live  until  his  death;  and,  though  no 
ceremonial  marriage  took  place,  the  testimony  is  clear  that  from  the 
death  of  his  wife  he,  by  declarations  verbal  and  written,  conduct* 
repute  and  reception  among  neighbors,  acknowledged  her  to  be  hie 
wife  and  her  child  by  him  born  before  the  death  of  his  wife  to  be  his 
lawful  son,  the  former  mistress  will  be  held  to  be  the  lawful  wife  of 
decedent  and  his  widow  and  entitled  to  letters  of  administration  upon 
his  estate  and  said  son  Intimate,    See  Matter  of  Terwilliger. ...     184 

3.  In  genesaij — Vauditt  of  mabbiagb— Aiteb  absence  fob  five  tsabs-* 

RETUBN  of  FOBliEB  HUSBAND— RIGHTS  OF  WIFE  IN   BBOOND  HUBBANI/E 

ESTAiiB.    See  Matter  of  McElinley 387 

NOTES. 

NOTE  ON  ABATEMiaTT  OF  LEGACIES U9 

NOTE  ON  ATTESTATION  CLAUSE 434 

NOTE  ON  BEQUESTS  FOR  MASSES 124 

NOTE  ON  CURTESY 265 

NOTE  ON  CY  PRES  DOCTRINE , 7« 

NOTE  ON  DEMONSTRATIVE  LEGACIES 484 

NOTE  ON  TESTAMENTARY  DISPOSITION  BY  WIFE  OF  INSUR- 
ANCE POLICY  ON  HUSBAND'S  LIFE 384 

ORDERS  AND  DECREES. 
see  frocfedtjre  and  review;  psndenct  of  action. 
Pendency  of  action  in  another  jubisdiction — ^Fobmib  adjitihcatidn— 

ADJTTDICATIONS  operative  AS  BAB  OB  AS  CONCLUBITB  EVIDENGB — IN  OER* 
EBAL — OOUBT  RENDERING   JXTDGUENT — ^InFEBIOB   COX7BT&— FOBEiaN   PlK>- 

BATE  CouBT.    See  Matter  of  Sande. 84 

PRINCIPAL  AND  SURETY. 

1.  Nature  and  creation  of  belaison— Nature  of  oontbaoi;    See  Matter 
of  Sloane. «...    178 
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2.  SiLics— Rights  and  bxicedies  or  sxtbdtt  agaikst  pbinoifai/— iRaoovEsr 
OYEB.    See  Matter  of  Darrow 240 

PROCEDURE  AND  REVIEW. 

1.  HEABIFe,  BEHSASINO  Ain>  DECI8I0N— ^DBHIBSION  OF  BBQTTEBTS  B7  FAB- 
TIBS — SETTUEHBNT  of  FII7DIITG8. 

A  Surrogate's  Ckmrt  may  make  findings  of  fact  or  rule  upon  ques- 
tions of  law,  pursuant  to  requests  therefor  upon  the  settlement  of  a 
ease  on  appeal,  a^  any  time  before  the  case  in  its  final  form  is  certified 

as  settled  by  the  judge's  signature.    Matter  of  McGarty 06ft 

2.  Costs  and  AiXiOWANCES — Powsb  of  subbogatb  in  oenebal — ^Pakheb 
bntitijcd  to  costs— Amount  and  items — Allowances.  See  Matter 
of  Kreidlcr 569 

3.  OBDSBS  and  DBCBEES — QPEIULTION  AS  BAB  OB  AS  CONCLUSIVB  EVIDBNOB-^ 

Pbobatb  and  bevogation  of  fbobatb— Not  conglusivb  on  affuoa* 
tion  fob  fbobatb  of  anothkb  pafkb  ezb0x7ted  about  same  time. 

The  adjudication  that  one  of  two  papers  made  within  a  few  minutes 
of  each  other  should  not  be  admitted  to  probate  as  the  will  of  the 
person  subscribing  it  does  not  constitute  a  former  adjudication  of  the 
question    of    admitting    the    other    paper  to    probate.      Matter    of 

Essig 201 

4.  Same — Openxng,  yacatino  and  cobbexhing — ^Pbocedubb  to  open  ob  sst 

ASIDE  DE0BEE8 — ^HOW  INSTITUTED. 

Proceedings  to  reopen  or  Tacate  decrees  of  a  Surrogate's  Court  may 
be  instituted  by  an  order  to  show  cause  or  notice  of  motion  and  the 
issuance  and  the  publication  of  a  citation  are  not  required,  though  the 
executor  is  a  resident  of  a  foreign  jurisdiction.    Matter  of  Smith .     833 

ff.  Sams — Enfobcement — Contempt — Disohabge  fbom  impbisonment. 

The  Surrogate's  Court  will  not  discharge  from  imprisonment  a  tes- 
tamentary trustee  who  stands  committed  for  contempt  for  failure  to 
pay  over  moneys  in  accordance  with  a  decree  of  said  court,  because  of 
inability  to  pay  the  fine,  where  the  only  proof  of  his  inability  is  his 
own  mere  general  statements  that  he  has  no  property  and  no  means 
of  earning  money  except  his  pereonal  services.    Matter  of  Geyef .     117 

16.  Samb — Opening^  yacatino  and  cobbboting — Gbounds — ^Ebbobs  of  law 
ob  fact. 

Where  by  misconstruction  of  law  part  of  the  estate  of  an  intestate 
furvived  only  by  cousins  and  descendants  of  deceased  cousins  was 
decreed  to  be  paid  to  the  descendants  of  the  deceased  cousins,  the 
error  should  be  reviewed  by  an  appeal  and  not  by  a  motion  to  open 
and  modify  the  decree.    Matter  of  Schlosser 168 

7.  Samb — Opebation  as  bab  ob  as  oonclusiyb  eyidisnc&— Removal  of 
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EBPREBEBTTAXrVEa — AOJUDIOATEON  OOirOLUBIVE  DT  BUBSBQUBHT 

iNoa  ix>B  ACcojjJXTnxQ.    See  Matter  of  Welch • 

S,  SAJiE — OpEBATION  as  BAB  OB  AS  CONCLUSIYB  STIDENCB— &GI1IdCEIfT  OT 

AGCX>xjirrs.     See  Matter  of  Butler 410 

3,  Same — Opesinq,  vAOAxma  and  ooBBEcnNo— Obouitds — ^Ebbobs  of  law 

OB  FACT.    See  Matter  of  Peteraon 610 

Qee  Appeabancb. 

STATUTES. 

fiTATuns — ^Enactment  and  yaliditt  in  asNiaiAii — ^Pbebuicftions  to  sur- 
POBT.    See  Matter  of  Porter.  441 

SUBROGATION. 

YOILUNTABT  PAYMENT — ^PAYMENT  OF  DECEDENT'S  DEBTS  BT  ADMINI81SATBXZ. 

An  administratrix  by  voluntarily  paying  off  and  diBcharging  with 
her  own  funds  debte  of  the  decedent  does  not  become  entitled  to  be 
subrogated  to  the  rights  of  the  creditors  and  to  assert  their  claims  in 
proceedings  for  the  sale  of  the  decedent's  real  property  for  the  paj^ 
ment  of  his  debts.    Matter  of  Rider 640 

SUSPENSION  OF  POWER  OF  ALIENATION. 

EFFEOT   of   SEFABABIUTT   of   ESTATES — SBPABATB   TBUSTB   F(»    MOBp  TEAIT 

TWO  LIVES.    See  Matter  of  Hoffman 000 

TAXES. 

1.  INHEBITANCB  and  TBANSFEB  taxes — ^ASSESSICENT — APPBAIBAL — DSDVO' 
TZON  OF  ADMINISTRATION  EXPENSES — ^I>ia)n0TI0N  OF  00KMISSI0K8  OF 
BEAL  ESTATE  BBOKXB. 

Where  legacies  are  charged  upon  real  estate  and  the  necessity  for 
the  sale  of  the  lands  is  clear,  commissions  of  a  broker  upon  such  sals 
should  be  allowed  as  a  necessary  expense  of  administration  upon  the 
appraisal  of  the  estate  for  the  transfer  tax.  Matter  of  Roths- 
child.       204 

-2.  Same— Appbaisal — ^DEDUcraoN  of  administbation  expenses — ^DouBxa 

COMMISSIONS  TO  EXBOTTTOBS. 

Where  an  estate  amounte  to  less  than  $100,000  at  the  death  of  » 
testator  but  more  than  that  amount  comes  to  the  hands  of  the  ex- 
ecutors by  the  subsequent  accrual  of  interest,  each  executor  is  entitled 
to  full  commissions,  and  separate  commissions  should  be  deducted  is 
appraising  the  estate  for  the  transfer  tax.  Matter  of  Van  Pelt. .  206 
3.  Same — ^Assessment — ^Appbaisal — ^Deduction  of  amount  oF  oontbibv- 
tion  due  cotenant  fob  dcpbovements. 
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The  liability  of  a  tenant  in  ocmunon  to  oontribate  to  the  cost  of  im- 
proveiqente  made  l^  his  cotenante  is  not  barred  by  the  Statute  of 
LimitationB  as  long  as  the  cotenancy  exiats. 

In  appraising  the  interest  of  one  of  seireral  cotenante  of  real  prop- 
erty for  the  purposes  of  ihe  transfer  tax,  allowance  should  be  caade  for 
contribution  for  improyemente  made  by  cotenante^  though  not  within 

the  statutory  period.    Matter  of  Wood 642 

4.  Same — ^Apfbaisal — ^Deduction  of  aominibtbaiuon  zxpenses. 

The  Talue  of  the  estate  of  a  deceased  person  for  tHe  purposes  of 
the  transfer  tax  is  not  to  be  diminished  by  the  expense  of  litigation 
over  the  relative  rights  of  the  distributees  among  themselves,  though 
such  expense  may  diminish  their  individual  shares. 

But  the  expense  incurred  in  resisting  a  claim  to  the  entire  estate  by 
one  who  allies  an  agreement  with  the  deceased  pursuant  to  which  he 
was  to  have  the  decedent's  entire  estate  at  his  death  should  be  de- 
ducted fr<»n  the  value  of  the  estale  in  making  an  appraisal.  Matter 
of  Sanf ord 39f 

^.  SA.1CE — ^ASBESSHSNT— AFFRAISAL — ^DEDUCTION  OF  VALUE  OF  ESTATE  BT 
CUBTE8T. 

Where  a  wife  dies  intestate  her  husband's  right  of  curtesy  in  her  real 
estate  should  be  deducted  from  the  amount  of  her  estate  before  fixing 
the  transfer  tax  thereon.    Matter  of  Starbuck 14S 

4.  Same — Exemptions — ^Hospitau — ^Bbnevolent  associations. 

Although  the  services  of  patients  at  the  Craig  Oolony  for  Bpileptioa 
are  utilized  upon  its  lands  to  grow  foods,  or  to  make  products  which 
may  be  sold  by  the  State  and  the  proceeds  used  to  purchauae  necessities 
for  the  support  of  the  colony,  it  is,  nevertheless,  within  the  meaning 
of  section  221  of  the  Tax  Law,  conducted  "  exclusively  "  for  the  chari- 
table and  other  purposes  specified  in  the  section;  and  a  legacy  to  it  is 
exempt  from  transfer  tax. 

The  Wonutn's  Christian  Temperance  Union  of  Ballston  Spa,  N.  T., 
is  also  within  the  language  of  said  section,  and  a  legacy  to  it  is  like- 
wise exempt.    Matter  of  Moore 878 

7.  Sams — ^Exemption  abising  fbom  appuoation  of  funds  bt  exboutob— 
Assessment— Appbaisal — Deduotion  of  commissions — ^DEDUcnoN 
OF  DEBTS.    See  ^tter  of  Porter 448 

5.  Same — Cembtebt  association. 

A  bequest  to  a  foreign  cemetery  association,  the  interest  upon  which 

should  keep  the  testator's  lot  in  good  condition  forever,  is  taxable 

under  the  laws  relating  to  taxable  transfers.    Matter  of  Fay. ...       72 

1).  Bamb—Pbopebtt  and  intebest  subject  to  tax — ^What  OONSTnUTSa 

taxabia:  ibansfeb. 

When  a  wife,  resident  in  the  State,  dies  without  a  will,  leaving  her 
husband  and  no  descendants,  the  husband  ddes  not  take  her  personal 

40 
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eitaie  by  Tiitne  of  the  intestate  laws  of  the  State,  and  there  is  no 

taacable  transfer  thereof.     Matter  of  Green 610 

10.  Sams— VxLUB  of  bstatb. 

Under  the  piiovisions  of  the  Transfer  Tax  Law  as  amended  bf  diap* 
ter  T06  of  the  Laws  of  1910,  the  tax  upon  a  legacy  of  over  $IMK>  ba- 
queathed  to  an  adult  child  of  a  testator  is  one  per  eent  upon  the  en- 
tire l^gs^  And  not  upon  the  amount  by  whidi  it  ezoeeds  the  som 
of  $500.    Matter  of  Mason. 602 

11.  ESTATB  BT  AFPOIKTliENT  BT  WILL  FUBSUAITT  TO  WILL  OF  BE1C01B  AIT- 
GBTOB. 

Where  a  daughter  by  her  father's  will  had  the  benefit  of  a  tmtl 
fund  thereby  created  during  life  and  the  power  to  appoint  the  persona 
to  receive  it  at  her  death,  and  his  will  further  provided  that,  if  she 
should  fail  to  make  such  appointment,  the  fund  should  go  to  her  issue; 
and  where  the  daughter  by  her  will  appointed  the  same  persons  ta 
receive  the  fund  to  whom  it  was  given  by  the  will  of  her  father,  she 
effected  nothing  by  such  appointment,  since  the  appointees  already 
had  a  vested  remainder  under  her  father's  will;  and  their  interests  are 
not  liable  to  taxation  as  if  transferred  to  them  by  the  will  of  the 
daughter.    Matter  of  Chapman. 59 

12.  Same — Abbebbuxixt — ^Review  of  pbocebdinos — 'ErwEcrr  of  fqbmsb  af> 
PEAL.^    See  Matter  of  Warren IIS 

13.  Sake — ^Pbofebtt  pabsing  uin>EB  poweb  of  apfointment. 

The  transfer  of  such  property  as  is  located  in  this  State,  only,  is 
taxable  where  such  transfer  is  effected  hy  the  exercise  by  a  resident 
of  the  State  of  New  Jersey  of  a  power  of  appointment  created  under 
the  will  of  a  resident  of  this  State  who  died  in  1886.  Matter  o£ 
Kissel 861 

14.  Same— DiffOBiT  in  bank— To  cbedit  of  hubbaitd  aiid  wife  JoniTLT. 

The  deposit  by  husband  and  wife  of  moneys  belonging  to  eaeh  ta 
their  Joint  credit  in  a  savings  bank  does  not  indicate  a  gift  inter  viivoe, 
but  an  intention  that,  on  the  death  of  either,  the  funds  belonging  to 
the  one  dying  shall  pass  to  the  survivor;  and,  upon  the  death  of  either, 
the  transfer  of  that  part  of  the  deposit  so  passing  to  the  survivor  la 

taxable.    Matter  of  Eline 864 

16.  Saio>— TkANSFBB  BEFOBE  dHath.    See  Matter  of  Jones SOS 

16.  Same — TskkifBTEaa  befobb  death—- 'nkANSFEBS  nf  ooirrEMPLAiioir  or 

DEATH. 

Gifts  or  grants  made  in  contemplation  of  the  death  of  the  donor  or 
grantor  and  taxable  under  the  laws  relating  to  taxable  transfers  are 
not  limited  to  gifts  eauta  mortis  but  extends  to  gifts  inter  vivos  whietk 
are  made  by  the  donor  in  contemplation  of  death.  Matter  of 
Price. 6S 

17.  Sams— PB0CEED8  of  lands  <n  fobeign  state  uvdeb  oonteact  or  baul 
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Where  at  the  time  of  a  deoedenfs  death  she  had  contracted  to  mII 

\       lande  owned  by  her  in  another  State  and  had  signed  and  sealed  a  deed 

thereof  which  was  afterward  delivered,  the  prooeeds  of  the  sale  received 

by  her  representatives  after  her  death  are  not  taxable  under  the  law 

relating  to  taxable  transfers.    Matter  of  Baker 002 

18.  Sakb-^Pbopebtt  srruAnD  iir  anothib  btact— AsBSSSiinrT— Af« 
PBAiBAL — Or  pabhouiab  PBomiTT — Good  whl  or  Btranrns.  See 
Matter  of  Vivanti 207 

19.  SaMB— PnOPEKirr  and  INTmBBT  BUBJZCT  TO  TAX — ^Pbopistt  BrrUAIlD 

IN     ANOima     BTATK— ASBETB     MBTBIBUTB)     THEBKUNDD — GLAIM     OV 
DOHSOHIABT  ABMINIBTBAIION. 

Where  assets  of  a  deceased  person  in  California  are  distributed  there 
under  the  intestate  laws  of  that  State  pursuant  to  a  decree  which  ad- 
Judges  the  decedent  to  have  been  a  resident  of  that  State  and  do  no4 
come  to  the  hands  of  the  executor  in  New  York,  they  will  not  be  taxed 
here;  though  by  a  subsequent  decree  in  New  York  it  is  adjudged  that 
the  decedent  was  at  the  time  of  his  death  a  resident  of  this  State. 
Matter  of  Cummings. 211 

20.  SA1D&— ABBBBSMSNT— APPBAIBAIi— DbDUCTION    of    ADIONIBIBATIVB    EZ- 

PBNBBB — ^Dia>T70ii0N  OY  DOWBB.    See  Matter  of  Shields 688 

TRUSTS. 

1.  POBPOBXB  lOB  WHICH  EXFBBB8  TBUBTB  ABB  VAUD— PaBBIVB  TBT78TB.     See 

Matter  of  Martinus. 810 

2.  SaMB— SEBVICES  to  BB  FKBFOBMED  ATEEB  death  of  GBANTOfi— Mabbeb. 

A  direction  to  executors  to  pay  and  expend  certain  sums  from  time 
to  time  in  their  discretion  for  the  expense  of  Roman  Catholic  massee 
for  the  repose  of  the  souls  of  the  testatrix  and  her  parents  is  a  gift  to 
the  executors  for  a  religions  use  upon  a  valid  and  effectual  trust  and 
taxable  at  the  rate  of  five  per  cent    Matter  of  Eppig 202 

8.  TRB  BENEnOlABT,  RIB  E8TA1B,  BIGHTB  AND  INTEBBBT-^RlOHTB  OF  BENE- 

FidABT  OF  INOOMB— What  IB  INOOHE.    Soc  Matter  of  Oarey 104 

4.  Same— THE  BENEnOIABT,  HIB  BIGHTB  and  INTEBBST — ^BSOHTS  OF  BENB- 

FICIABT  TO  INOOHE  WHEBB  BENEITCIABT  IB  INOOHPETENT. 

Under  a  trust  to  apply  the  income,  revenue  and  profit  of  the  tes- 
tator's estate  to  the  maintenance  and  use  of  his  two  sons  during  their 
natural  lives,  the  beneficiaries  are  entitled  to  the  entire  income;  and» 
where  they  are  incompetent^  it  should  be  paid  to  their  connnittee. 
Matter  of  Seharmann 280 

5.  THE     TBUBimC,     APPOINTMENT,     QUALOIGATION,     BBBIGNATION     AND     BB- 

HOVAIr— BONDB  AND  OBLIGATIONB — ^BOND  OF  TEBTAHENTABT  TBUBTE1>* 

When  to  be  bbquibbd:    BxBcimoN  and  adminibteation  of  tbubt— 
Invbbtmentb— Abbetb  of  benefioubt.    See  Matter  of  Oarr. . . .     867 
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6.  Bamb — Compensation — ^Haxj*   comassioNB — Upon   intisicbha.tb  Ai9i 

OOXTNUNG;   PBOPSSTT  POBlfINQ  BASIS  or  AUOWANCB. 

One  appointed  by  the  surrogate  to  execute  the  unexecuted  tmat  upon 
the  death  of  a  testamentary  trustee  is  entitled,  upon  the  first  inter- 
mediate accounting,  to  one-half  commissions  upon  the  principal  of  the 
estate.     Matter  of  Silliman 461 

7.  Impued  tbusts — ^In  genebau 

Where  no  reason  appears  why  a  testatrix  should  have  intended  to 
give  her  estate  absolutely  to  the  person  named  in  her  will  as  the  sole 
legatee,  whom  she  had  known  but  a  short  time,  the  gift  thereof  to  him 
''to  use  as  he  may  desire  in  the  Master's  work  "  will  not  be  taken  as 
intending  an  absolute  gift  but  as  an  attempt  to  create  a  trust  ^hieh 
is  ineffectual  because  the  objects  and  purposes  of  the  testatrix  are  so 
undefined  and  the  beneficiaries  are  so  indefinite  and  uncertain  that 
the  court  could  not  direct  the  manner  in  which  her  intention  should 

be  carried  out.    Matter  of  Seymour 487 

9.  Termination  and  abbogation  of  tbust — Fxtuillment  of  vuvpool  Sea 
Matter  of  Farmers'  L.  &  T.  Co 664 

9.  AOOOUNTINO  AND  DISOHABOB — ^RELIEF  OBANTED. 

The  decree  to  be  entered  upon  the  accounting  of  a  deposed  tmstea 
must  require  the  estate  to  be  turned  over  to  his  successor  in  moB^» 
in  the  absence  of  special  conyention  to  the  contrary. 

In  such  case  the  removed  trustee  is  entitled  to  a  clear  title  to  doubt- 
ful assets  either  before  or  at  the  time  of  the  decree  requiring  the  pay- 
ment of  the  fund  in  cash.    Matter  of  Boyer 619 

WILL. 
1.  Disposal  by   will — Right   of   disposal  and   mattois   msPoaABui 

BT  will — COBPOBATIONS  AND  USGAL  ENTTTIEB:  iNTflBPBETATEON  AND 
CX>NSTBUOTION — ^TEBMS  DEFINING  THE  NATUBE  AND  QUAIJTT  OF  E8TATBB 
OB  INTEBESTS — FiDUOIABt  OB  nnXTVIDUAI^  LEGAL  OB  BQUITABIX  AND 
OTHEB  QUALIFIED  INTEBESTS — ^TBUSTS  IMPLIED— FlBOM  FBBGATOBT  WOBOS* 

A  provision  of  a  will  for  the  perpetual  care  of  the  testator's  ceme- 
tery lot  outside  the  State  of  New  York  and  the  lettering  of  the  monu- 
ment standing  upon  it  is  valid  as  a  trust  of  the  testator's  personal 
estate. 

The  further  provision  that  the  remainder  of  his  personal  estate  be 
disposed  of  by  two  persons  named  therein  ''  as  they  think  best,  we  hav- 
ing advised  with  them  thertof,  and  left  the  disposal  of  any  residua 
of  our  estate  to  their  judgment  as  may  seem  best  to  them  at  that 
time,"  without  any  further  directions  to  the  legatees  as  to  the  dispoai- 
tion  to  be  made  of  the  estate  by  them,  either  secretly  or  by  the  terms 
of  the  instrument,  sui&ces  to  pass  the  remainder  and  residue  of  tha 
personal  property  to  the  legatees  absolutely.    Matter  of  Berkina.     68^ 
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fi.  StAm — ^Mistake,  fbaxtd  akd  undcb  infltteitce,  stc. — Genkbal  bulbs — 
Urdxtb  influence— Appeals  and  persuasions. 

Where  a  testator,  after  bayii^  made  a  will  gMng  hie  wife  the 
use  of  his  estate,  which  consisted  of  the  house  and  lot  in  which 
they  resided,  for  life,  with  remainder  to  a  son  by  a  former  wife,  a 
man  in  middle  life  and  able  to  provide  for  himself,  on  the  same  day, 
after  a  long  interview  between  the  husband  and  wife  in  the  office 
'  of  the  attorney  who  drew  the  will  and  as  the  result  of  the  tearful 
argument  and  persuasion  of  the  wife  who  was  enfeebled  in  health  and 
advanced  in  years,  made  a  new  will  giving  his  estate  to  her  abso- 
lutely, it  cannot  be  inferred  from  the  circumstances  of  the  transac- 
tion that  the  testator  was  subjected  to  undue  influence  in  the  making 
of  the  latter  wiU.    Matter  of  Hall 571 

3.  Same— Evidence — ^Devise  ob  legacy  to  counsel  ob  dbafisman — ^Hub- 

band  AS  deaftsman — ^The  testamentabt  instbumsnt  ob  act — ExE* 

CUnON  op  will — ^EvIDENCB  of  execution — ATTBBTA.IION  CLAUSE — ^NOT 
EVIDENCE  OF  FACTS  STATED—SUFFICIENCT  07  EVIDENCE — ClBCUMSTANGBd 
SUPPORTING   PROOF  BT  HANDWBmiNG. 

Where  the  three  subscribing  witnesses  to  a  will  having  no  attestation 
clause  are  dead,  but  their  handwriting  and  that  of  the  testatrix  is 
established,  and  it  affirmatively  appears  that  at  the  time  of  the  trans- 
action the  decedent  was  competent  to  mcdce  a  will  and  was  under  no 
restraint,  the  will,  though  in  the  handwriting  of  the  testatrix's  hus- 
band to  ^hom  the  whole  estate  was  devised,  will  be  admitted  to 
probate.     Matter  of  Abel 168 

4.  Valxditt,  operation  and  legal  effect — In  general — Cr  pbes  doo- 

TBINE. 

A  bequest  to  one  who  is  the  treasurer  of  a  hospital  in  trust  to  be 
used  as  she  may  deem  best  towards  the  interest  of  the  hospital  is  valid 
under  the  provisions  of  chapter  701  of  the  Laws  of  1893  as  amended 
'by  chapter  291  of  the  Laws  of  1901. 

Nor  does  such  bequest  contravene  the  provisions  of  section  6  of 
chapter  319  of  the  Laws  of  1848  as  amended  by  chapter  623  of  the 
Laws  of  1903  because  the  will  was  executed  within  two  months  pre- 
ceding the  death  of  the  testatrix.    Matter  of  Beaver 74 

U.  Establishment  and  annulment — ^Pbobatb — ^Pboceedubid — ^Evidencb — 
Decree  of  fobeign  Pbobate  Coubt. 

In  a  proceeding  for  the  probate  of  a  will  in  a  Surrogate's  Court  of 
this  State  a  judgment  of  a  Probate  Court  in  a  foreign  State  admitting 
to  probate  an  alleged  subsequently  executed  will  of  the  decedent,  such 
Probate  Court  being  an  inferior  court  of  limited  jurisdiction  and  not 
capable  under  the  laws  of  such  State  of  becoming  a  final  or  conclu- 
sive adjudication,  until  the  expiration  of  the  period  allowed  by  the 
V      laws  of  that  State  for  the  commencement  of  an  action  or  proceeding 
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in  a  Cirenit  Court  to  determine  the  Tftlidity  of  the  will,  and  then  onlj* 
in  the  event  that  no  such  action  or  proceeding  has  been  commenced 
within  the  prescribed  period,  is  not  admissible  in  evidence  where  such 
action  has  been  brought  in  the  Circuit  Court  under  the  laws  of  such 
foreign  State.     Matter  of  Sands. 64 

6.  The  testamentabt  iNsnuicEirT  on  act — Joiitt  ob  mutual  nuk- 

OUPATIVE  OB  FOBEZGN  WILLS — ^NUNCUPATIVE  WILLS — WhEN   ALLOWABLE 

OB  PBOPEB;  Evidence  as  to  makino  of  NUNCUPAonvB  will:    Pbobatk 

ESTABUSHICSNT    AND    ANNUUCENT — ^PkOBATE — ^PBOOEDUBB — ^PETITION — 

Suffioienct  of  pEirnoN  fob  pboof  of  nuncupative  wnxw    See  Hat- 
ter of  COonnor 311> 

7.  Same — Revocation  and  alteration — Right  to  bevoke  ob  altbb  and 

how  accompushed — ^intention  shown  bt  execution  of  second  whjx 

A  will  containing  no  revocation  clause  revokes  all  prior  wills  of  the 

testator  if  it  is  inconsistent  therewith  and  disposes  of  his  entire  estate. 

Matter  of  Oilman 32ff 

B.  Same — ^The  testamentabt  instbument  ob  act — Execution  of  will — 
Evidence  of  execution — Sufficdbnot  of  evxdjbnob— ItenMOirr  or 

SUBSCBIBQCNG  WITNESSES, 

Where  a  will  is  followed  by  a  full  and  explicit  attestation  clause  and 
the  signatures  of  the  testatrix  and  the  witnesses  are  Subscribed  in  the 
proper  place,  and,  upon  the  proceedings  for  probate,  a  subscribing  wit- 
ness testifies  that  the  testatrix  at  the  time  of  its  execution  neither 
declared  the  instrument  to  be  her  will  nor  requested  the  witnesses  to 
I  sign  as  such,  but  it  is  apparent  his  memory  was  uncertain  and  un- 
reliable, and  nineteen  years  have  elapsed  since  the  execution  of  the  will» 
and  it  was  drawn  by  the  husband  of  the  decedent,  an  attorney  of  forty 
years'  experience,  who  knew  the  statutory  requirements  and  appended 
the  attestation  clause  and  was  present  and  superintended  the  execu- 
tion, and  there  is  no  evidence  of  fraud  or  undue  influence,  the  instru- 
ment will  be  admitted  to  probate.    Matter  of  Walker 427 

9.  Same — ^Requisfteb,  fobm  and  validity — Sionatube  at  end  of  will — 
Execution  of  will — ^Evidence  of  execution — ^Pubucahion — ^Re- 
quest. 

Where  a  testatrix  writes  her  name  in  a  blank  space  left  for  that 
purpose  in  the  body  of  the  attestation  clause  immediately  following 
her  holographic  will,  she  has  subscribed  the  will  at  the  end  thereof 
within  the  meaning  of  the  statute. 

And  where,  having  produced  the  instrument  in  question  before  the 
subscribing  witnesses,  the  testatrix  converses  with  them  about  it  in 
such  a  manner  as  to  indicate  clearly  the  nature  of  the  instrument^ 
and,  after  signing  herself  in  the  presence  of  the  witnesses,  hands  the 
pen  to  one  of  them  who  signs  the  attestation  clause  and  then  hands 
the  pen  to  the  other  who  thereupon  signs  his  name  in  like  manner,  & 
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ffuffleient  publication  of  the  will  and  requeet  to  the  witnoaocB  to  sign 
as  snch  is  shown.    Matter  of  De  Hart 436 

10.   SAliK— -EXJSCnnON   07   WILIi-— SuITIOIENCT   of   ▲TTSSTA.tlOir. 

Where  at  the  time  the  signatures  of  the  testator  and  witnesses  were 
eubsoribed  to  an  instrument  it  was  not  properly  executed  and  attested 
as  a  will,  but  thereafter,  as  a  new  transaction,  the  testator  acknowl- 
edged his  signature,  declared  bis  will  and  requested  the  witnesses  to 

I 

attest  the  same  and  the  witnesses,  thereupon,  to  the  knowledge  of  the 
testator,  acceded  to  his  request  and  adopted  their  previous  signatures 
as  an  attestation  of  the  transaction,  they  may  be  held  to  have  signed 
them  as  subscribing  witnesses  within  the  requirements  of  the  statute. 
Matter  of  Starrer 16ff 

11.  Same — ^Execution  07  will — lix  qvshebajj — ^Pbesenge  or  witnesses — 
Publication  ob  testamentabt  deolabation. 

Where  as  to  one  of  the  subscribing  witnesses  to  a  will  drawn  upon 
a  printed  blank  there  was  a  compliance  with  the  statutory  require- 
ments, and  thereafter  the  testator  presented  the  paper  with  his  signa- 
ture upon  it  to  his  brother,  the  other  witness,  and  asked  him  to  wit- 
ness his  signature,  which  he  did,  but  there  was  no  declaration  then 
that  the  instrument  was  a  will,  nor  any  circumstance  from  which 
such  a  declaration  could  be  implied;  and  where  after  remaining  to- 
gether about  an  hour  they  went  to  luncheon  together  and  at  the  table 
the  testator  told  his  brother  that  the  paper  was  his  will,  to  which  the 
brother  made  no  reply  and  did  not  again  see  the  paper,  the  request 
previously  made  was  not  exhausted  at  the  moment  of  its  utterance  but 
reached  forward  and  joining  itself  to  the  declaration  when  made  val- 
idated the  execution  of  the  instrument.    Matter  of  Baldwin 469 

12.  Same — ^Execution    or    will — In    gbnebal — Sionatube — ^Plaob    tdb 
siqnatube — Sionatube  of  witnesses. 

Where  a  will  is  drawn  on  a  printed  blank  and  in  the  body  of  it 
are  written  the  words  "  continued  on  other  side,"  where  the  directions 
for  the  disposition  of  the  testator's  estate  are  written,  and  the  testator 
signs  his  name  at  the  beginning,  in  the  space  intended  for  a  recital 
of  his  name,  and  again  at  the  bottom  of  the  second  page,  but  does  not 
sign  in  the  place  intended  for  his  signature  but  a  notary  public  who 
supervised  the  execution  of  the  instrument  signed  there,  and  the  attes- 
tation clause  follows  the  notary's  signature,  the  provisions  of  the 
statute  have  not  been  substantially  complied  with  and  the  will  should 
not  be  admitted  to  probate.    Matter  of  Sohlegel 112 

13.  SiAME — ^EXBCTUnON  OF  WILL — ^EVIDENCE  OF  EXECUTION — SUFFIOIENCT  OF 

EviDENCB — ^Publication. 

Where  a  will  was  read  aloud  to  the  testator  in  the  presence  of  both 
witnesses  and  the  will  contained  a  statement  that  the  testator  de- 
clared ''herewith  in  the  presence  of  the  two  undersigned  witnesses'' 


F 
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that  after  hig  death  a  penon  named  ahoiild  "  inherit  whatever  estate  '^ 
he  had;  and  where  the  testator  thereupon  signed  the  will  and  the  wii> 
nesses  thereupon  signed  their  names  thereto,  there  is  suiBcient  evi- 
denoe  of  publication  and  request  by  the  testator  that  the  witnesses 

subeoribe  the  instruments    Matter  of  Luthgen fS 

14.  Saioe — ^ExxcunoN  or  wiu/-— EvnnsNCE  of  EZEounoir — SurjuciEMcr  or 

EVIDENCE. 

Where  an  instrument  offered  for  probate  has  no  attestation  clans* 
and  it  appears  that  the  testator  was  a  miller  and  the  witnesses  were 
engaged  in  trade  or  manufacture  and  none  of  them  are  shown  to  have 
had  knowledge  of  the  requirements  necessary  for  the  due  execution 
of  a  will  and  the  proof  stops  with  prima  facie  evidence  of  the  genuine- 
ness of  the  signatures  of  the  testator  and  the  subscribing  witnesses 
and  that  the  instrument  was  in  the  handwriting  of  the  deceased,  the 
proof  fails  to  establish  facts  showing  due  execution  and  publication  of 
the  instrument  as  a  last  will  and  testament^  and  probate  will  be  denied. 

Matter  of  Neary 42 

16.  Samib — Revocation  and  alteration — ^Right  and  how  AccoMFLiSHBa> 
— Cancellation — By  thibd  febson — ^PnoBATE,  establishicent  and 
annulment — ^Pbobate — ^In  qensbal — ^Establishment  of  loss  mt 
fbaudulentlt  oestboted  wilu    See  Matter  of  Hughes. 14 

16.  interpbetaitlon  and  construction — disposal  of  the  entibe  estaik 
— Effect  of  death,  uncebtaintt  ob  invalidity  ob  incapacity  of 
legatees  ob  devisees — ^effect  of  death  of  beneficiasy  in .  ufk 

OF  TESTATOB — Of  LEGATEE  OF  SHARE  IN  BESIDUE. 

Where  a  testator,  in  disposing  of  his  residuary  estate,  gave  two- 
thirds  thereof  to  A.  and  the  other  one-third  thereof  to  B.,  andd  B.  died 
before  the  testator,  the  tatter's  share  does  not  pass  to  A.  under  the 
will  but  remains  undisposed  of  by  testamentary  disposition.  Matter 
of  Kings  Co.  Trust  Co 68S 

17.  Same — Disposal  of  the  enkcbe  estate>— Effect  of  death,  ttnob- 

TAINTY,  ETC. — LEGACIES  DEPENDENT  ON  DECEASE  OF  ANOTHER. 

Where  testator  devised  his  residuary  estate  in  trust  for  his  wife 
during  life,  with  power  to  use  the  principal,  and  directed  that  upon  her 
death  the  remainder  of  the  estate  should  be  converted  into  money 
and,  after  a  legacy  to  a  niece  of  his  wife  and  one  to  his  nephew,  the 
estate  was  given  to  testator's  six  children,  and  the  will  declares  thai 
none  of  the  legacies  shall  vest  until  after  the  decease  of  testator's 
wife,  the  legacy  to  the  niece,  who  predeceased  her,  lapsed  and  returned 
to  the  general  estate.     Matter  of  Denham IS 

18.  Same — Effect  of  death,  uncertainty  ob  invalidity  ob  iNcAPAdrr 
OF  legatees  ob  devisees — Effect  of  death  of  benefioiaby  in  ura 

OF  TESTATOB — OF  LEGATEE  OF  SHARE  IN  BESIDUE — ^DISPOSAL  OF  LAPSED 
OB  VOID  DEVISES  OB  BEQUESTS,  OB  OF  OTHEBWISE  UI7DISP0SED  PBOPSBTY — 

Lapsed,  void  ob  ineffectual  gifts.    See  Matter  of  Barrett 18S 
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119.  S^lCB-— BESIOKATXONS  AKB  DBSGBXPnOirs  OF  FBSONB,  OBJSOTS,  AKD  PUB* 
POSBB — ^RTTIJBS  AlTD  X1ITI2GATION8 — ^WOBDS  I»E8GRIFTEVB  OV  A  OLJL80. 

Where  a  testator,  in  diipoeiiig  of  the  remainder  of  hig  estate  upon 
the  death  of  the  life  tenant,  provides  that  it  shall  be  divided  pro  rata 
betvFeen  his  legatees  named  in  certain  articles  of  his  will;  and  where, 
if  it  be  taken  to  have  been  his  intention  by  the  nse  of  the  word  "  lega- 
tees "  to  indicate  the  ftve  persons  named  in  his  will  as  snch,  the  result 
will  follow  that  his  bequest  will  be  ineffectual  to  dispose  of  his  entire 
estate;  and  where  if  he  had  so  intended  he  eoold  eanly  have  called 
them  by  name;  and  where  in  another  clause  proyidiqg  for  abatement 
of  l^acies  a  certain  process  of  proportion  was  ordained  necessarily 
applicable  only  to  the  beneficiaries  who  su^ved  him,  it  ought  rather 
to  be  inferred  he  intended  by  "  l^atees  "  only  those  who  surrived  him 
and  thus  became  legatees  in  the  proper  import  of  the  term.    Matter 

of  Hoffman 474 

£0.  Same — ^Tebms  creating  leoaoobb  akd  gutb  of  utoomb,  intkbist,  btjp* 
poirr  and  beleaseb  of  debts — ^rulbb  and  imflxoateonb— gsnebai. 
dbmonbtbatrve  ob  bpedfic  ohabacteb  of  legacfleb — ^exfenbeb  of  the 
estate,  chaboes,  advances  and  payment  of  debts  and  leqadefr— 
Ruizes    and    impucationb — ^Impued    uabujtt    of    demonbibativb 

USBAdSS. 

A  gift  by  a  testatrix  to  her  infant  children  of  her  house  and  lot, 
coupled  with  the  direction  "  and  from  the  money  which  I  have  in  bank 
to  pay  off  the  mortgages  against  my  said  house  and  lot  as  soon  after  my 
death  as  possible,"  is  to  be  construed  as  constituting  a  demonstrative 
legacy  of  such  moneys  to  the  extent  required  for  the  payment  of  the 
mortgages;  and,  where  the  fund  is  inadequate  for  the  purpose  and 
there  are  no  personal  assets,  the  expenses  of  administration  must  first 
be  paid  therefrom  and  the  balance  must  then  be  applied  to  the  purpose 

indicated.     Matter  of  Bedford 463 

SI.  Same — ^Designations  and  descbiptions  of  fbopebtt,  funds,  etc. — 
Pabticuiab  tebms  of  doubtful  meaning — Chabges  made  against 

ICGATEB. 

A  gift  to  a  legatee  of  one-third  of  the  testatrix's  cash,  bonds  and 
mortgages,  "less  the  sum  of  three  thousand  dollars  which  sum  of 
three  thousand  dollars  I  charge  him  in  full  satisfaction"  of  certain 
advances  previously  made,  cannot  be  taken  as  establishing  an  indebted- 
ness in  favor  of  the  testatrix  so  as  to  cut  down  a  gift  to  the  same 
legatee  in  a  later  part  of  the  will,  where  the  testatrix  leaves  no  cash, 
bonds  and  mortgages  from  which  said  amount  of  three  thousand  dol- 
lars can  be  deducted.    Matter  of  Stapleton 461 

82.  Same — ^Pabticulab  tebms  of  doubtful  meaning — Hsfiis — ITndee  bb- 

QUESTS  OF  PEBSONAL  PBOFEBTT. 

The  word  "  heirs,"  when  used  in  connection  with  personal  property. 
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means  the  nezt  of  kin  of  a  decedent  or  those  related  by  blood  wha 
take  the  personal  estate  of  an  intestate. 

Where  a  l^acy  is  given  to  the  "  legal  heirs "  of  one,  in  oonsidera- 
tion  of  her  services  to  testator  as  housekeeper,  her  husband  is  ex* 
eluded  from  sharing  in  the  legacy;  and  it  must  be  distributed  amoqg 
those  related  by  blood  to  the  housekeeper,  or  her  legal  next  of  kin, 
aiscording  to  the  degree  of  relationship. 

The  executor  of  the  Housekeeper  is  entitled  to  reoeive  the  income 
froni  the  legacy  from  the  date  of  the  last  payment  to  her  of  the 
income  to' the  time  of  her  death.    Matter  of  Schnitsler 28 

-28.   SAMB — ^RXTLBB    Ain>    IICPLIOATIONS — ^WOBDB    DBSGBIFTIVE   Or   ▲    GL4B8-~ 
"  NiBOB  "  AS  NOT  IKCLXJDTNQ  BBOTHBB'S  ADOPTKD  DAUGHTEB. 

Where  a  testator  gave  the  residue  of  his  estate  to  his  "  nephews  and 
nieces  (children  of  my  brothers  and  sister),  share  and  share  alike," 
it  is  to  be  presumed  that  he  intended  nephews  and  nieces  by  birth 
only  and  not  an  adopted  daughter  of  a  deceased  brother,  in  the  absence 
of  knowledge  upon  his  part  of  the  fact  of  such  adoption.  Matter  of 
Haight 21S 

-24.  SAHE—ExFENSBS     of    the    estate— CHABGES,     etc.,     and    UBOAGIBa— 
RTTIAS  and  IMFUOATIONS — ^IlfFIJED  0HABGB8  ON  LAND. 

Money  legacies  are  primarily  payable  from  the  personal  estate  and 
remain  so  unless  the  will  manifests  an  intention  to  charge  them  upon 
the  real  estate. 

Where,  at  the  time  of  the  execution  of  a  will  of  one  owning  no  real 
property,  her  personal  estate  amounted  to  about  $14,000  and  the 
legacies  to  $7,700,  and  no  intention  to  charge  the  payment  thereof 
upon  real  estate,  of  which  testatrix  died  seized  appears  from  the  will, 
the  personal  estate  should  be  applied  toward  the  payment  of  the 

legacies  ratably.    Matter  of  Thomas 20 

^5.  Same— Tebmb  fixing  plttbautt  ob  SEviatALTT  of  ownsbship  ob  bioht 

— ^PaBTICUU^  WOBDS  of  DOtlBirUL  IfKANXNG — OlFTB  TO  ONE  AND  OHIX^ 
DBEN  OF  ANOTHEB  EQTTAIXT — ^PEB  STIBFES  (»  FUR  CAPITA — ^DlBPOBAI.  OF 

THE  entzbb  estate— Effect  of  death,  ttnoebtaintt  ob  xntaudttt  ob 
incapagitt  of  legatees  ob  devisees — ^Effect  of  death  of  benbh* 
dabt  in  life  of  testatol^— death  of  bescainde8mbn  ob  otheb  pb- 

S0N8  TO  TAKE  IN  FCTUBE.    See  Matter  of  ^oemau 45 

^0.  Same— Tebms  defining  the  natcbb  and  quautt  of  estates  ob  nr- 

TEBE8TS — ^FCTUBE  INTEBEBTB  AND  VESTING  POSSESSION  AND  ENJOY- 
MENT— Oenebal  buub  as  to  vesting — ^Bequests  at  a  j'utubb  ixmb 

OB  ON  fctcbe  event.    See  Matter  ol  Salisbury 84< 

^7.  Same — ^Tebms  fixing  PLURALrrr  ob  sevebaltt  of  ownebship  ob  biobt 

— ^PABnCCLAB  TEBMS  OF  DODBITtnL.  MEANING — QlFTS  TO  SEVBAXr-iAS 
A  OIASS  OB  AS  INDIVIDUAI.S. 

Where  a  testator  directs  his  estate  to  be  converted  and  divided 
equally  among  certain  nephews  and  nieces  named,  the  legatees  do  nol 
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take  as  joint  tenants  and  the  gifts  to  those  who  died  before  the  testator 
lapsed^  and,  in  the  absence  of  any  other  testamentary  disposition,  are 
distributable  to  the  testator's  next  of  kin.    Matter  of  Fanners^  Loan 

^  Trust  Co 654 

S8.  Sajcs-— TteiCB  wnojxQ  flubalitt  ob  bevixaltt  or  owinsBSBip  on  biobt 
— ^Paictcuxab  words  or  doubitul  UEAsasQ — Gins  to  "  waas,"  Bra 

—Pes  8TISFE8  OB  FEB  CAPITA. 

Where  a  testator  leaves  his  residuary  estate,  one-third  thereof  to 
the  heirs  of  his  three  sisters,  adding  the  words  "  to  be  divided  among 
them  per  capita  as  well  as  per  eiirpes,  equally,  and  in  all  respects, 
share  and  share  alike,"  a  per  capita  division  among  the  heirs  of  one 
of  the  sisters  consisting  of  a  daughter  and  seven  children  of  a  de- 
ceased daughter  was  not  intended;  but  the  surviving  daughter  will 
take  one-half  of  her  mother's  share  and  the  other  half  will  be  divided 
per  capita  among  the  children  of  the  deceased  daughter.    Matter  of 

Curtis 27» 

SO.  Same — Tebms  ixmmxQ  qxtaittttm  ob  dubahon  or  bstatbs  ob  intib- 

E8TB — RULBS  AND  IMFLIOATIONS — SUBSEQUENT  GLAUSES  BEDUOINO  rKB. 

Under  a  will  by  which  the  testator  provides:  "I  give,  devise  and 
bequeath  all  my  property,  real  and  personal  and  wheresoever  situatsd 
to  my  wife  (naming  her)  and  alter  her  death  the  same  shall  go  to 
my  daughter  (naming  her),"  the  testator  will  be  deemed  to  have 
intended  his  wife  to  have  a  life'  estate  only,  with  remainder  to  his 
daughter;  and  upon  the  wife's  death  the  daughter  takes  under  her 
father's  will,  and  there  is  no  taxable  transfer  to  her  from  her  mother. 
Matter  of  Whitney 578 

30.  Same — ^Disposal  or  the  entibb  estate — ^ErrscT  or  death,  xtnoeb* 

TAJNTT  ob  INVAUDITT  OB  INCAPACITT  Or  LEGATEES  OB  DEVISEES — ^Ao* 
CBLEBATION   Or    SUBSTITUTIONAL  OB   SEOONDABT   ESTATES.      See   Matter 

of  Hoffman , SOd 

31.  Same — Conditions,    contingenoies  and    altebnatives — Pabtioulab 
tebms  or  doubtful  meaning — ^becoming  "  rinanolallt  solvent." 

Where,  under  the  will  of  a  testator,  a  trust  fund  is  directed  to  be 
paid  over  to  the  beneficiary  whenever  he  shall  become  financially  sol- 
vent and  able  to  pay  all  his  just  debts  and  liabilities  from  resources 
.other  than  the  principal  of  the  trust  fund,  and  the  beneficiary,  after 
the  testator's  death,  upon  his  voluntary  petition  in  bankruptcy,  is  dis- 
charged from  all  his  debts,  he  is  thereby  brought  within,  the  language 
of  the  will  and  entitled  to  reoeive  the  fund.  Matter  of  Farmers'  L. 
A  T.  Co. 334 

32.  Same-— Ruus  and  impuoeations — ^Intention  to  out  orr  dowbb. 

The  devise  by  a  testator  of  his  real  estate  to  his  executors,  in  trust 
to  receive  and  apply  the  income  to  the  use  of  persons  other  than  his 
widow,  and  a  power  of  sale  incidental  thereto,  are  not  inconsistent  with 
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A  daim  of  dower  on  the  part  of  his  widow;  and  the  gift  to  the 
of  all  his  personal  eatate  ia  not  enough  from  which  to  infer  an  inten- 
tion that  it  was  to  be  in  lieu  of  dower. 

In  such  a  case,  in  appraising  the  testator's  real  estate  for  the  pur- 
poses of  the  transfer  tax,  the  value  of  the  widow^s  dower  should  be  de- 
ducted. 

If  an  expenditure  for  broker's  oonunissions  should  appear  to  be  rea- 
sonably required  upon  the  sale  of  the  real  estate  by  the  executors,  it 
should  be  deducted  as  wdl  as  the  commissions  of  the  executors  as  trus^ 

tees  under  the  wUl.    Matter  of  Shields 6Sft 

38.  ^AME — Abatekxnt — Obdeb  of  abatement. 

Where  a  testator's  estate  is  insufficient  to  pay  in  full  a  legacy  to  hia 
stepson,  an  incompetent,  a  legacy  to  one  of  three  persons  who  might 
become  his  committee  and  guardian,  and  a  legacy  to  a  cemetery  asso- 
ciation in  trust  to  apply  the  income  to  the  repair  and  preservation  of 
the  family  monument  and  burial  lot,  the  estate  will  be  applied  propor- 
tionally in  payment  of  these  legacies.    Matter  of  Dougherty. . . .     247 

34.  Same — Natube  akd  qualtfy  of  estates — Tbusts  ob  iniovidttal  nr- 

TEBESTS — ^I^USTS  IMPLIED — FBOU  PBEGATOBT  WOBDS. 

Where  testator  gave  the  residue  of  his  estate  to  his  executors  for 
their  use  and  benefit,  with  a  request  to  them  that  a  portion  thereof 
be  used  for  masses  for  the  repose  of  his  soul  and  the  balance  to  be 
given  to  some  deserving  charity,  the  prayer  that  the  residue  be  de- 
voted to  the  uses  mentioned  rests  only  upon  the  conscience  of  the 
legatees  and  does  not  impair  the  personal  quality  of  their  ownership. 
Matter  of  O'Regan 123 

35.  Same — Tebms  cbeatinq  legacies  and  gifts  of  htgoms,  intebest,  sdp- 

POBT  and  BELBASES  of  debts — ^RULES  AND  IMFUCATIONS — ^LeQACIES  FOB 

SI7FP0BT.     See  Matter  of  Harris 49 

36.  Same — ^Expenses  of  the  estate,  chabobs,  advances  and  payment  or 

DEBTS  AND  LEGACIES — RULES  AND  IMPLICATIONS — ^IMPLIED  CHAB6E8  ON 

LAND — ^Deficiency  of  pebsonalty.    See  Matter  of  Stiles 290 

37.  Same — Disposal  of  the  entibe  estate — ^Disposal  of  lapsed  qb  void 

devises  ob  bequests  ob  of  OTHEBWISE  UNDISPOSED  PBOPEBTY — ^INOOMB 

NOT  DISPOSED  OF.    See  Matter  of  Martinus 316 

38.  Same — ^Tebms  defining  the  natube  and  quauty  of  kstaixs  ob  m- 

TEBESTS — FUTUBE  INTERESTS  AND  VESTING,  POSSESSION  AND  ENJOYMENT 

— ^DiBEcnoNS  FOB  A  DIVISION.    See  Matter  of  Time 140 

39.  Same — Ademption,  bevocation  and  satisfaction — SuBBKNDnoNO  evi- 
dence OF  legatee's  debt  as  satisfaction. 

Where  the  son  of  a  testator  had  of  his  father  money  for  which  in- 
terest bearing  promissory  notes  were  given  upon  which  the  son  paid 
interest  from  time  to  time  for  several  years  down  to  the  time  whsn 
the  notes  were  surrendered  to  him  by  his  father,  the  transaction  must 
be  interpreted  as  a  loan. 
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And  if  nothing  appears  indicating  an  intention  to  eonvert  the  loan 
into  an  advanoeme^^t^  the  amount  may  not  be  aet  off  against  a  l^ac7 
left  to  the  son  by  the  father  in  his  will. 

Even  if  the  original  loan  was  intended  to  be  an  advancementi  the 
father's  subseqiient  conduct  in  deliyering  to  his  son  the  notes  he  had 
taken,  aocon\panied  by  declarations  only  consistent  with  his  intention 
to  treat  the  notes  as  no  longer  a  part  of  his  estate  or  an  indebtednesa 
against  his  son,  would  prevent  their  being  treated  as  an  adyancement. 
Matter  of  Bennington. 005 

See  AocuiTDLATioir;  Attestation;  Beqtjkst  tob  icassbb;  Gsak- 

TIES;   EyIDBNGE;   LbQAOT. 

9 

t 

WITNESSES. 

DlBQUAUnCATEON    BT   BBASON    OT   OONTIDEZniAI*   BELATION — BbTWJQBN    AT- 
TOBNEY  AKD  CUJENT — ^EZBCUTION  OT  WILL — ^WaIVEB  Or  PBIVILBGB. 

In  the  absence  of  proof  that  the  nature  of  a  will  was  referred  to  in 
the  presence  of  others  at-  the  time  of  its  execution,  the  testimony  of 
the  testator's  attorney,  who  drew  the  will  but  did  not  witness  it,  as 
to  his  remembrance  of  its  contents  is  inadmissible,  under  section  885 
of  the  Oode  of  Civil  Procedure,  as  caUiqg  for  knowledge  derived  from 
a  communication  made  by  the  client  in  the  course  of  the  attorney's 
professional  employment. 

The  fact  of  publication  of  the  will  to  the  subscribing  witnesses  in 
the  presence  of  the  attorney  does  not  constitute  a  waiver  of  the  prohi- 
bition of  said  section  835.    Matter  of  Cunnion 81 
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